tin 


Cornell  University  Law  Library 

The  Moak  Collection 

PURCHASED  FOR 

The  School  of  Law  of  Cornell  University 

And  Presented  February  14,  1893 

IN  HEnORY  OF  • 

JUDGE   DOUGLASS   BOARDMAN 

FIRST  DEAN  OF  THE  SCHOOL 

By  his  Wife  and  Daughter 
A.  M.  BOARDMAN  and  ELLEN  D.  WILLIAMS 


CORNELL  UNIVERSITY  LIBRARY 


Cornell  University 
Library 


The  original  of  this  book  is  in 
the  Cornell  University  Library. 

There  are  no  known  copyright  restrictions  in 
the  United  States  on  the  use  of  the  text. 


http://www.archive.org/details/cu31924061595470 


Morrison's  '  Transcript 


—  OF    THE  — 


DECISIONS 


Supreme  Court  of  the  United  States, 


EDITED     BY 

Robert  M.  Hughes,  M.  A., 

of  the  Norfolk  (Virginia)  Bar, 


Vol.  IV. 


WASHISGTON,   D.  C. : 

WILLIAM   H.  MOREISON, 

1882. 


Entered   according  to  Act  of  Congress,  in  the  year  1882,  by 
William  H.  Morrison, 

In  the  Office  of  the  Librarian  of  Congress,  at  Washington,  D.  (' 


PaBBH  or  Thombs  McGill  dt  Oo., 

L*W   PBI:tTBRB, 


CASES    REPORTED. 


PAGE. 

Asert'.  Mun-ay 173 

Arylmii  v.  Xew  Orleans 602 

Attrill  (Mis  Oglesby 921 

Bank  c.  Bank 400 

Bank  ad«  Bank 400 

Banknote  Co.  i-.  United  States  197 

Bantz  li.  Frantz 341 

Barnett  ads  United  States 50 

Bcnnecke  c.  Insurance  Co 164 

Black  Hawk  ads  Corbin 632 

Blennerliassett  v.  Shei'pian .571 

Blessing  ads  Leatheife 777 

Board  of  Liquidation  ads  Guar- 
anty Co ,508 

Bannitield  «.  Price .357 

Bougliton  ads  Heclit 301 

Boyd,  ex  parte 750 

Boyle  ads  Chatfield 81 

Bradley  ads  Min'gand  Mfg.  Co.  384 

Brandies  v.  Cochrane 223 

Bridge  v.  Manufacturing  Co...  798 

Bridge  Co.  v.  United  States 878 

Britton  ads  Xational  Bank....  563 

Brooklyn  ads  Guidet 511 

Bruce  ads  Insurance  Co 664 

Buchanan  ads  Hitchcock 468 

Burley  v.  Flint 270 

Burnett  ads  Sullivan 671 

Burton  ads  Koshkonong 1.52 

Butler  ads  Gordon 693 

Cauda  ads  United  State.? 478 

Carite  v.  Trotot 782 

Carll  ads  United  States 611 

Catlettsburg  ads  Railroad  Co..  811 

Chatfield  i:  Boyle 81 

Cochrane  ads  Brandies 223 

Commissioners  ads  Lewis 199 

Corbin  c.  Black  Hawk 632 

c.  Van  Brunt 818 

Cowing  ads  Manufacturing  Co.  213 


(iii 


PAGE. 

Davenport  «.  Dodge  Co 305 

Davis  ads  Warnock 98 

Dodge  Co.  ads  Davenport 305 

Douglas  ads  Lincoln  Co 877 

ads  Ralls  Co 102,  871 

Dowell  ads  Mitchell 763 

Duke  ads  Rives 365 

Dyer  ads  Steam  Jifav.  Co 277 

Ellerman  ads  Railroad  Co 291 

•Emholt  ads  United  States 452 

Evicsson  ads  Manchester 567 

Fairfield  ads  Moultrie  County.  140 

Farley  ads  Russell 410 

Farmers'  L.  &  T.  Co.  ads  Ham- 
mock   613 

Farr  ads  Keyser 358 

Fauntleroy  ads  Hannibal 497 

Field  ads  Smith 317 

Flanders  v.  Seelye 767 

Flint  ads  Burley 270 

Foley  ads  Insurance  Co 426 

Fosdick  ads  Railroad  Co...  1,  928 

Francis  Wright,  The 487 

Frantz  ads  Bantz 341 

Frellsen  adsMarchand 431 

French  «.  Gapen 120 

ads  Lincoln 684 

Gapen  ads  French 120 

Gordon  -.Butler 693 

Granite  Co.  ads  United  States.  312 

Greenough  ads  Trustees 826 

Greenwood  v.  Railroad  Co 227 

Guaranty  Co.  v.  Board  of  Liq- 
uidation    .508 

Guidet  c.  Brooklyn oil 

Hammock  v.  Farmers'  L.  &  T. 

Co 613 

Hannibal  c.  Fauntleroy 497 

) 


ly 


Cases  Eeported. 


PAGE. 

Hargrave  aJs  Head 440 

Harrison  arf«Hanselt 470 

Harvey  v.  United  States 699 

Hauselt  i'.  Harrison 470 

Head  I'.  Hargrave...: 440 

Heald  v.  Rice 50 

HecVit  r.  Bonghton 301 

Hewitt  V.  Phelps 455 

Higgins  a(?5  Loom  Co 845 

Hills  ».  National  Bank 559 

Hitchcock  D.  Buchanan 468 

Hoagland  acfs  Iron  Co 729 

Hoard,  ex  parte 800 

Holtliaus  ods  Lehnbenter 112 

Hopt  V.  Utah  Territory 115 

Hunt  arfs  United  States 376 

Insurance  Co.  ads  Bennecke..   1C4 

r.  Brnoe 664 

V.  Foley 426 

V.  Sclieffer 541 

Iron  Co.  V.  Hoagland 729 

V.  NevvBuffalo 353 

James  v.  McCormaok 393 

Johnson  i-.  Railroad  Co 931 

Kendall  Co.  ads  Post 866 

Kent  ads  Upton 721 

Keyser  v.  Farr 358 

Knapp  ads  St.  Loui.s 37 

Knox  ads  McCormick 107 

Koshkonong  r.  Burton 152 

Lansing  «(?«  Stewart S5 

Leathers  ti.  Blessing 777 

Lehnbeuter  v.  Holtliaus 112 

Lew-is  i.  Commissioners 199 

Lincoln  v.  Frencli 684 

Lincoln  Co.  v.  Douglas 877 

Loftin  aJ.5  Railroad  Co 361 

Loom  Co.  r.  Higgins 845 

Louisiana  v.  Pilsbuiy 514. 

'( .  Taylor 596 

Machine  Co.  «rfs  Matthews 347 

•  -Mail  Line  Co.  ads  Pollard 326 


PAGE. 

Manchester  v.  Ericsson 567 

Manufacturing  Co.  ads  Bridge.  79S 
V.  Cowing..  215 

Marchand  v.  Frellseii 431 

Marsh  v.  McPherson 641 

Mason,  ex  parte 820 

ads  XJptou 478 

Matthews  v.  Machine  Co 347 

McCormack  ads  James 393 

MeCormick  v.  Knox 107 

McLaughlin  adsVpton 721 

McPherson  acZs  Marsh 641 

Mellon  V.  Railroad  Co 382 

Min'g  and  Mfg.  Co.  v.  Bradley  384 

Mitchell  u.  Dowell 763 

Morris  ads  New  Orleans 802 

Moultrie  Co.  v.  Fairfield 140 

Murray  ads  Ager 173 

National  Bank  v.  Britton 563 

ads  Hills 559 

ads  Ottawa 679 

V.  Ottawa 860 

New  Buffalo  v.  Iron  Co 353 

New  Orleans  v.  Morris 802 

ads  Asylum 602 

Nickerson  u.  Steamship  Co....  360 
Nixon  ads  Paper-bag  Machine 

Co '. 73 

Ogle  ads  Simmons 479 

Oglesby  v.  Attrill 921 

Ottawa  V.  National  Bank 679 

ads  National  Bank....  860 

Packing  Company  Cases 738 

Paper-bag  JIachine  Company 

V.  Nixon 73 

Phelps  a(is  Hewitt 455 

Pilsbury  ads  Louisiana 514 

Pollard  V.  Mail  Line  Co 326 

V.  Vinton 320 

Posti).  Kendall  Co 860 

Potomac,  The 839 

Price  ads  Bonnifield 357 

Railroad  Co.  v.  Catlettsburg...  811 
r.  EUerman 291 


Cases  Reported. 


PAGE. 

Raili-oad  Co.  c.  Fosilick 1,  !)2S 

ads  Green  wood..  227 

ads  Johnson 931 

i.  Loftin  361 

ads  Mellon 382 

ads  Root 240 

r.  Soheffer  464 

ads  Stevenson....  731 

adsU.  S 303 

Ralls  Connty  c.  Douglass.  102,  871 

Rice  ads  Heald 50 

Richards  ads  Venable ; 688 

Rindskopf  ads  U.  S 652 

Rives  D.  Duke 365 

Rockwell  ads  Thateliei- 41 

Root  ».  Railroad  Co 240 

Russell  I).  Farley 410 

V.  Stansell 221 

Savings  Bank  ads  U.  S 45 

Scheffer  ads  Insurance  Co 541 

V.  Railroad  Co. 464 

Scoville  V.  Thayer 179 

Seelye  ads  Flanders 767 

Sherman  ads  Bleimerhassett.  571 

Simmons  u.  Ogle 479 

Slayton,  exparte 407 

Smiths.  Field 317 

ads  U.S 808 

Stanley  ads  Supervisors...; 543 

StanSell  ads  Russell 221 

Steam  Navigation  Co.  v.  Dyer  277 
Steamship  Co.  odslfickerson. .  360 

ads  Young 273 

Steele  ads  Upton 479 

Stevenson  v.  Railroad  Co 731 

Stewart  v.  Lansing. 85 

Stoddard  ads  Warren 657 

St.  Louis  V.  Knapp 37 

Sullivan  ».  Burnett 671 

Supervisors  v.  Stanley 543 

Swift,  &c.,  Co.  V.  U.  S 503 

Taylor  ads  Louisiana 596 

».  Ypsilanti 326 


Telegraph  Co.  v.  Texas 447 

Temple  ads  Uuited^States 212 

Texas  ads  Telegraph  Co 447 

Thatcher  K.Rockwell  41 

Thayer  ads  Scoville 179 

Trotot  ads  Carite 782 

Trustees  u.  Greenongh 826 

Tyler  ads  United  States 224 

United  States  v.  Bank  Xote  Co-  197 

v.  Barnett 50 

ads  Bridge  Co.'.  878 

V.  Canda 478 

V.  Carll 611 

u.  Emholt 452 

V.  Granite  Co...  312 

ads  Harvey 699 

c.  Hunt 376 

V.  R.  R.  Co 303 

u.  Rindskopf 652 

V.  Savings  Bank     45 

V.  Smith 808 

ads  Swift,  &c., 

Co 503 

c  Temple 212 

i;.  Tyler 224 

Upton  V.  Kent 728 

V.  Ma^on 478 

u.  McLaughlin 721 

V.  Steele 479 

Utah  Territory  ads  Hopt 115 

Van  Brunt  ads  Corbin 818 

Venable  t).  Richards 688 

Vinton  ads  Pollard 320 

Wade  c.  Walnut 398 

Walnut  ads  Wade 398 

Warnook  v.  Davis 93 

Warren  v.  Stoddart 657 

Wilcox  ads  Winslow 394 

Winslow  u.  Wilcox.... 394 

Young  JJ.  Steamship  Co 273 

Ypsilanti  ads  Taylor 326 


CASES   CITED. 


PAGE. 

Abbotsfoi-d,  The 490 

Ada\ns  I'.  Bni'ke 79 

Adle  ».  Prudlionime 928 

Alley  V.  Hiiwthoi'n 436 

Amiable  NaiiC}-,  The 290 

Amy  V.  Dubuque 152,  191 

Angell  V.  Davis 827 

V.  Draper 757 

Ann  C.  Pratt.  Tlie 843 

Anna  Maria.  The 290 

Anthony  f.  Stinson 446 

Arnold  r.Foote Ill 

Ashoroft  i:  Walworth 178 

Ashley  v.  Ashley 101 

Atherton  jj.  Fowler 729 

Att'y-Gen'l  r.  Brewers'  Co....  832 

V.  Kerr 833 

V.  Old  Sontli  Sou.  833 

At  wood  w.  AVeenis 562 

Aurora  v.  West 161 

Austin  V.  Aldermen 552 

Ayres  v.  Diiprey 737 

Babbitt  r.  Clark 802 

Bailey  v.  Birkenhead,  &c.,  R. 

E.  Co 926 

V.  Glover 724 

I..  Taylor 262,  766 

Baker  u.  Atlas  Hank 195 

Ballu.  Langle 939 

Baltimore,  &c.,  R.  R.  Co.  v. 

Koontz 802 

Bank  w.  Railroad  Co 390 

Bank  of  Missouri  w.  Merchants' 

Bank  105 

Bank  of  U.  S.  i.  Halstead 755 

i.  Hineman 591 

I'.  Moss 641 

Bankhead  i.  Judge 436 

Barber  c.  Wardle 833 

Barney  I'.  Baltimore 390 

( 


PAGE. 

Bath  Co.  v.  Amy 311 

Batten  v.  Taggart 64 

Bay  City  v.  Treasurer...  .i  329,  355 

Beaver  w.  Taylor 728 

Bedardr.  Hall 869 

Beers  i.  Haughton 755 

Benjamin  u.  Hillard 651 

Bennett  v.  Hunter 562 

Betts  i).  Gallais 264 

Bevin  v.  Conn.  M.  L.  I.  Co....  171 

Bevins  r.  Ramsey 454 

Bien  r.  Heath 423 

Bigler  r.  Waller 27 

Binz  V.  Tyler 470 

I.  Weber Sait 

Birdsall  v.  Coolidge 253 

Bischoff  V.  Wethered 64 

Bishopof  Wincliestert'.  Knight  261 

Blair  !■.  Reading 620 

Blake  r.  McKim 820 

Bloomer  v.  McQuewan 70 

Bloxan  v.  Elsee 174 

Bond  Debt  Cases 390 

Bonnifiekl  I'.  Price 726 

Boston  W.  P.  Co.  V.  B.  i.'t  W. 

R.  R.  Co 238 

Bostwick !'.  Gasquet 792 

Bowman  i:  McChesney 375 

Boyle  V.  Zacliarie 755 

Bozman  v.  Draughn 591 

Bradley  K.  Rhines 641 

Bradstreet,  ex  parte 801 

Brady  i\  Briscoe 501 

Bridge  Proprietors  v.  Hoboken 

Co 730 

Brine  v.  Insurance  Co.  27,  271,  625 

Brinkerhott"  c.  Brown 757 

Bronson  v.  Kinzie.. 806 

!    Brooklyn  r.  Insurance  Co 07(1 

I    Brooklyn   Park   Co.   v.   Arm- 

I        strong 320 

vi) 


Case?  Cited. 


VI 1 


PAGE. 

Bi-owu  V.  Maryland 450 

Brush  t>.  Beeves 6S3 

Bryan  v.  Forsytli 870 

Burbank  v.  Bigelow 44 

Biu-clell  «.  Denig 251 

Burke  v.  Smith 191 

Burnt).  Ahl 591 

Bnrr  u.  Dnryee 64 

Burrows  J).  Malloy 24 

Bushnell  B.  Kennedy 641 

Calbreathw.  Va.  Porcelain  Co.  376 

Callan  v.  May 454 

Callaway  Co.  v.  Foster...  105,  600 

Cammack  jj.  Lewis 101 

Cannon  v.  N.  Orleans.  298,  451,  814 
Canter  v.  Insurance  Co  ..;...80,  415 

Carl  Johan,  The 285 

Carling's  Case 191 

Carpenter  v.  Farns worth 470 

Carver  v.  Peck 178 

Case  V.  Bank 404 

Cass  u.  Gillett 105,  600 

V.  Johnston 310 

Catlin  V.  Bennett 737 

Cawood  Patent 255 

Cayuga,  The 840 

Central  Bridge  Corporation  v. 

Lowell 238 

Chadsey  w.  McCrary 149 

Ohaffee  v.  Boston  Belting  Co..    79 

Champlin  v.  Foster 26 

Chancellor  of  Oxford's  Case ..  148 

Chicago  V.  Sheldon 533 

Chicago,   &c.,   K.    B.   Co.  v. 

Pinckney 146 

Christmas  w.  Bussell 159 

Christy  D.  Pridgeon 532 

Chubb  ».  Upton 186 

City  V.  Lamson 339 

Clarence,  The 840 

Clark  V.  Iowa  City 91 

V.  Beaburn 27 

V.  Wilson 843 

Clifton  V.  United  States 454 

Clinton  Bridge,  The 884 

Clopton  V.  Gholson 463 


PAGI. 

Coates  i\  Gerlach 591 

Coffin  t:  Beynolds 726 

Colbiu-n  V.  Simms 243 

Coleman  v.  Eiches 324 

V.  Tennessee 823 

Combs  I'.  Scott 170 

Comegys  v.  Vasse 843 

Commonwealth  v.  Bean 612 

V.  Clifford 612 

I.   Cochituate 

Bank 195 

V.  Filbnrn 612 

V.  Hawkins...  117 
D.  Prop's  N"ew 
Bed.  Bridge  914 
Concord  v.  Portsmouth   Sav- 
ings Bank 399 

Confederate  If ote  Case 374 

Cook  w.  Pennsylvania 450 

V.  Tullis 476 

Cooley  r.  Board  of  Wardens...  816 

Cooper  V.  Gunn 178 

u.  Beynolds 438 

Cope?).  Doherty 285 

Cottman  v.  Batliff.....'. 436 

County  Com'rs  v.  Chandler  ..  311 
Cowdrey  ».  Galveston  B.  B.  Co  836 

Craig  «.  Martin 591 

Crandall  v.  Nevada 450,  816 

Crease  i\  Babcock 233 

Crenshaw  r.  Slate  Biver  Co...  911 

Cromwell  w.  Sao  Co 91 

Crossley  u.  Beverly 263 

Gumming  v.  National  Bank ...  560 

Currie,  exparte 191 

Curry  ».  Woodword 193 

Gushing  i).  Worrick 621 

Dale  V.  Mcllven Ill 

Daniels  ».  Eldredge 176 

Darnley  v.  L.  C.  &  D.  B.  B.  Co.  170 

Darrell  v.  Tibbitts 843 

Dartmouth  College  v.  Wood- 
ward   235,  60S 

Davenport  u.  Bylands 263 

Davis  i\  Friedlander 44 

Davoc  V.  Darey 793 


VIU 


Cases  Cited. 


PAGE. 

Dean  v.  Hall 683 

D.Mason 246 

Demarcetj).  Hopper 730 

Deshler  v.  Dodge 640 

Detroit  Ferry  Co 802 

Devlne  v.  People 620 

DeVitre  «.  Betts.. 265 

Dewitt  W.Harvey 136 

Dickenson  v.  Jardiue 843 

Diehl  V.  Insurance  Co 170 

Dillon  V.  Barnard 470 

Doe  w.  Martin 621 

Douglass  !).  Pike  Co 106,  339 

Downing  ».  Palmateer 26 

Drake  u.  Rice....... 176 

Draper  v.  Davis... 224,  359 

Duncan  v.  Darst 755 

».  Gegan / 458 

Dunnovan  v.  Green 869 

Durossean  ».  United  States....  489 
Dynes  u.  Hoover 825 

Eastern  Counties  Railway  v. 

Hawkes 185 

East  Lincoln  v.  Davenport 356 

East  Oakland  v.  Skinner 869 

East  Saginaw  Manufacturing 

Company  ».  East  Saginaw...  332 

Edelsten  o.  Vick 175 

Edgell  i;.  Haywood 758 

Edineston  v.  Lyde 176 

Edwards  v.  Darby 507 

ElasticFabricCo.  fc.  Sraitli.  80,  415 

Elizabeth  v.  Pavement  Co 254 

Ellerman  v.  McMains 299 

Elmwood  V.  Marcy 869 

Empire  v.  Darlington 356 

Eric,  &c.,  R.  R.  Co.  u.  Casey..  233 

Eureka  Co.  v.  Bailey  Co 257 

Eystor  v.  Gaff. 44 

Fairfield  v.  Gallatin  Co.  146, 399, 533 

Falkner  v.  Donman 160 

Farmers'  Bank  v.  Douglass  ....  591 

Fenii  V.  Holme 259 

Foriter  l:  State 119 

Fortilizer  Co.  v.  Hyde  Park....  185 


PAGE. 

Fletcher  d.  Peck 235 

Force  v.  Batavia 869 

Porgay  0.  Conrad 26 

Francis  Wright,  The 840 

Franklin  L.  I.  Co.  c.  Hazzard.     99 

Freeman,  The 323 

V.  Howe 619 

French  K.  Edwards  685 

U.Howard 766 

Pretz  V.  Bull 843 

Garlield  v.  United  States 718 

Garrison  v.  Memphis  Ins.  Co...  843 

Garth  ».  Cotton 269 

Garvin  u.  "Wiswall 682 

Gavinzel  u.  Crump 375 

Gazelle,  The 840 

Geiger's  Estate 621 

Gelpcke  «.  Dubuque 161,  .533 

Gen.  I.  S.  Co.  v.  Schurmanns.  285 
General  M.  I.  Co.  v.  Sherwood  844 

Genoa  «.  Woodruff. 161 

Georgetown  v.  Alexandria  Ca- 
nal Co 300 

Gibbons  u.  Ogden 900 

Giffords.  Helms 725 

Gile  u.  People 119 

Gilkeson  v.  Frederick  Justices.  534 

Giliu.  Griffith 592 

Gillette  u.  Bate 178 

Gtlman  v.  Philadelphia...  816,  884 

Girolamo,  The 285 

Goddard  v.  Ordway 359 

Goodyear  «.  Day 258 

Gordon,  ex  parte 454 

U.Anthony 178 

r.  Carnes 553 

Grace!).  Wade 736 

Graham  J).  Norton oil 

Grant  u.  Norway 324 

u.  Raymond 855 

Gray  «.  James 855 

Green  v.  Biddle 806 

Greene  Co.  v.  Daniel 311 

Gregg  u.  Forsyth 870 

Gregory  B.  Morris 475 

Grigsby  u.  Purcell 398 


Cases  Cited. 


IX 


PAGK. 

Grimes  v.  Hobson 737 

Grob  V.  Cushmaa 869 

Gue  i'.  Tide  Water  Canal  Co..  628 
Guy  V.  Baltimore 814 

Hadden  r.  Spader 757 

Hafner  ».  Irwin .593 

■  Hagan  v.  Lucas 619 

Hailew.  State 118 

Hall's  Patent 70 

Hall  V.  Kailroad  Co 843 

Hamilton   v.    Steamer    B.   B. 

Hamilton 621 

Handy  t'.  Sterling 794 

Hanks  K.  Greenwade 26 

Happel  ».  Brethauer 870 

Harbaugh  v.  Winsor 104 

Harkins  u.  Forsyth 25 

Harper  B.  Ely Ill 

Hart  II.  Foley 787 

Harter  v.  Kernochan 356 

Hartman  v.  Greenhow 525 

Havemeyer  i>.  Iowa  Co ^..  538 

Hawes  v.  Water-Works  Co 231 

Hawkins  v.  Burney 159 

Hayman  B.  SherilT. 792 

Hecht  V.  Boughton..  303,  357, 

478,  479 

Henderson  v.  Mayor., 450 

Hendricks  v.  Kobinson 757 

Hendrie  j;.  Sayles 256 

Henry  Co.  ».  Mcolay 105,  600 

Hepburn  v.  School  Directors...  567 

Herndon  D.Howard 44 

Hesse  v.  Stevenson 174 

Hicks  u.  Kelsey 71 

Higginbotham  v.  Hawkins 261 

Hilb  K.  Peyton 375 

Hilborn  v.  Artus 681 

Hildeburnc.  Brown 593 

Hildreth  v.  Sands 591 

HilUard  v.  Cagie 592 

Hills  V.  National  Bank 563 

Hilton  K.  Woods ;..i262 

Hipp  u.  Babin 265 

Holbrook  o.  Connor 698 

Holden  v.  Gilbert 32 


PAGE. 

Holmes  w.  Barbin 794 

V.  Penney 591 

Home  of  Friendles.*  v.  Kouse..  608 

Homer  i\  Brown ^ 755 

Hopper  u.  Hopper 731 

Hotehkiss  u.  Greeiiwood....  71,  744 
Howell  V.   Western    Railroad 

Co 24 

Hubbartsu.  Ward .324 

Hudson  V.  Osborne 175 

Humboldt  r.  Long 145 

Hurley  v.  Jones 394 

Hyde».  Ruble 820 

Illinois    Central    Railroad    v. 

Wren 869 

Inman  S.  S.  Co.  l\  Tinker 451 

Insurance  Co.  v.  Comstock 801 

V.  Hearne 718 

V.  Tweed 466 

Jackson  v.  Lamphire 159 

James  ».  Campbell..' 64 

Jegon  V.  Vivian 262 

Jerome  v.  M'Carter 44 

Jesus  College  ».  Bloom 261 

Jifkins  V.  Sweetzer 457 

Johnson  v.  Stark  Co , 683 

Johnston  v.  Lallin 404 

Jones  u.  Commonwealth 118 

u.  La  Vallette 454 

u.  League 390 

V.  Moorehead 248 

V.  Morgan 793 

Kansas,  &c.,  Railroad  Co.  v. 

Nodaway  Co 105 

Kayser  v.  Trustees  of  Bremen.  105 

Keenan  v.  Commonwealth 118 

Keith  w.  Kellogg 620 

Kelly  w.  Commonwealth 118 

Kelsey  u.  Forsyth 454 

Kempner  u.  Churchill 591 

Kei'r  w.  Clampitt 443 

Ketchell  v.  Burns 663 

Ketchum  v.  St.  Louis 136 

King  u.  Worthiugton 4-58 

Kolin  V.  Eagle 664 


Gases  Cited. 


PAGE. 

Lafayette  r.  Ciimniings 529 

Landry  v.  Victor 437 

Lane  jj.  Lane 726 

LangstOB  v.  S.  C.  R.  R.  Co...  390 

Larkin  i>.  Paxton 833 

Lathrop  u.  Kneeland 1S7 

Lee  Co.  ti.  Rodgers 533 

Levistones  v.  Brady 792 

Lewis  V.  Lewis 855 

Lexington  v.  Bntler 145 

Lincoln  v.  Laflin 656 

Lippincott  t'.  Pana 146 

Llttlefield  v.  Perry 79,  251 

Livingston  v.  Van  Ingen 243 

JJ.  Woodworth 245 

Loan  Ass'n  v.  Topeka 150,  874 

Longino  ».  Blackstone  794 

Longman  v.  Tripp 174 

Loring,  ex  parte 802 

Losh  V.  Hagne 70 

Lottawana,  Tlie 278 

Lonisville  v.  Portsmouth  Sav- 
ings Bank 399 

Lynde  v.  The  County 145 

Mackey's  Case 187 

Macon  Co.  jj.  Shores 105 

Maiinvarring  c.  Templeman...  737 

Marc3'  v.  Oswego 145 

Marq.  of  Downshire  v.  Simdys.  417 

Marsh  w.  Seymour 254 

Martin  v.  Porter 262 

V.  Waddell 899 

Massie  v.  Watts 177 

Mawman  v.  Tegg 175 

Mayor  of  Baltimore  v.  Coii- 

nellsville,  &c.,  R.  R.  Co 915 

Mayor  of  Liverpool  v.  Chorley 

Water-Works  Co  300 

Maysu.  Fritton 728 

McClung  V.  Erviu ol') 

McCracken  v.  Hayvvard...  755,  80G 

McCready  r.  Virginia 899 

McCreery  v.  Somerville 671 

McCuUoch  c.  Maryland 451 

McDermott  r.  Sriong 17(i,  757 

McDonald  c.  SncUing 4G7 


PAGE. 

McGee  v.  Mathis 364.  534 

McHeiiry  v.  La  Society  Fran- 

paise 44 

McKinney  ».  McKinney 726 

McLaren  w.  Pennington 237 

McLean  w.  Fleming 325 

Mechanics'  Bank  v.  X.  Y.  &  X. 

H.  R.  R.  Co 185 

Menasha  ».  Hazard 356 

Merrifleld  «.  Jones 423 

Merrill  v.  Kary 119 

Meyer  v.  Smith  &  Co 797 

Middleport  v.  Mtxxa.  L.  I.  Co..  146 
Middleton,  Village  of,  ex  parte.  553 

Miller  ».  Bpiss  Co 64,  347,  351 

V.  Mariners' Church 663 

Mills  v.  Jefferson 161 

Milwaukee,  &c.,  R.  R.  Co.  r. 

Kellogg 467 

Miners'  Bank  v.  United  States.  237 

Mitchell ».  Bunch....'. 757 

«.  Hawley 79 

Mobile  Co.  i-.  Kimball 900 

Mock  V.  Kennedy 796 

Mollau  V.  Torrance 641 

Monticello,  The 843 

Morgan  Co.  t.  Allen 189 

Morgan  v.  Powell 262 

Moultrie   Co.  v.  Rockingham 

Savings  Bank 399 

Mountford  v.  Taylor 759 

Mowry  v.  Whitney 217,  249 

Mumfordj;.  Wardwell 899 

Mumraa  v.  PoRSmac  Co 192 

Murdock  v.  Sumner 447 

Murray  v.  The  Charming  Bet- 
sey.   290 

Muse  I'.  Yarborough '.  794 

National  Bank  v.  Kimball 560 

Nelson  t'.  Carhuid 454 

Neslin  t>.  Wells,  Fargo  &  Co..  594 

Nevins  v.  Johnson 259 

New  Albany  d.  Burke 191 

New  Jersey  r.  Wilson 730 

c.  Yard 730 

New  Jersev  li.  I.  Co.  v.  Baker.  429 


Cases  Cited. 


XI 


PAGE. 

New  Orleans  v.  Com'l  Bank...  534 
V.  N.  O.,  &c.,  R. 

R.  Co 297 

V.  Wilmot 299 

New  York  v.  Rnnsom 248 

New  York,  &c.,  R.  E.  Co.  v. 

Schuyler.... 18.i,  325 

Nimmo  ij.  Walker 193 

Noonan  t'.  Lee 33 

North  of  England  Ins.  Ass.  v. 

Armstrong 844 

Norton  v.  Pliplps 456 

V.  Switzer 44 

Norwich  Co.  v.  Wriglit 278 

Nourse  w.  Gregory 766 

Novello  !'.  Janies 421 

Noyes  v.  Clark  33 

Nuestra   Signora  de  los  Do- 
lores   285 

Nugent  r.  Supervisors 356 

Ogden  B.  Blackledge 163 

Ogilvie  V.  Knox  Ins.  Co 192 

O'Hara,  Case  of 834 

Ohio  L.  I.  Co.  V.  Debolt 339 

Olcott  ».  Bynuin 24,  32,  33 

».  Supervisors 337,533 

Oldham  ».  Halley 26 

Oliver  v.  Alexander 84,  222 

Orr  ».  Hodgson 674 

V.  Merrill 258 

Osborne  v.  James 159 

Oaoanyon  v.  Arms  Co 93 

Pacific  Bank  v.  Robinson 178 

Packet  Co.  u.  Keokuk 1....  814 

V.  Sickles 250 

V.  St.  Louis 814 

Page  V.  Foster Ill 

Palmer  M.  Allen 755 

V.  Commissioners 905 

Parker  v.  Kane ' 160 

Parks  V.  Booth 256 

Parrott ».  Palmer 260 

Parsons  w.  Bedford 259 

Passenger  Cases,  The 450 

Patterson  v.  Boston 446 

Paving  Co.  v.  Mulford  ....    84,  222 


PAGE. 

Pearce  r.  ilnlford 743 

Peck  V.  Jenness 619 

Peete  f.  Morgan 450 

Pelton  V.  National  Bank 560 

Penn  v.  Garland 796 

Pennsylvania  College  Cases...  233 

Peoples.  Belencia 118 

V.  Bond 526 

V.  Bull 553 

0.  Campbell 870 

V.  Dewolf 869 

V.  Dolan 548 

v.  Houghtaling 269 

V.  Rensselaer,  &c.,  R. 

R.  Co 904 

!).  Rogers.. .1 117 

V.  Salem 329,  355 

V.  Sanford 119 

V.  Williams 118 

Pe'rine  v.  Dunn 25 

Peters  i>.  Dunnells 720 

Philadelphia,  &c.,  R.  R.  Co.  v. 
Philadelphia,  &c.,  Towboat 

Co 782 

PI'gman  v.  State 118 

Pirtlei!.  State 118 

Pleasants  r.  Fant 93 

Plitt,  ex  paiie 8.S5 

Pollard  V.  Hagdn 899 

Potts  ».  Arthur 214 

Pound  w.Turck 816,  884 

Powder  Co.  v.  Burkhardt 474 

V.  Powder  Works.    64 

Powell  I).  Aiken 261 

Powlisu.  Cook 797 

Prescott  w.  Trustees 870 

Price  V.  Cole 737 

K.Price 621 

Price's  Patent  Candle  Co.  v. 

Bauwen's  Co 263,  766 

Pruyn  u.  Milwaukee 161 

Pudsley  Coal  Gas  Co.  v.  Brad- 
ford   300 

Pullman  r.  Upton ISC 

Purapelly  w.  Green  Bay  Co 911 

Quebec  Ass.  Co.  v.  St.  Louis ..  843 
Quigg  r.  Killeridge 193 


Xll 


Cases  Cited. 


I'AGE, 

Kaifoitl  c.  Tliorii 702 

Railroad  Co.  i.  Allei'toii ISo 

i;.  Fraloff. 93 

V.  Fuller 884 

(.  Geoigia 237 

I-.  I.oftiii 362 

.-.  Maine  237 

c.  Xatioiial  Bank  356 

r.  Otoe  Co 337 

r.  Schntte 551 

c.  Swasey  26 

i'.  Wiswall 801 

Randolph  Co.  t.  Post 399 

Raj'^  1-.  Law 26 

I'.  Vaiisycle 600 

Ret)ecca,  The 282 

Redmond  v.  Bui-roughs Ill 

Removal  Cases,  The 820 

Rich  1-.  Lambeit 84,  222 

Richmond  R.  R.  Co.  v.  Louisa 

R.  R.  Co 23S 

Roberts  i-.  Bolles 681 

Robinson  v.  Banli  of  Darien...  193 

u.  Gilbi-eth 766 

v.  Pett  837 

V.  Rj'an Ill 

Rogers  v.  Burlington 336 

Root  V.  Reynolds 591 

Ross  V.  Duval > 755 

Rossa  V.  Crist 682 

Rubber  Co.  v.  Goodyear 249 

Rubber  Tip  Pencil  Co.  v.  How- 
ard   743 

Russell  w.  Butterfield 663 

V.  Clarke 766 

Sage  V.  Railroad  Co 224 

Salesbury  u.  Black 193 

Salters  I'.  Tobias 162 

Sarah  Ann,  The 843 

Sawyer  i\  Hoag 189 

Sayue  v.  Nicliols 470 

Scammon  r.  Kimball 189 

Schall  u.  Bowman 399 

Schuyler  Co.  i'.  Thomas 600 

Scotland  Co.  v.  Thomas.  105, 

356,  600 


PAGE 

Scrivener  i!.  Scrivener 591 

S.  C.  Tryon,  The 840 

Seaver  ('.  Bigelow   84,  222 

Second  Municipality   v.   Dun- 
can   .528 

Second  Municipality  v.  White..  .530 

Sere  v.  Pitot 640 

Seymour?).  MeCormick 247 

Shelby  i'.  Guy 532 

Shillaber  v.  Robinson 27 

Shirley  B.  Watt 757 

Silsby  «.  Foote 256 

Simpson  y.  Thomson 843 

SinkingFund  Ca.ses 237 

Sinkler  v.  Indiana,  &c.,  Turn- 
pike Co 193 

Smith  «.  Clarke  Co 105,  602 

V.  Condry 290 

V.  Kernochan 390 

('.  Loudon,   &c.,   R.  R. 

Co 262 

('.  Sac  Co 90 

Smythe  ».  Fiski 507 

Sohn  i).  Waterson 159 

Solomons  v.  Laing 185 

South  Ottawa  v.  Perkins 867 

Spader  v.  Hadden 176 

Sparhawk  B.  Cloon 176 

Spencer  v.  Maxfield 164 

Spires  u.  McKelvey 792 

Stace  &  Worth's  Case 185 

Stanton  r.  Hatfield 833 

State  V.  Cooper 119 

i\  Crittenden  Co 364 

V.  Dallas  Co 106,  875 

I!.  Dodge  Co 309 

V.  Douglass 104 

('.  Garronte 106 

t.  Greene  Co 105 

i\  Johnson  ..: 118 

V.  Lathrop. 534 

V.  Macou  Co 105,601 

v.  Potter 119 

V.  Rainey 872 

f.  Stoll 691 

V.  Sullivan  Co 105 

c\  Thorne 308 


Cases  Cited. 


xiu 


State  Freight  Tax  C':i>e..  450. 

State  Tonnage  Case 

Stephens  r.  Cady 

Sterling  v.  Fnsilier 

Stevens  r.  Gladding 176, 

r.  Warren 

Stewart  r.  Piatt 

Stileman  r.  Ashdown  

Stimpson  v.  Hardman 

St.  John  I-.' Am.  Mat.  L.  I.  Co. 

St.  Louis  r.  Shields 

Stockbridge  Iron  Co.  t.  Cone 

Ji'on  Works... 

Stociidale  v.  Insurance  Co 

Stockport  Dis't  Water-Works 

I .  Manchester 

Storm  v.  United  States 

Stow  c.  Chicago 

Stratton  v.  Jarvis  S4, 

Stringfellow  v.  Cain 

Starges  v.  Bnrton 

V.  Crowningshield 

Stnrgis  v.  Clough  

Succession  of  Hearing 

Suitterlin  i.  Conn.  Mnt.  I.  Co. 

Sullivan  v.  Redfield 

Supervisors  v.  Post 

V.  Stanlex" 559, 

Surgi  V.  Batalord 

V.  Snetchnian 

Sutton  V.  Doggett 

Svifan  f.  Williams 


Tacey  r.  Irwin 

Talcott  V.  Pine  Grove 

Tarbacki-.  Marbury 

Taylor  v.  Carryl 

i\  Dowlan 

V.  Hill 

f.Kead 

t .  Ypsilantl 

Terry  v.  Anderson 159, 

V.  Hatch 

V.  Tubman 

Thomas  v.  Port  Huron 

Thompson  r.  Cooper 

r.  Grow 

I.  Lee  Co 


.ic;E. 
5.5-2 
450 

17("; 

776 
•245 
100 
476 
757 
744 
101 
105 

262 
163 

300 
725 
71 
222 
302 
726 
159 
840 
794 
272 
244 
867 
563 
531 
531 
833 
330 

562 
337 
594 
619 

827  I 
7.58 
663  I 
353  I 
195  \ 
84    ' 

195      : 

355    j 
S33 
437 
533    i 


PA(i  E. 

Thornton  r.  Smith 374 

Tipton  Co.  (.  Loco.  Worlds 357 

Tomlinson  v.  ,Te.«sup 2;'7 

Tootalr.  Spicer 833 

Trade-mark  Cases.  Tlie 551 

Trustees  r.  Beer.s 135 

Tucker  c.  Ferguson 609 

Turnbull  f.  Davis 792 

Turner  v.  Bk.  of  X.  America..  641 

r.  P.  &  S.  R.  R.  Co....  (iS2 

Tw\'ne's  Case 591 

United  States  v.  Avery 47S 

r.  Bnrnham 663 

v.  Clark SOy 

r.  Cruiksliank...  612 

I.  Drew 117 

V.  Howell 613 

t.  Kaufman.  48.    M 

V.  Knight 755 

r.  Lancaster 454 

V.  Macon  Co 874 

r.  McGlue 117 

V.  Moore 507 

V.  New  Orleans.  874 

i.Pugh 507 

I.  Reese 5.">1 

r.  Rosenburgh..  478 
V.  Simmons 612 

L'pton  r.  Sawyer ISO 

I.  Tribilcoclv ISK 

Valton  V.  Xat.  L.  F.  L.  A.  Co.  101 

Van  Allen  v.  Assessors 566 

Van  Hoffman  v.  Quincy..  525,  540 

Van  Hook  v.  Whitlock 193 

Van  Xorden  r.  Morton,  Bliss 

A  Co 805 

Vaughan  and  Telegraph,  The.  290 

Viall  V.  Genessee  M.  I.  Co 171 

Wacker  v.  AVacker 674 

Wales  r.  Stetson 235 

Wallt).  Monroe  Co 682 

Wallace  r.  Shelton 531 

Waller  r.  Harris 214 

Walnut  V.  Wade 161,  399 

Walter  v.  Brnner 324 

r.  Walter 193 


VI 


Cases  Cited. 


I'AGE. 

Waixl  i\  Griswoldville  Mfg.  Co.  193 

Wariiio'  D.Clark 782 

Washington  v.  State 534 

Watei'honse  u.  Jamieson 191 

A¥atkins  B.  Holman 870 

Watts  u.  Waddle 245 

Wayman  v.  Sonthard 755 

AVebbi).  Bell 796 

Webber  ».  Virgin  in 450 

Weber    v.    Harbor    Commis- 

sioners 899 

Weltou  J;.  Missouri 450 

West  River  Bridge  Co.  v.  Dix.  238 
West  Wisconsin  R.  R.  Co.  v. 

Supervisors 609 

Wliann  t!.  Irwin 437 

Wlieeler  w.  Sedgwick 728 

Wheeling  Bridge,  The 884 

Wliiteu.  Dobinson. 843 

Whiting  V.  Bank  U.  S 26 

Whitney  ».  Fort 243 

V.  Slowry 114 

Whittemore  v.  Cutter ,.  855 

Wicker  v.  Hoppack 663 

Wiggin  V.  Heywood 176 

Wilcox  ».  Plnmmer 191 

Wild  Ranger,  The 286 

AVilkins  v.  Aitkin 418 

Williams,  inre :..  834 

Williams  v.  jSTottawa .390 


PAGE. 

Williams  ».  Weaver 549,  565 

Williamson  v.  Barrett 290,  840 

Willis  u.  Warcl. 797 

Wilmington,  &c.,  R.  R.  Co.  v. 

King 374 

Wilson  V.  Black    Bird  Creek 

Marsh  Co 884 

Wilson  ».  Roussean 79 

V.  Salamanca 356 

Winsor  w.  McLennan 476 

Wiscart  u.  Dauchy 488 

Wisconsin  u.  Duluth 884 

Woltw.  Lowry 795 

w.  New  Orleans 539 

Wombwell  v.  Belasyse 417 

Wood  D.  Dumner 192 

17.  Morewood.  ..•. 262 

Woodward  v.  Fitzpatrick 26 

Worrall«.  Hartford 834 

Worseley  v.  De  Mattos 594 

Wright  u.  Bishop   399 

Yates  V.  Whyte 843 

Yeatman  v.  Craiidall 530 

V.  Savings  Institution  476 
Young  V.  Martin 117 

Zabi-iskie,  v.  Cleveland,  &c.,  R. 

R.  Co 188 

ZoUvereln,  The 285 


MORRISON'S  Transcript. 


•  DECISIONS 

OF  THB 

SUPREME  COURT  OF  THE  UNITED  STITES, 

OCTOBER  TERM,  1881. 


The  Chicago,  Danville  and  Vincennes  Eailkoad  '  Company 
AND  James  W.  Elwell  v.  William  K.  Eosdick  and  James 
D.  Fish  ;  and  The  Chioaqo,  Danville  and  Vincennes  Rail- 
road Company,  James  W.  Elwell,  and  R.  Biddle  Roberts 
V.  William  R.  Fosdick,  James,  D.  Fish,  Frederick  W. 
HuiDEKOPER,  Thomas  W.  Shannon,  and  John  M.  Dbnison. 

MaroU  6,  1882. 

1.  In  a  railroad  mortgage  which  is  declared  to  be  for  the  purpose  of  secur- 
ing the  payment  of  the  interest  as  well  as  the  principal  of  certain 
bonds,  and  where  the  mortagor's  riglit  of  possession  terminates  npon 
a  default  in  payment  of  the  interest  as  well  as  principal  on  any  of  the 
bonds,  the  trustees  in  the  mortgage  or  any  bondholder,  on  non-pay- 
ment of  any  interest,  may  file  a  bill  for  foreclosure  and  sale,  and  will 
be  entitled  to  a  decree  ni^i,  asdertaining  the  amount  of  interest  due, 
and  giving  the  debtor  a  reasonable  time  to  pay  it.  In  case  of  non- 
payment, a  sale  maybe  made  and  the  proceeds  applied  to  the  payment 
of  interest  and  also  of  principal ;  but  the  debtor,  at  any  time  before 
the  sale  or  its  coafiroiation,  may  redeem  by  bringing  into  court  tlie 
amount  of  unpaid  interest  and  costs. 

2.  The  decree  on  wliich  the  sale  is  based  must  find  correctly  the  fact, 

nature,  and  extent  of  the  default  which  constitutes  the  breach  of  the 
condition  of  tlie  mortgage,  and  tlie  amount  due  on  account  thereof; 
and  a  decree  whicli  orders  a  sale  for  the  non-payment  of  a  larger 
amount  than  is  actually  due  is  fatally  erroneous. 

3.  Where  the  foundation  of  the  trustees'  right  to  foreclose  was,  that  a  cer- 

tain amount  of  interest  should  be  in  default,  and  it  was  shown  tiiat 
such  default   had  occurred,  but  there  was  nothing  in  the  record  to 
show  that  the  coupons  as  to  which  default  liad  been  made  had  uot 
1  v4 
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Opinion  of  the  court. 

been  funded  under  certain  funding  agreements  graiitinoj  an  extension, 
and  the  default  so  waived,  and  it  was  not  even  sliown  tliat  tlie  coupons 
tielfl  by  some  of  tlie  complainants  liad  not  been  funded — ttiis  was  not 
sufficient  to  justify  a  foreclosure  based  on  such  default  as  a  necessary 
condition  precedent. 

4.  Nor  is  such  foreclosiu'e  justified  b}'  the  fact  that  the  companj^  after  loss 

of  possession  of  its  property  by  the  foreclosure  proceedings,  failed  to 
pay  interest ;  for  the  steps  taken  as  a  necessary  preliminary  to  fore- 
closure must  stand  or  fall  upon  the  circumstances  existing  wlien  they 
were  taken,  and  cannot  be  supported  or  validated  by  subsequent 
occurrences. 

5.  A  mere  provision  that  in  case  of  a  sale  for  default  of  interest  the  pro- 

ceeds are  to  be  applied  to  the  payment  of  principal  also,  does  not 
make  the  principal  due  before  the  stipulated  time,  noi'-prevent  the 
mortgagor  from  redeeming  by  the  mere  payment  of  interest. 

6.  Provisions  imposing  penalties  being  strictly  construed,  in  a  paragraph 

of  a  mortgage  which  provides  that  "if  default  be  made  in  the  pay- 
ment of  any  half-year's  interest  on  any  of  the  bonds  secured,  and 
such  default  continue  for  more  than  six  months  after  demand  without 
the  consent  of  the  fiolder.  then  the  principal  of  all  the  bonds  shall 
immediately  become  due,  and  the  trustees  may  so  declare  the  same 
and  notify  the  debtor;  and,  upon  the  written  request  of  the  holders  of 
a  majority  of  the  said  bonds,  shall  proceed  to  collect  both  principal 
and  interest," — the  latter  clause  held  to  render  such  written  request 
a  necessary  condition  precedent  to  foreclosure  proceedings,  and  not 
.  merely  to  render  impei-ative  on  the  trustees  a  power  claimed  to  have 
been  made  optional  with  them  by  the  first  clause. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

E.  Walker  and  jR.  Biddle  Roberts,  for  appellants. 

James  D.  Campbell,  for  appellees. 

Matthews,  J. — These  appeals  bring  into  review  decrees  in 
the  same  suit.  The  bill  was  tiled  by  Fosdick  and  Fish,  as  mort- 
gagees in  trust  for  holders  of  bonds,  for  the-  foreclosure  of  a 
mortgage  given  by  the  Chicago,  Danville  and  Vincennes  Rail- 
road Company  upon  its  railroad,  and  a  sale  of  the  mortgaged 
premises.  A  decree  in  accordance  with  the  prayer  of  the  bill 
was  rendered,  and  under  it  a  sale  was  had  and  confirmed  by 
the  court.  From  these  decrees  respectively  the  present  appeals 
are  prosecuted. 
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The  bonds  secured  by  the  mortgage  in  question  were  dated 
March  10, 1869,  amounted  to  $2,500,000  in  all,  and  were  made 
payable  on  April  1, 1909,  with  interest  at  the  rate  of  seven  per 
cent,  per  annum,  payable  semi-annually  on  the  first  day  of 
April  and  October  of  each  year,  on  the  delivery  of  annexed 
interest  warrants  in  the  city  of  New  York,  at  such  place  as 
might  be  designated  by  the  railroad  company  by  advertise- 
ment published  in  said  city. 

The  mortgage  bears  even  date  with  the  bonds,  and  after  re- 
citing the  resolutions  of  the  board  of  directors  authorizing  the 
issue  of  the  bonds  and  the  execution  of  the  mortgage,  conveys 
to  Fosdick  and  Fish,  as  trustees,  and  to  their  successors  and 
assigns,  the  railroad  of  the  company,  extending  from  its  ter- 
minus in  Chicago  southerly  through  certain  named  counties 
to  Danville,  and  thence  southeasterly  to  a  point  oa  the  State 
liiio  of  Indiana,  connecting  at  that  point  with  the  Evansville, 
Terre  Haute  and  Chicago  Railroad,  being  in  length  about  one 
hundred  and  fifty  miles,  "including  all  the  property  between 
said  terminal  points  which  said  party  of  the  first  part  now  has 
and  possesses,  or  may  hereafter  acquire,"  &c. 

The  conditions  and  trusts  upon  which  the  conveyance  is  made 
are  expressed  in  a  series  of  articles,  nine  in  number,  of  which 
it  is  important  to  notice  only  the  following : 

The  fifth  article  provides  in  substance  that  in  case  default 
shall  be  made  in  the  payment  of  any  interest,  or  of  the  prin- 
cipal of  any  of  said  bonds,  without  the  consent  of  the  holder, 
the  railroad  company  shall,  within  six  months  thereafter,  the 
same  default  still  continuing,  on  demand  of  the  trustees  sur- 
render to  them  possession  of  the  road  and  mortgaged  property; 
the  trustees  operating. the  same  shall  apply  the  net  profits  and 
income  to  the  payment  of  the  interest  so  in  default  until  such 
default  shall  have  been  satisfied,  when  the  mortgaged  premises 
shall  be  surrendered  to  the  mortgagor;  but  it  is  provided  that 
no  such  demand  for  possession  shall  be  made  by  the  trustees 
until  they  shall  have  been  required  to  take  such  possession  by 
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the,  holders  of  at  least  one-half  of  all  of  the  said  issue  of  bonds 
then  unpaid  and  outstanding. 

The  sixth  article  provides  further,  that  in  case  default  shall 
be  made  as  aforesjiid,  and  sihaU  continue  as  aforesaid,  it  shall 
be  lawful  for  the,  trustees,  after  entry  into  possession,  taken  us 
above  a,uthorize.d,  or  other  entry,  or  without  entry,  to  sell  and 
dispose  of  to  the  highest  bidder  the  mortgaged  premises  as  an 
entirety,  at  public  auction,  in  Chicago,  a,t  such  time  as  they 
may  appoint,  first  having  demanded  of  the  mortgagor  paj'^raent 
of  all  money  then  in  default,  and  having  given  sixty  days ' 
notice  of  the  time  and  place  of  sale,  by  advertisement,  as  speci- 
lied ;  and  to  convey  the  same  when  sold  to  the  purchaser,  on 
payment  of  the  purchase-money,  in  fee-simple,  which  conve}-- 
ance,  it  is  d,eclared,  shall  be  a,  perpetual  bar  in,  law  and  equity 
against  the  title  o.f  the  mortgagor,  or  any  other  person  claim- 
ing under  it.  The  net  proceeds  of  such  sale  are  to  be  applied 
by  the  trustees  to  the  payment  of  the  interest  on  the  bonds 
then  outstanding,  pro  rata,  until  all  such  interest  shall  be  paid, 
and  afterwards  to  the  paynient  of  th,e,  principal,  and  any  sur- 
plus to  the  mortgagor;  the  payments  to  be  m^de  on  the  bonds 
whether  the  same  shall  then  ha,ve  become  due  or  n,ot. 

By  the  seventh  a,rticle  it  is  provided  that  at  any  sale  of  the 
mortgaged  premises,  made  under  the  power  contained  in  the 
deed,  or  by  judicial  authority,  the  trustees  may  become  pur- 
chasers of  the  same  in  behalf  of  the  bondholders,  at  a  price, 
in  case  the'  sale  is  of  the  vyhole  property  as  an  entirety,  not 
exceeding  the  whole  amount  of  said  bonds  and  interest  then 
outstanding. 

The  eighth  article  is  as  follows : 

"  8th.  If  default  be  made  by  the  party  of  the  first  part  in, 
the  payment  of  any  halt-year's  interest  on  any  of  said  bonds, 
and  the  warrant  or  coupon  for  such  interest  shall  have  been 
presentedand  its  payment  demanded,  and  such  default  shall 
have  continued  six  months  after  such  demand  without  the 
consent  of  the, holder  of  such  coupon  or  bond,  then  and  there- 
upon the  principal  of  all  of  the  said  bonds  hereby  secured  shall 
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be  and  become  immediately  due  and  payable,  anything  in  such 
bonds  to  the  contrary  notwithstanding ;  and  the  said  party  of 
the  second  part  may  so  declare  the  same,  and  notify  the  party 
of  the  lirst  part  thereof;  and  upon  the  written  request  of  the 
holders  of  a  majority  of  the  said  bonds  then  outstanding,  shall 
proceed  to  collect  both  principal  and  interest  of  all  such  bonds 
outstanding  by  foreclosure  and  sale  of  said  property,  or  other- 
wise, as  herein  provided." 

It  is  averred  in  the  amended  bill  of  Fosdick  and  Fish  that 
all  the  bonds  described  in  the  mortgage  had  been  issued  and 
were  outstanding. 

It  is  also,  alleged  that  on  March  4,  1872,  the  Chicago,  Dan- 
ville and  Vincennes  Railroad  Company  became  consolidated 
into  one  corporation,  by  the  same  name,  with  the  Rossvilleand 
Indiana  Railroad  Company  ;  and  on  March  9,  1872,  a  further 
consolidation  was  effected,  by  the  same  name,  with  the  West- 
ern Railroad  Company,  an  Indiana  corporation,  whereby  the 
consolidated  company  was  empowered  to  build  and  operate  a 
railroad  from  the  State  line  in  Warren  county  to  Brazil,  in 
Indiana;  and  that  on  March  12,  1872,  the  consolidated  com- 
pany, to  raise  means  wherewith  to  construct  its  Indiana  di- 
vision, issued  its  bonds  to  the  amount  of  $1,000,500,  bearing 
interest  at  the  rate  of  seven  per  cent,  per  annum,  and  payable 
forty  years  after  date ;  to  secure  which,  on  the  same  day,  it 
executed  a  mortgage  to  Fosdick  and  Fish,  the  complainants, 
covering  its  Indiana  division,  and  a  branch  road  extending 
from  a  point  three  miles  south  from  Covington  to  the  village 
of  Newburg,  being  about  80  miles  in  all.  All  the  bonds  se- 
cured by  this  mortgage  were  issued. 

It  is  further  alleged  that,  as  further  security  for  both  these 
issues  of  bonds,  the  railroad  company,  on  April  24,  1872,  exe- 
cute<l  another  mortgage  to  the  complainants,  conveying  the 
Indiana  division  as  security  for  the  first  issue  of  bonds  on  the 
Illinois  division,  and  conveying  the  Illinois  division  as  securi- 
ty for  the  bonds  issued  originally  on  the  Indiana  division.  The 
railroad  company  made  a  subsequent  consolidation  on  May  6, 
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1872,  under  the  same  name,  with  the  Attica  and  Terre  Haute 
Railroad  Company. 

The  road  as  built  in  Illinois  extends  from  Dalton,  about 
twenty  miles  south  of  Chicago,  to  Danyille,  about  108  miles, 
with  a  branch  from  Bismark  in  Vermilliou  county  to  the  east 
line  of  the  State  of  Illinois,  about  seven  miles.  It  obtains  an 
entrance  into  Chicago  over  the  roads  of  other  companies.  The 
company  has  constructed  in  Indiana  its  line  from  a  point 
where  the  Bismark  branch  intersects  the  State  line,  a  distance 
of  eighteen  miles,  and  has  done  a  large  proportion  of  the  work 
required  to  carry  its  road  to  Brazil. 

It  is  further  alleged  that  the  railroad  company  paid  all 
coupons  on  both  classes  of  bonds  maturing  on  and  prior  to 
April  1,  1873,  but  that  "  none  of  the  coupons  maturing  since 
that  time,  or  any  part  thereof,  have  ever  been  paid,  but  the 
said  company,  though  often  requested,  has  never  paid  the  same, 
but  so  to  do  has  made  default." 

Shortly  after  the  tirst  default  on  October  1, 1873,  to  wit,  on 
November  11,  1873,  the  railroad  company  issued  a  circular  to 
the  holders  of  its  bonds  proposing  to  fund  the  coupons  matur- 
ing from  October  1,  1873,  to  April  1,  1875,  in  convertible 
seven  per  cent,  bonds  to  be  issued  for  that  purpose,  the  cou- 
,pons  to  be  deposited  with  Fosdick,  one  of  the  complainants,  as 
a  trustee,  to  be  held  by  him  until  October  1,  1876,  when  they 
were  to  be  cancelled;  but  in  case  of  non-payment  of  any  cou- 
pons becoming  due  up  to  October  1,  1876,  the  coupons  depos- 
ited with  the  trustee  were  to  be  returned  to  the  original  owners, 
and  the  second  mortgage  or  convertible  bonds  surrendered  to 
the  company. 

In  response  to  this  proposition  coupons  to  a  considerable 
amount  were  deposited  with  the  trustee  and  convertible  bonds 
received  in  exchange. 

Soon  after,  on  November  20, 1873,  another  proposition  was 
submitted  to  the  bondholders  to  exchange  these  four  coupons 
for  certificates  of  indebtedness  payable  in  five  years  from  Feb- 
ruary 1, 1874,  with  interest  payable  semi-annually,  the  coupons 
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to  be  held  by  the  trustee  until  after  that  date,  when  they  were 
to  be  cancelled  ;  but  in  case  of  non-payment  of  the  interest  or 
principal  of  the  certificates,  or  of  the  coupons  on  the  first- 
mortgage  bonds,  between  October  1,  1875,  and  February  1, 
1879,  both  inclusive,  then  the  coupons  were  to  be  returned  by 
the  trustee  to  their  owners,  upon  surrender  of  their  certificates, 
with  their  original  rights  unimpaired. 

It  is  alleged  in  the  bill  that  the  holders  of  |2,801,000  of  both 
classes  of  bonds  accepted  one  or  the  other  of  these  proposi- 
tions and  deposited  their  coupons  accordingly. 

To  secure  the  convertible  bonds  referred  to  in  the  first  propo- 
sition, a  mortgage  was  executed  by  the  company,  of  which 
James  W.  Elwell  was  trustee,  to  the  amount  of  $1,000,000, 
payable,  with  interest  semi-annually  at  the  rate  of  seven  per 
cent,  per  annum,  on  February  1,  1893,  covering  the  entire 
lit)e  and  both  divisions  of  the  railroad.  It  is  alleged  in  the  bill 
that  all  these  bonds,  except  about  $45,000,  have  been  issued. 

It  is  charged  in  the  bill  that  the  railroad  company  failed  to 
pay  all  the  coupons  upon  the  certificates  of  indebtedness  due 
February  22,  1875,  and  that  it  has  not  paid  any  that  fell  due 
August  1,  1875.  It  is  also  charged  that  the  company  has 
never  paid  any  of  the  coupons  upon  any  of  the  $4,000,000  of 
bonds  which  were  not  funded,  and  which  matured  subsequent 
to  October  1,1873,  amounting  to  $1,199,000,  and  that  the 
coupons  thereon  are  overdue  and  remain  unpaid,  the  owners 
thereof  never  having  consented  to  such  default;  and  it  is 
alleged  that  the  company  is  wholly  insolvent. 

It  is  further  shown  in  the  bill  that  on  June  12, 1875,  the 
railroad  company  made  a  further  issue  of  bonds  to  the  amount 
of  $1,000,000,  due  January  12,  1877,  and  to  secure  the  same 
executed  a  chattel  mortgage  to  R.  Riddle  Roberts  upon  its 
rolling  stock,  engines,  cars,  tools,  and  equipment,  but  it  is 
charged  that  the  same  was  not  executed,  acknowledged,  and 
recorded  as  required  by  law,  and  is,  therefore,  null  and  void ; 
but  that,  if  valid,  it  is  subject  to  each  of  three  mortgages  of 
prior  date.     About  $936,000  of  these  bonds,  it  is  averred,  are 
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held  as  collateral  to  debts  due  by  the  compauy,  the  remainder 
not  having  been  issued. 

It  is  claimed  in  the  bill,  also,  that  by  reason  of  its  insolvency 
the  railroad  company  will  not  be  able  to  pay  the  certificates 
of  indebtedness  issued  by  it,  or  the  interest  thereon,  and  that 
in  consequence  of  its  failure  to  pay  the  interest  thereon 
already  accrued,  the  owners  of  the  unpaid  coupons  of  the  four 
millions  of  bonds  are  entitled  to  rescitid  the  funding  arrange- 
ment and  to  demand  and  enforce  payment  of  the  coupons 
funded  as  aforesaid. 

It  is  further  alleged  that  "  by  reason  of  the  default  of  said 
company  in  the  payment  of  the  coupons  due  October  1, 1873, 
and  subsequent  thereto,  which  have  never  been  funded,  the 
principal  of  all  of  the  said  bonds  has,  by  the  terms  and  condi- 
tions of  the  mortgage  securing  the  same,  become  due  and 
payable;  and  all  of  the  said  Illinois  division  bonds  of  the  said 
Indiana  division  bonds  were,  by  the  terms  and  conditions  of 
the  mortgage  securing  the  same,  and  in  consequence  of  the 
defaults  aforesaid,  due  and  payable  prior  to  the  commence- 
ment of  this  suit.  Your  orators  further  allege  that  of  the  said 
Illinois  division  bonds  $698,000  thereof  have  never  been 
funded  by  the  holders  thereof,  and  the  holders  thereof  have 
never  in  any  way  consented  to  the  continuance  of  the  default 
in  the  payment  of  interest  thereon.  Your  orators  allege  that 
they  have  been  requested  by  the  holders  of  a  majority  of  said 
Illinois  division,  and  also  by  the  holders  of  a  large  number  of 
the  said  Indiana  bonds,  to  proceed  to  collect  the  principal  and 
interest  of  said  bonds  by  foreclosure  and  sale  of  all  of  the 
railroad,  franchises,  property,  and  appurtenances  of  said  com- 
pany within  the  State  of  Illinois." 

It  is  also  alleged  that  the  Indiana  division  of  the  road  is 
wholly  insufHcient  to  secure  the  payment  of  the  Indiana  divis- 
ion bonds,  and  that  while  the  Illinois  division  is  more  than 
sufficient  to  secure  the  payment  of  the  Illinois  division  bonds 
in  full,  it  is  not  sufficient  in  addition  to  pay  in  full  the  whole 
of  the  Indiana  division  bonds. 
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The  original  bill  was  filed  February  27, 1875,  and  made  no 
party  defendant  except  the  railroad  company.  It  contained 
the  following  averments,  which  are  not  found  in  the  amended 
bill: 

"Tour  orators  further  show  to  your  honors  that  they  have 
been  required  by  the  holders  of  more  than  one-half  of  the 
twenty-five  hundred  bonds  to  demand  possession  of  the  said 
railroad  property,  franchises,  and  appurtenances  of  and  from 
the  said  railroad  company,  and  have  made  such  demand  in 
pursuance  of  said  requirement,  but  that  said  railroad  company 
has  not  delivered  the  possession  thereof  to  your  orators,  but 
so  to  do  have  wholly  neglected  and  refused. 

"  Tour  orators  further  show  unto  your  honors  that  they  are 
informed  and  believe,  and  therefore  charge  the  fact  to  be,  that 
at  least  ninety  per  cent,  of  the  said  coupons  which  matured 
upon  said  bonds  on  the  1st  day  of  October,  1873,  have  been 
duly  presented  for  payment  to  the  said  railroad  company,  and 
payment  thereof  demanded  from  said  company,  and  that  the 
same  have  never  been  paid,  nor  any  part  thereof;  and  that 
the  holders  of  six  hundred  and  ninety-eight  of  said  bonds 
have  never  in  any  way  consented  to  the  continuance  of  said 
default ;  and  that  in  consequence  of  the  continuance  of  said 
default,  without  the  consent  of  said  holders  of  said  six  hun- 
dred and  ninety-eight  bonds,  the  principal  and  interest  of  all 
of  the  said  bonds  have  become  due  and  payable,  and  that 
your  orators,  as  trustees  as  aforesaid,  under  and  by  virtue  of 
the  provisions  of  said  mortgage  and  the  authority  therein  con- 
ferred upon  them,  have  declared  the  principal  of  all  of  said 
bonds  to  be  due  and  payable,  and  have  notified  the  said  rail- 
road company  thereof" 

On  May  17,  1875,  James  W.  Elwell,  acting  trustee  in  the 
mortgage  of  December  16,  1872,  appeared  and  tiled  a  cross- 
bill, setting  out  the  terms  of  the  mortgage,  the  issue  of  the 
bonds  secured  thereby,  and  alleging  that  while  the  interest 
upon  about  $160,000  of  the  bonds  had  been  paid  by  the  com- 
pany, that  upon  the  remainder  was  wholly  unpaid.     The  cross- 
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bill  proceeds  to  set  out  the  particulars  of  the  agreements  al- 
leged to  have  been  entered  into  between  the  railroad  company 
and  the  holders  of  its  first-mortgage  bonds,  and  continues  with 
the  following  averments : 

"And  your  orator  therefore  avers  that  said  corporation  is 
not  in  default  in  the  payment  of  interest  upon  its  said  first- 
mortgage  bonds  to  the  amount  of  one  million  eight  hundred 
and  two  thousand  dollars,  but,  on  the  contrary,  your  orator 
avers  that  said  company  has  adjusted  and  settled  with  the 
holders  of  said  bonds  to  the  amount  as  above  stated,  and  re- 
ceived an  extension  of  payment  of  all  such  interest  coupons 
now  past  due  and  that  will  mature  prior  to  the  first  day  of 
October,  1875. 

"  Your  orator  states  that  said  corporation  has  paid  to  the 
holders  of  said  certificates  of  indebtedness  all  interest  coupons 
attached  to  said  certificates  as  the  same  matured,  and  in  ac- 
cordance with  the  terms  thereof,  which  had  been  presented 
before  the  appointment  of  the  receiver,  as  hereinafter  stated. 

"And  your  orator  represents,  upon  information  and  belief, 
that  the  holders  of  the  balance  of  said  issue  of  twenty-five 
hundred  bonds  have  acquiesced  in  said  extension  of  payment 
of  interest  and  excused  such  default,  and  have  not  demanded 
the  payment  of  their  interest  coupons  nor  attempted  to  enforce 
the  collection  of  the  same. 

"And  your  orator  further  states  that  notwithstanding  said 
agreement  of  the  holders  of  said  first-mortgage  bonds  to  ex- 
tend the  payment  of  said  interest  warrants  as  hereinbefore 
stated,  and  the  payment  of  the  interest  at  maturity'  by  said 
company  upon  said  certificates  of  indebtedness,  yet  your  orator 
is  informed  and  believes,  and  so  charges  the  fact  to  be,  that  by 
reason  of  divers  persons  claiming  and  pretending  to  be  in  the 
interest  of  a  part  of  said  first-mortgage  bondholders  combin- 
ing and  confederating  to  wrong  and  injure  your  orator  and  the 
holders  of  said  second  or  convertible  mortgage  bonds  and 
other  creditors  of  said  corporation,  said  company  was,  by  the 
action  of  the  Circuit  Court  of  Will  county,  in  said  State  of  Illi- 
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nois,  on  ii2d  day  of  February  last  past,  wrongfully  and  unlaw- 
fully dispossessed  of  ail  its  property  so  conveyed  to  ypur  orator 
by  said  deed  of  trust ;  that  alUof  said  property,  together  with 
the  rights,  privileges,  and  franchises  of  said  company,  were, 
on  said  22d  day  of  February,  wrongfully  and  fraudulently 
taken  from  the  custody  and  control  of  said  company,  and 
without  the  knowledge  or  consent  of  said  corporation,  your 
orator,  or  of  the  defendants  herein,  placed  in  the  charge  and 
under  the  custody  of  strangers  to  said  company,  and  to  each 
of  said  deeds  of  trust ;  that  said  parties  still  wrongfully  retain 
the  possession  of  said  property  and  control  the  revenue  and 
income  thereof,  thereby  preventing  said  company  and  your 
orator  from  providing  funds  for  the  payment  of  the  interest 
warrants  tO  mature  upon  the  bonds  secured  by  said  trust  deed 
so  made  to  your  orator,  thereby  endangering  such  property 
and  materially  depreciating  the  value  of  such  securities. 

"  Your  orator  further  states  that  he  is  advised  and  believes, 
and  charges  the  fact  to  be,  that  the  property  conveyed  to  the 
defendants,  Fosdick  and  Fish,  by  the  trust  deed  so  made  to 
them  greatly  exceeds  in  value  the  amount  of  bonds  so  issued 
under  their  said  deed  of  trust ;  and  that  the  net  income  or 
revenue  derived  from  a  proper  and  economical  use  of  said 
property  is  and  will  continue  to  be  more  than  suliicient  to  pay 
all  of  the  interest  warrants  as  they  may  become  due  and  pay- 
able on  all  the  bonds  issued  under  the  said  deed  of  trust. 

"And  your  orator  further  states,  upon  information  and  be- 
lief, that  certain  holders  of  bonds  issued  under  the  deed  of 
trust  so  made  to  the  defendants,  Fosdick  and  Fish,  trustees  as 
aforesaid,  whose  names  your  orator  will  furnish  if  required  by 
this  honorable  court,  have  resolved  and  determined  to  demand 
and  require  of  them  that  they  shall  without  delay  declare  the 
principal  of  all  of  their  said  bonds  presently  due  and  payable, 
and  that  they  shall  prosecute  said  action  to  a  speedy  decree  of 
foreclosure  of  said  trust  mortgage,  and  shall  enforce  sale  of 
all  the  property  and  franchises  of  said  railroad  company  un- 
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der  said  decree,  thereby  rendering  the  security  of  the  bond4 
issued  under  the  deed  to  your  orator  utterlj'  valueless. 

"And  your  orator  avers  that  such  action  will  be  grossly  un- 
just and  inequitable  towards  the  cestui  que  trusts  of  your  orator 
and  other  creditors  of  said  company,  especially  as  about  eighty 
per  cent,  of  all  of  said  bondholders  have  extended  the  pay- 
ment of  their  said  interest  warrants  as  hereinbefore  stated, 
and  waived  and  excused  the  default  of  said  company  in  the 
payment  of  said  interest. 

"And  your  orator  further  represents,  Upon  information  and 
belief,  that  none  of  the  holders  of  the  boiids  issued  under  the 
said  trust  deed  executed  to  the  defendants,  except  a  very  in- 
considerable number  thereof,  have  presented  to  and  demanded 
of  said  railroad  company  payment  of  any  of  the  past-due  in- 
terest warrants  or  coupons  of  said  boiids,  as  required  by  the 
eighth  article  or  condition  of  said  trust  deed,  and  therefore 
your  orator  says  that  the  said  trustees,  Fosdick  and  Fish,  have 
no  authority  under  said  trust  deed  to  proceed  to  collect  the 
principal  of  said  bonds  by  foreclosure  and  sale,  or  otherwise." 

The  amended  bill  of  Fosdick  and  Fish,  of  which  an  ab- 
stract has  already  been  given,  was  filed  September  14,  1875. 
Its  prayer  for  relief  is  that  the  said  Chicago,  Danville  and  Vin- 
cennes  Railroad  Company,  and  the  said  James  W.  Elwell, 
whose  appearance  has  already  been  entered  in  this  cause  as 
parties  defendant  thereto,  may  be  required  to  answer  this  your 
orators' amended  bill,  but  without  oath,  which  is  hereby  ex- 
pressly waived,  and  that  the  said  R.  Biddle  Roberts  may  be 
made  party  defendant  hereto,  and  summoned  to  answer  this 
your  orators'  bill,  but  without  oath,  which  is  hereby  expressly 
waived ;  arid  that  the  receiver  heretofore  appointed  upon  the 
prayer  of  the  original  bill  in  this  cause  may  still  hold  the  said 
railroad,  its  equipment  and  appurtenances,  and  operate  the 
same  under  the  order  and  direction  of  this  honorable  court ; 
and  that  an  account  be  taken  of  the  amount  due  by  the  said 
railroad  company  upon  the  said  Illinois  division  bonds,  and 
upon  the  said  Indiana  division  bonds  separately,  and  that  the 
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said  railroad  company  be  ordered  to  pay  the  amount  so  found 
due  upon  said  bonds,  severally,  within  a  short  time,  to  be  lim- 
ited by  this  honorable  court,  and  that  upon  default  thereof  the 
said  Illinois  division  of  the  said  railroad,  together  with  all  of 
the  franchises,  equipment,  and  appurtenances  thereof,  may  be 
sold  by  the  master  in  chancery  of  this  court  for  the  payment, 
first,  of  the  said  twenty-tive  hundred  (2j500)  Illinois  division 
bonds,  and  secondly,  of  the  fifteen  hundred  (1,500)  Indiana 
division  bonds,  which  are  the  first  and  second  liens  Vipon  the 
said  Illinois  division  of  said  railroad,  its  equipments,  fra,nchise, 
and  property,  as  hereinbefore  set  forth,  or  for  such  other  and 
further  relief  as  to  your  honors  shall  seem  meet  and  to  equity 
shall  appertain. 

On  October  23,  1875,  the  Chicago,  Danville  and  Vincennes 
Eailroad  Company  filed  a  demurrer  to  so  much  of  the  amended 
bill  of  Fosd,ick  and  Fish  as  charges,  that  it  will  be  impossible 
for  said  company  to  fulfill  the  conditions  of  the  funding  agree- 
ments, and  that  the  holders  of  said  certificates  have  the  right 
to  rescind  said  agreements ;  and  to  so  much  of  said  amended 
bill  as  charges  that  the  principal  of  said  bonds  has  become  due 
and  payable. 

On  the  same  day  it  also  filed  an  answer  containing,  among 
others,  the  following  averments : 

"  Said  respondent  says  that  on  the  22d  day  of  February,  A. 
D.  1875,  one  Stephen  Osgood,  without  any  notice  whatever  to 
this  respondent,  upon  his  ex  parte  a.pplication  to  the  judge  of 
the  Circuit  Court  of  Will  county,  in  the  said  State  of  Illinois, 
wrongfully  and  fraudulently  procured  the  appointment  of 
receivers  of  all  the  property,  assets,  and  income  of  the  said 
respondent  within  the  State  of  Illinois,  and  that  such  receivers 
forcibly  took  possession  of  the  offices  and  all  the  property  of 
said  respondent  on  said  22d  day  of  February,  and  by  the  aid 
of  writs  of  assistance  and  other  process  issued  by  said  court, 
or  the  judge  thereof,  held  the  possession  of  all  said  property  of 
this  respondent,  its  earnings  and  income,  until  the  first  day  of 
June,  1875,  at  which  time  said  receivers  were  removed  by  the 


14  Kailroad  Company  v.  Fosdiok.        [Oct.  Term, 

Opinion  of  the  court. 

order  of  this  honorable  court,  and  a  receiver  of  all  such  prop- 
erty appointed  under  the  prayer  of  the  complainants  in  the 
said  original  bill  of  complaint  contained. 

"And  this  respondent  says  that  on  said  22d  day  of  Feb- 
ruary it  was  not  in  default  in  the  payment  of  any  of  said  cer- 
tificate warrants  that  matured  February  1,  1875 ;  that  all  of 
said  warrants  were  paid  as  presented  to  this  respondent  prior 
to  said  22d  day  of  February,  and  that  such  balance  of  |3,167.77 
was  not  paid  for  the  reason  that  the  action  of  said  State  court 
had  deprived  this  respondent  of  the  power  to  meet  such  pay- 
ments. But  the  said  respondent  denies  that  the  said  corpora- 
tion was,  on  said  first  day  of  February,  1875,  insolvent  and 
unable  to  meet  the  payment  of  said  certificate  warrants,  as 
charged  in  said  amended  bill  of  complaint,  but,  on  the  con- 
trary, avers  and  charges  that  at  all  times  after  the  maturity  of 
said  interest,  and  until  said  22d  day  of  February,  said  respond- 
ent had  the  pecuniary  ability  and  was  ready  and  willing  to  pay 
all  such  interest,  and  did  in  fact  pay  all  such  interest  warrants 
when  presented. 

"And  the  said  respondent  further  says,  and  charges  the  fact 
to  be,  that  the  net  earnings  of  said  company  during  the  year 
1874,  and  the  months  of  January,  February,  April,  and  May 
of  the  present  year,  were  more  than  sufficient  to  pay  all  the  in- 
terest accruing  upon  the  bonds  issued  under  the  trust  deed  to 
the  complainants,  and  also  the  interest  upon  said  certificates  of 
indebtedness,  and  upon  all  other  mortgage  bonds  that  had  been 
negotiated  and  sold  by  said  respondent. 

"And  the  said  respondent  says  that  the  said  company  is  not 
in  default  in  the  payment  of  any  certificate  interest  coupons 
after  proper  demand,  and  that  therefore  none  of  the  holders  of 
said  certificates  are  lawfully  entitled  to  the  return  from  the 
said  Fosdick,  special  trustee  as  aforesaid,  of  the  bond  interest 
warrants  so  funded  and  deposited  with  the  said  Fosdick. 

"  Your  respondent  admits  that  the  contracts  for  funding  said 
interest  warrants  are  substantially  set  forth  in  said  complain- 
ant's amended  bill,  and  that  the  holders  of  about  four-fifths  of 
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the  said  four  thousand  first-mortgage  bonds  then,  and  about 
three-fourths  of  all  now,  outstanding  entered  into  said  agree- 
ment, and  so  funded  their  said  interest  warrants. 

*  #  »  «  *  *  » 

"  Your  respondent,  further  answering,  says  that  it  has  no 
knowledge,  information,  or  belief  of  the  number  of  said  bond- 
holders, under  said  deeds  of  trust,  that  have  made  demand 
upon  said  complainants  that  they  should  execute  their  said 
trust ;  but  respondent  says  that  said  company  is  not,  and  was 
not  at  the  commencement  of  this  action,  in  default  to  one-half 
of  such  interest,  and  therefore  respondent  says  that  said  bond- 
holders had  no  right  to  make  such  demand,  and  neither  were 
the  complainants  nor  respondent  required  to  accede  to  such 
demands  by  the  terms  of  said  trust  deed. 

"And  the  said  respondent,  further  answering,  says  that  it  has 
no  means  of  knowledge  of  the  per  cent,  of  the  holders  of  said 
interest  warrants  that  matured  October  1, 1873,  that  presented 
such  warrants  to  the  company  and  demanded  payment  thereof; 
but  respondent  says  if  it  is  true,  as  charged,  that  at  least  ninety 
per  cent,  made  such  demand,  at  least  eighty  per  cent,  of  the 
entire  number  afterwards  waived  such  payment  and  consented 
to  an  extension  thereof,  as  hereinbefore  stated,  and  that  as  to 
such  eighty  per  cent,  said  company  is  in  no  default  whatever. 

"And  as  to  the  holders  of  said  six  hundred  and  ninety-eight 
of  said  bonds  who  did  not  fund  their  interest,  the  said  respond- 
ent says,  upon  information  and  belief,  and  so  charges,  that  a 
large  majority  thereof  have  consented  to  such  default  in  the  pay- 
ment of  said  interest  and  have  assented  to  such  extension ;  that 
many  of  the  holders  of  such  bonds  have  expressed  to  the  officers 
of  said  company  their  assent  to  such  extension,  and  promised 
and  agreed  (but  not  in  writing)  that  they  would  in  no  manner 
interfere  with  or  by  their  adverse  action  defeat  the  plans  of 
said  company  for  the  extension  of  payment  of  said  interest. 

"And  respondent  further  says  that  it  has  no  knowledge  that 
any  holder  of  said  bonds  ever  elected  to  declare  the  principal 
due  on  account  of  a  default  of  said  company,  with  the  excep- 
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tiori  of  the  said  Osgood,  who  only  claimed  to  hold  nine  of  said 
bonds.  An.d  as  to  the  said  Osgood,  the  respondent  says  that, 
to  the  best  of  its  knowledge  and  belief,  the  said  Osgood  never 
has,  nor  has  any  one  at  his  request,  ever  demanded  of  said 
company,  or  of  any  of  its  officers  or  agents,  payment  of  any 
of  the  coupops  attached  to  any  of  the  nine  bonds  of  which  he 
claims  to  be  the  owner,  and  that  the  only  notice  the  respondent 
has  ever  had  that  the  said  Osgood  had  so  elected,  or  that  he 
demanded  payment  of  either  principal  or  interest,  was  derived 
fi-om  his  said  bill  of  complaint  filed  in  said  Circuit  Court  of 
Will  county,  as  aforesaid,  on  said  22d  day  of  February.  And 
the.  said  respondent  further  avers  that  on  the  23d  day  of  Feb- 
ruary, 187&,  the  said  defendant  offered  and  tendered  the  at- 
torney of  record  of  said  Osgood,  in  open  court,  in  said  county 
of  Will,  full  payment,  principal  and  interest,  of  all  the  bonds 
held  by  the  sa,id  Osgood,  which  was  refused  by  said  attorney. 
And  that  respondent  at  the  same  time  offered  to  deposit  in 
court  the  full  amount  of  said  principal  and  interest,  upon  con- 
dition that  said  receivers  should  be  discharged  and  said  prop- 
ertj'  restored  to  said  respondent,  which  offer  was  refused." 

On  January  6, 1876,  a  petition  was  tiled  by  Stephen  Osgood, 
who  had  commenced  the  original  proceeding  in  the  Sta,te  court 
on  February  22, 1875,  and  seven  others,  claiming  to  be  holders 
of  bonds  and  coupons  secured  by  the  mortgages  to  Fosdick  and 
Fish,  in  which  they  recite  the  previous  proceedings  in  respect 
to  the  bill  filed  by  the  latter,  and  allege,  among  othier  things, 
that  on  October  1,  1873,  the  railroad  company  had  made  de- 
fault in  the  payment  of  interest  on  its  bonds,  and  that  large 
numbers  of  coupons  maturing  on  that  day  were  presented  at 
the  oflice  of  the  corporation  in  thb  city  of  New  York,  payment 
thereof  duly  demanded  and  refused.  It  also  rehearses  the 
funding  arrangements,  and  charging  that  they  were  based  on 
false  and  fraudulent  statements  of  the  company,  the  owners 
of  the  bonds,  who  funded  their  coupons  on  the  faith,  thereof,  are 
entitled  to  rescind  the  agreement  and  to  enforce  their  claims 
against  the  company.   It  alleges  that  Osgood  had  never  funded 
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his  coupons.  The  petition  silso  states  that  demand  was  also 
made  at  the  office  of  said  corporation  in  New  York  in  De- 
cember, 1874,  for  the  payment  of  sundry  coupons  due  April  1, 
1874,  and  which  were  never  funded,  or  agreed  to  be  so,  and 
that  paj'ment  thereof  was  refused,  and  the  said  presentment 
and  non-payment  was  duly  evidenced  by  a  public  instrument 
of  protest  by  a  notary  public  in  and  for  said  county  and  city 
of  New  York,  and  the  said  coupons  still  remain  unpaid ;  and 
more  than  six  months  having  expired  since  the  demand  of 
payment  of  said  coupons  in  October,  1873,  and  the  default 
thereon,  and  more  than  six  months  having  also  expired  since 
the  demand  of  payment  of  such  coupons  in  December,  1874, 
and  the  default  thereupon,  your  petitioners  claim  that  by  the 
conditions  of  said  conveyances  the  said  principal  of  all  and 
singular  the  said  bonds  has  also  become  due,  and  that  there  is 
now  due  and  owing  by  the  said  corporation  the  full  sum  of 
$4,700,000  upon  said  first-mortgage  indebtedness. 

The  petition  prays  for  an  account  of  the  sums  due  on  account 
of  the  said  bonds,  and  that  the  mortgage  property  be  sold  to 
satisfy  the  same,  &c. 

An  answer  was  filed  by  R.  Biddle  Roberts  setting  up  his 
rights  as  trustee  under  the  chattel  mortgage,  and  James  W. 
Elwell  also  answers  the  amended  bill,  repeating  substantially 
the  allegations  of  his  cross-bill.  Fosdick  and  Fish  filed  an 
answer  to  the  cross-bill  of  Elwell  on  March  10, 1876,  and  filed 
general  replications  to  all  the  answers  to  their  amended  bill. 
Their  answer  to  the  cross-bill  contains  the  following  averments: 

"  These  respondents,  further  answering,  upon  information  and 
belief  admit  that  certain  holders  of  bonds  under  the  deed  of 
trust  to  these  respondents  have  determined  to  demand  and  re- 
quire of  these  respondents  that  they  shall  without  delay  declare 
the  principal  of  all  of  said  bonds  presently  due  and  payable, 
and  will  insist  that  these  respondents  proceed  to  prosecute 
their  original  bill  in  this  behalf  to  speedy  foreclosure,  and  pro- 
cure the  sale  of  the  property  and  franchises  of  said  railroad 
company  to  satisfy  said  bonds. 
2  vi 
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"These  respondents,  further  answering,  say  that  they  are 
also  informed  and  believe;  and  therefore  charge  the  fact  to  be, 
that  other  holders  of  said  bonds  are  in  favor  of  and  propose  to 
demand  that  no  such  foreclosure  and  sale  shall  be  had  for  the 
present,  but  what  number  of  bondholders  are  in  the  one  class 
or  in  the  other  these  respondents  are  not  advised  and  cannot 
state,  but  in  that  regard  they  say  that  thej'  will  endeavor  to 
faithfully  perform  all  their  duties  as  trustees  in  this  behalf  and 
submit  all  such  questions  as  may  arise  to  the  determination  of 
this  honorable  court. 

"  Further  answering,  respondents  say  that  they  are  not  ad- 
vised, and  cannot  state,  what  precise  number  the  holders  of 
past-due  coupons  of  bonds  issued  under  the  trust  deed  to  these 
respondents  have  presented  for  payment,  but  they  allege  that 
it  is  immaterial  whether  one  or  more  of  said  coupons  have 
been  so  presented  ;  that  inasmuch  as  the  said  coupons  have  not 
been  paid,  and  a  large  amount  thereof,  as  hereinbefore  stated, 
have  long  since  become  due  and  payable,  and  these  respond- 
ents have  been  by  some  of  the  holders  of  said  coupons  called 
upon  as  trustees  to  foreclose  the  said  mortgage,  they  are  there- 
by vested  with  full  authorit}'  to  proceed  to  such  foreclosure." 

An  exhibit  is  tiled  with  the  amended  bill,  being  a  declara- 
tion, signed  b'y  Fosdick  and  Fish,  as  trustees,  which,  after  re- 
citing the  issue  of  the  bonds  of  March  10,  1869,  and  the  mort- 
gage given  to  them  to  secure  the  payment  of  the  same,  and  the 
provision  tViereof  that  the  principal  should  become  due  in  case 
of  the  specitied  default  in  the  payment  of  interest,  continues 
as  follows : 

"And  whereas  default  has  been  made  by  said  company  in 
the  payment  of  the  half-year  year's  interest  on  all  of  said  bonds 
which  fell  due  on  the  1st  day  of  October,  A.  T>.  1873  ; 

"And  whereas  the  coupons  for  such  interest  have  been  pre- 
sented and  payment  demanded  ;  and  whereas  such  default  lias 
continued  for  more  than  six  months  after  such  demand ;  and 
whereas  the  holders. of  said  bonds  have  never  consented  there- 
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to,  and  in  consequence  thereof  the  principal  of  all  of  the  said 
bonds  has  become  due  and  payable : 

"  Now,  therefore,  the  said  Chicago,  Danville  and  Vincennes 
Railroad  Company  are  hereby  notified  that  we,  William  R. 
Fosdick  and  James  D.  Fish,  as  trustees  as  aforesaid,  and  under 
and  by  virtue  of  the  provisions  of  said  trust  deed  and  the  au- 
thority conferred  upon  us  thereby,  do  hereby  declare  the  prin- 
cipal of  all  of  said  bonds  to  be  due  and  payable." 

Service  of  this  declaration  and  notice  upon  the  railroad  com- 
pany is  acknowledged  to  have  been  made  February  26,  1875. 

Upon  the  issues  thus  made  by  the  pleadings,  an  order  of  ref- 
erence was  made  to  a  master  to  take  testimony  and  report  the 
same  with  his  findings,  and  a  large  amount  of  evidence  taken 
before  him  is  contained  in  the  record. 

On  June  24,  1876,  the  master  filed  his  report.  In  it  he  re- 
ported, among  other  findings,  that  on  October  1, 1873,  the  said 
corporation  did  not  pay  any  of  the  interest  falling  due  on  that 
day  on  the  issue  of  bonds  dated  March  10,  1869,  or  upon  the 
issue  dated  March  12,  1872;  nor  has  the  said  corporation  paid 
any  of  the  subsequent  instalments  on  any  of  said  $400,000,000 
bonds  falling  due  at  either  of  the  following  named  days :  April 
1,1874;  October  1,1874;  April  1,  1875;  October  1,1875, 
and  April  1,  1876;  and  that  demand  was  duly  made  for  the 
payment  of  divers  of  such  coupons  on  October  1,  1873,  and 
one  of  such  coupons  was  protested  for  such  non-payment  more 
than  six  months  prior  to  the  institution  of  this  action,  or  the 
written  notice  of  such  trustees  declaring  the  principal  of  such 
bonds  to  be  due  and  payable,  and  there  is  consequently  now  due 
to  the  divers  holders  of  bonds  dated  March  10, 1869,  the  sum  of 
$3,505,500.  This  sum  includes  the  principal  of  the  bonds  of  the 
issue  of  March  10,  1869,  the  several  coupons  thereon  of  the 
dates  mentioned,  with  interest  to  July  1,  1876,  and  the  addi- 
tional sum  of  1389,600,  being  twelve  and  a  half  per  cent,  pre- 
mium on  the  nominal  amount  due  for  payment. in  gold,  accord- 
ing to  the  stipulation  in  the  bonds  and  mortgage  to  that  effect. 

The  master  further  reported  that,  as  to  all  matters  relating 
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to  the  funding  scheme  referred  to  in  the  pleadings,  and  the 
effect  of  the  surrender  of  the  funded  coupons,  and  of  the  fail- 
ure of  the  company  to  pay  the  coupons  due  October  1,  1875, 
he  was  not  required  to  examine  or  report  upon,  and  therefore 
made  no  finding,  nor  as  to  any  allegations  of  fraud  set  up  in 
the  pleadings,  no  testimony  having  been  taken  before  or  sub- 
mitted to  him  upon  either  matter. 

The  railroad  company  filed  exceptions  to  this  report,  of  which 
the  sixth  is  as  follows  : 

"  For  that  whereas  the  said  master  has  decided,  and  in  his 
said  report  stated,  that  on  the  12th  day  of  October,  1873,  said 
company  did  not  pay  any  of  its  interest  falling  due  on  that 
day ;  that  demand  was  duly  made,  and  that  one  of  said  coupons 
was  duly  protested  for  such  non-payment  more  than  six  mouths 
prior  to  the  institution  of  this  action,  and  to  the  date  of  the 
written  notice  of  the  trustees,  and,  therefore,  the  said  master 
assumes,  and  so  decides,  that  the  principal  and  interest  of  all 
of  said  bonds  has  become  due  ;  when  the  fact  is,  as  shown  by 
the  proof  offered  by  the  complainants  and  intervening  peti- 
tioners, that  no  coupon  was  protested  until  the  19th  da.j  of 
December,  A.  D.  1874,  less  than  three  months  prior  to  the 
date  of  said  notice  and  the  commencement  of  this  action,  and 
there  is  no  proof  that  there  was  ever  any  othef  demand  upon 
said  company  for  the  payment  of  said  coupons." 

On  the  hearing  a  decree  was  rendered,  in  which,  among 
other  findings,  it  is  declared  that  the  railroad  company  had 
paid  all  the  coupons  on  the  bonds,  both  on  the  Illinois  and 
Indiana  divisions,  which  fell  due  April  1,  1873,  and  that 
none  of  the  coupons  which  had  matured  since  that  date  had 
been  paid ;  that  under  the  two  ;prbposals  of  the  company  for 
funding  there  had  been  deposited  coupons  due  October  1, 1873, 
to  April  1, 1875,  inclusive,  on  all  the  $2,500,000  of  Ilhnois  divis- 
ion bonds,  except  $698,500  thereof,  which  coupons  still  remained 
in  the  hands  of  Fosdick,  as  trustee  under  the  agreements ; 
that  the  semi-annual  interest  upon  the  convertible  bonds  and 
certificates  of  indebtedness  issued  in  exchange  therefor,  which 
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fell  due  August  1,  1874,  was  paid  in  full,  and  that  the  instal- 
ment of  interest  thereon  which  became  due  February  1, 1875, 
was  duly  paid  by  sa,id  company  upon  all  of  the  same  which 
were  presented  for  payment,  which  was  the  great  bulk  thereof, 
and  that  no  interest  has  been  paid  on  any  part  of  the  same 
since  that  time;  that  no  payment  of  interest  had  been  made 
upon  the  $698,500  of  Illinois  division  bonds  Avhich  had  not 
been  funded,  since  payment  of  the  coupon  due  April  1,  1873. 

The  decree  then  recites  as  follows:  "That  heretofore,  and 
on  the  26th  day  of  February,  A.  D.  1875,  the  said  complain- 
ants, as  trustees  under  the  said  mortgage  or  trust  deed  to  them, 
dated  lyiarch  10,  1869,  did  declare  the  principal  of  the  said 
twenty-tive  hundred  Illinois  division  bonds  to  be  due  and  pay- 
able by  reason  of  the  default  of  said  railroad  company  in  the 
payment  of  certain  of  the  coupons  of  said  bonds  which  fell 
due  October  1,  1873,  payment  of  which  had  been  duly  de- 
manded, and  the  continuance  of  such  default  for  more  than 
six  months  after  such  demand." 

The  decree  then  proceeds  to  declare  that  there  is  due  and 
owing  from  the  railroad  company  to  the  complainants,  as 
trustees  under  the  mortgage  deed  of  March  10,  1869,  the  sev- 
eral sums  of  $87,500  in  gold  coin,  for  the  coupons  on  the 
$2,500,000  of  bonds  secured  thereby,  falling  due  respectively 
semi-annually  from  October  1,1873,  to  October  1, 1876,  inclu- 
sive, less  the  payments  made  on  account  of  the  four  coupons 
on. the  convertible  bonds  and  certificates  of  indebtedness,  with 
interest  on  said  sums  at  the  rate  of  six  per  cent,  per  annum, 
and,  as  the  decree  reads,  "  in  the  further  sum  of  two  million 
five  hundred  thousand  dollars  in  gold  coin  for  the  principal 
of  the  said  Illinois  division  bonds  so  declared  to  be  due  as 
aforesaid,  together  with  interest  thereon  from  and  after  the 
1st  day  of  October,  A.  D.  1876,  at  the  rate  of  seven  per  cent. 
per  annum  in  gold." 

It  was  then  "  ordered,  adjudged,  and  decreed  that  the  said 
defendant, the  Chicago,  Danville  and  Vincennes  Railroad  Com- 
pany, pay,  or  cause  to  be  paid,  to  the  said  complainants  as  trus- 
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tees,  for  the  holders  of  the  said  Illinois  division  bonds  and 
coupons,  the  said  several  sums  of  money,  with  interest  thereon, 
as  hereinbefore  found  to  be  due  and  owing,  within  twenty  (20) 
days  from  and  after  the  entry  of  this  decree,  and  in  default  there- 
of that  all  of  the  said  railroad,  premises,  property,  and  franchises 
described  in  the  said  trust  deed  dated  March  10,  A.  D.  1869, 
and  hereinbefore  described  as  the  Illinois  division  of  said  rail- 
road, &c.,  and  all  the  right,  title,  interest,  and  equity  of  re- 
demption of  the  said  Chicago,  Danville  and  Vincennes  Kail- 
road  Company  therein,  shall  be  sold  as  an  entirety  by  Henry 
W.  Bishop,  the  master  in  chancery  of  this  court,  at  public  auc- 
tion, to  the  highest  and  best  bidder  for  cash  therefor,  payable 
as  hereinafter  provided,  at  the  west  door  of  the  Republic  Life 
Insurance  Company  building,  in  the  city  of  Chicago,  in  the 
State  of  Illinois,  after  having  tirst  given  notice  of  the  time 
and  place  and  terms  of  sale,  and  a  description  of  the  property 
to  be  sold,  by  advertisement  thereof  in  some  public  newspaper 
published  in  the  city  of  Chicago  for  the  space  of  thirty  (30) 
daj-s  prior  to  such  day  of  sale." 

The  decree  also  contains  the  usual  declaration  that  a  con- 
veyance of  the  title  to  the  property  sold,  after  confirmation  of 
the  sale,  should  be  a  perpetual  bar,  in  law  and  equity,  against 
every  claim  of  the  railroad  company,  or  other  person  claiming 
under  it. 

Under  this  decree  a  sale  was  had  and  reported  to  the  court, 
and  confirmed  by  a  subsequent  decree,  of  the  mortgaged  prop- 
erty to  F.  W.  Huidekoper,  T.  W.  Shannon,  and  J.  M.  Den- 
ison  for  $1,450,000,  and  the  purchase-money  having  been  paid, 
$362,500  in  cash,  and  by  the  surrender  of  two  million  three 
hundred  and  twenty-eight  thousand  dollars  of  the  Illinois  di- 
vision bonds,  with,  the  coupons  and  certificates  of  indebted- 
ness or  convertible  bonds  thereto  attached  and  belonging,  a 
conveyance  of  the  title  to  the  mortgaged  property  was  made 
to  the  purchasers. 

It  is  assigned  for  error  upon  the  decree  of  foreclosure  and 
sale,  first,  that  the  court  below  required  from  the  mortgagor 
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payment  of  the  principal  of  the  debt  secured  by  the  mort- 
gage, as  then  due,  aud  on  non-payment  thereof  within  twenty 
days  that  the  mortgaged  property  should  be  sold  ;  and  second, 
that  it  decreed  foreclosure  and  sale  on  this  condition,  without 
proof  of  the  written  request  of  the  holders  of  the  majority  of 
the  bonds. 

It  is  undeniable  that  at  the  date  of  the  filing  of  the  bill, 
which  was  February  27,  1875,  the  defendant,  the  Chicago, 
Danville  and  Vincennes  Railroad  Company,  was  in  default 
for  non-payment  of  the  coupons  on  $698,500  of  the  issue  of 
$2,500,000  of  the  Illinois  division  bonds  which  matured  Octo- 
ber 1,  1873.  The  holders  of  that  amount  of  these  bonds  did 
not  fund  their  coupons  and  none  of  them  were  paid.  This 
failure  on  the  part  of  the  mortgagor  constituted  a  breach  of 
one  of  the  conditions  of  the  mortgage,  and,  continuing  for  six 
months,  entitled  the  trustees  under  the  fifth  article  to  take 
possession  of  the  mortgaged  premises,  on  being  so  required 
by  the  holders  ol  not  less  than  one-half  of  the  outstanding 
bonds,  and  collect  the  net  income,  until  the  default  should 
have  been  satisfied ;  or  to  sell  the  mortgaged  premises,  under 
the  power  conferred  by  the  sixth  article  of  the  conditions.  In 
the  latter  event  the  mortgaged  premises  would  have  to  be  sold 
as  an  entirety,  free  from  the  incumbrance  of  the  mortgage,  and 
the  proceeds  of  the  sale  would  be  applied,  first,  to  the  pay- 
ment of  the  amount  due  and  in  arrears,  and  then  to  the  mort- 
gage debt  not  then  due,  and  any  surplus  to  the  mortgagor. 
But  inasmuch  as  by  the  terms  of  the  first  article  the  convey- 
ance is  declared  to  be  for  the  purpose  of  securing  the  payment 
of  the  interest  as  well  as  the  principal  of  the  bonds,  and  by 
the  fourth  article  the  mortgagor's  right  of  possession  termi- 
nates upon  a  default  in  the  payment  of  interest  as  well  as 
principal  on  any  of  the  bonds,  we  are  of  opinion,  independ- 
ent of  the  provisions  of  the  other  articles,  that  the  trustees,  or 
on  their  failure  to  do  so  any  bondholder,  on  non-payment  of 
any  installment  of  interest  on  any  bond,  might  file  a  bill  for 
the  enforcement  of  the  security  by  a  foreclosure  of  the  raort- 
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gage,  and  sale  of  the  mortgaged  property.  This  right  belongs 
to  each  bondholder  separately,  and  its  exercise  is  not  depend- 
ent upon  the  co-operation  or  consent  of  any  others,  or  of  the 
trustees.  It  is  properly  and  strictly  enforcible  by  and  in  the 
name  of  the  latter,  but  if  necessary  may  be  prosecuted  without 
and  even  against  them.  It  follows  from  the  nature  of  the  se- 
curity, and  arises  upon  its  face  unless  restrained  by  its  terms. 
And  in  case  the  proceeding  results  finally  in  a  sale  of  the  mort- 
gaged premises,  the  sale  is  made  free  from  the  equity  of  re- 
demption of  the  mortgagor  and  all  holders  of  junior  incum- 
brances, if  made  parties  to  the  suit,  and  is  of  the  whole  prem- 
ises, when  necessary  to  the  payment  of  the  amount  due,  or 
when  the  property  is  not  properly  divisible;  it  conveys  a 
clear  and  absolute  title,  as  against  all  parties  to  the  suit,  or 
their  privies,  and  the  proceeds  of  the  sale  are  distributed  after 
payment  of  the  amount  due,  for  non-payment  of  which  the 
sale  was  ordered,  in  satisfaction  of  the  unpaid  debt  remaining, 
whether  due  or  not.  (Olcott  v.  Bynura,  17  Wall,  66  ;  Bur- 
rows?/. Malloy,  2  Jones  &  -Latouehe,  526.)  This  doctrine  is 
stated  by  this  court  iu  Howell  v.  Western  Railroad  Company, 
94  U.  S.,466,  where  an  authoritative  rule  of  practice  in  such 
cases  is  prescribed.  "  We  are  of  opinion,  then, "  say  the  court, 
speaking  by  Mr.  Justice  Miller,  "that  there, is  due  from  the 
railroad  company  to  plaintiff  the  amount  of  his  overdue  and 
lunpaid  coupons.  For  this  sum,  whatever  it  may  be,  he  has  a 
iright  to  a  decree  nisi,  according  to  the  chancery  practice — a 
decree  which  will  ascertain  the  sum  so  due  and  give  the  com- 
,{)any  a  reasonable  time  to  pay  it,  say  ninety  days  or  six  months, 
•or  until  the  next  term  of  the  court,  in  the  discretion  of  that 
■court.  If  this  sum  is  not  paid,  the  court  must  thfen  order  a 
isale  of  the  mortgaged  property,  with  a  foreclosure  of  all  rights 
:Bubordinate  to  the  mortgage,  with  directions  to  bring  the  pur- 
•  ehase-money  into  court.  If  the  case  proceeds  thus  far,  the 
.plaintiff  will  have  a  lieu  on  the  money  thus  paid  into  court, 
not  only  for  his  overdue  coupons,  but  for  his  principal  debt, 
.and  it  must  be  provided  for  in  the  order  distributing  the  pro- 
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ceeds  of  the  sale.  If,  however,  the  company  shall  pay  the 
sum  found  due  in  the  decree  ?w'si,  no  further  proceeding  can  be 
had  until  another  default  of  interest  or  of  the  principal.  " 

The  decree  nisi  mentioned  in  this  extract  ia  like  that  in  suits 
against  infants,  in  which  a  day  is  given  to  the  infant  to  show 
cause  against  it,  after  he  attains  full  age  ;  and  that,  where  the 
bill  is  ordered  to  be  taketi  pro  confesso,  is  preliminary  in  its 
nature,  requiring  a  further  order  to  complete  it.  According 
■to  the  practice  of  the  English  chancery,  decrees  of  this  nature 
in  foreclosure  suits,  after  directing  an  account  to  be  taken  of 
the  principal  and  interest  due-to  the  plaintiff  upon  the  mort- 
gage, ordered  that  upon  the  defendant's  paying  to  the  plaintift" 
the  amount  ascertained  and  certitied  or  found  to  be  due, 
within  six  months,  at  such  time  and  place  as  were  appointed, 
the  plaintiff  should  reconvey  the  mortgaged  premises;  but 
that  in  default  of  such  payment  the  defendant  should  thence- 
forth be  absoluteh'  debarred  and  foreclosed  of  his  equitj^  of 
redemption.  It  was  necessary,  however,  for  the  plaintiff,  in 
order  to  complete  his  title,  to  procure  a  final  order  confirming 
it;  otherwise  the  decree  of  foreclosure  would  not  be  pleadable. 
This  order  of  confirmation  he  procured  on  proof  to  the  court 
of  non-payment  according  to  the  terms  of  the  decree.  (2 
Dan.  Ch.  Pr.,  997.) 

The  time  usually  allowed  by  the  decree  to  pay  the  mort- 
gage debt,  whether  on  a  bill  to  redeem  or  to  foreclose,  was  six 
months.  But  that  was  not  regarded  as  an  absolutely  fixed 
period,  but  might  be  varied  so  as  to  be  reasonable,  according 
to  the  discretion  of  the  court  and  the  particular  circumstances 
of  the  case.  The  courts,  however,  were  very  liberal,  in  cases 
of  foreclosure,  in  extending  and  enlarging,  from  time  to  time, 
this  period  of  redemption,  though  not  in  cases  of  bills  to  re- 
deem, where  the  mortgagor  came  into  court  professing  his 
readiness  to  pay  the  amount  due,  when  ascertained,  nor  in 
cases  of  sales,  where  the  mortgagor  was  not  subjected  to  the 
severe  and  absolute  forfeiture  of  his  right.  (Ferine  v.  Dunn, 
4  Johns.  Ch.,  146  ;  Harkins  v.  Forsyth,  11  Leigh,  299.) 


26  Railroad  Company  v.  Fosdick.       [Oct.  Term, 

Opinion  of  the  court. 

,  "Where,  according  to  the  English  practice,  a  sale  instead  of 
foreclosure  was  ordered,  the  form  of  the  decree  was  the  same, 
directing  the  sale  in  the  event  of  a  default  being  made  in  pa\'- 
rnent  of  the  amount  found  due,  within  the  usual  time  of  six 
months,  or  within  a  shorter  period,  or  even  immediately  if  by 
consent,  or  where  it  was  considered  to  be  for  the  benefit  of  all 
parties.     (2  Dan.  Ch.  Pr.,  1266.) 

In  the  early  practice  in  Kentucky,  the  preliminary  decree 
finding  the  amount  due  and  giving  A&y  for  payment,  was  in- 
terlocutory merely,- and  separate  from  the  subsequent  decree 
finding  the  default  in  not  performing  the  former  decree  and 
directing  a  sale  in  consequence  thereof.  (Downing  v.  Pal- 
mateer,  1  Monroe,  64;  Oldham  v.  Halley,  2  J.  J.  Marsh.,  117; 
Hanks  v.  Greenwade,  5  J.  J.  Marsh.,  250 ;  Champlin  v.  Foster 
etal.,  7  B.  Monroe,  104.)  The  ground  of  this  practice  seems 
to  have  been  that  the  mortgagor  had  the  right  to  have  the 
record  show  that  he  had  failed  to  pay  according  to  the  decree 
nisi  before  a  sale  of  his  property  was  ordered.  But  there 
seems  to  us  to  be  no  sufficient  reason  why,  as  it  was  according 
to  the  English  practice,  and  generally  in  this  country,  all  these 
matters  may  not  be  embraced  in  a  single  decree.  "What  is  in- 
dispensable in  such  a  decree  is  that  there  should  be  declared 
the  fact,  nature,  and  extent  of  the  default  which  constituted 
the  breach  of  the  condition  of  the  mortgage,  and  which  justi- 
fied the  complainant  in  filing  his  bill  to  foreclose  it,  and  the 
amount  due  on  account  thereof,  which,  with  any  further  sums 
subsequently  accruing  and  having  become  due,  according  to  the 
terms  of  the  security,  the  mortgagor  is  required  to  pay,  within 
a  reasonable  time,  to  be  fixed  by  the  court,  and  which  if  not 
paid  a  sale  of  the  mortgaged  premises  is  directed.  (Woodward 
V.  Fitzpatrick,  2  B.  Monroe,  62.) 

This  is  that  final  decree  of  foreclosure  and  sale  which  deter- 
mines and  fixes  the  rights  of  the  parties,  and  from  which,  on 
that  account,  an  appeal  lies.  (Ray  v.  Law,  3  Cranch,  179; 
Whiting  V.  Bank  of  the  U.  S.,  13  Peters,  15  ;  Forgay  v.  Con- 
rad, 6  How.,  204 ;  Railroad  Co.  v.  Swasey,  23  Wall.,  409.) 
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But  as  in  cases  of  strict  foreclosure,  so  in  case  of  sale,  the 
equity  of  the  mortgagor  as  against  the  mortgagee  is  not  ex- 
hausted until  sale  actually  confirmed;  for  if  at  any  time  prior 
he  should  bring  into  court,  for  the  mortgagee,  the  amount  of 
the  debt,  interest  and  costs,  he  will  be  allowed  to  redeem. 

It  is  the  deed  made  to  the  purchaser,  actually  transferring 
the  title  of  the  parties  to  the  suit,  that  terminates  the  mortga- 
gor's equity  of  redemption.  (Brine  v.  Insurance  Co.,  96  U.  S., 
632.) 

It  is  obvious  that  the  finding  of  the  amount  due,  for  non- 
payment of  which,  according  to  the  terms  of  the  decree,  the 
mortaged  property  is  ordered  to  be  sold,  is  the  foundation  of 
the  right  of  the  mortgagee  further  to  proceed,  and  a  substan- 
tial error  in  that  finding  must,  on  appeal,  vitiate  all  subsequent 
proceedings.  Unlike  a  calculable  error  in  the  amount  of  a 
personal  judgment  which  may  be  cured  by  a  remittitur,  it  is 
otherwise  incurable ;  for  as  it  is  an  illegal  exaction,  made  as  a 
condition  for  preserving  the  rights  of  the  mortgagor  in  his  es- 
tate, and,  if  executed,  depriving  him  wrongfully  of  them,  it 
propagates  itself  through  all  subsequent  stages  of  the  cause. 
The  right  to  redeem  is  a  favorite  equity,  and  will  not  be  taken 
away  except  upon  a  strict  compliance  with  the  steps  necessary 
to  divest  it.  (Bigler  v.  Waller,  14  Wall.,  297 ;  Shillaber  v.  Robin- 
son, 97  U.  S.,  707.)  In  Clark  v.  Reaburn,  8  Wall.,  318,  a  decree 
of  strict  foreclosure,  which  contained  no  finding  either  of  the 
fact  or  amount  of  the  alleged  indebtedness,  and  gave  no  time 
within  which  to  pay  or  redeem,  was  reversed  on  these  grounds, 
although  the  bill  was  taken  pro  confesso  as  to  the  parties  bav- 
ins the  entire  beneficial  interest,  and  contained  an  averment 
of  the  precise  amount  of  the  mortgage  debt  then  due.  The 
same  consequences  undoubtedly  would  have  followed  if  it  had 
been  a  decree  of  foreclosure  and  sale  instead  of  a  strict  fore- 
closure ;  and  the  error  is  as  vital  where  a  larger  amount  than 
is  actually  due  is  ordered  to  be  paid,  as  where  there  is  a  failure 
to  find  what  amount  is  due. 
It  becomes,  then,  of  the  first  importance  to  ascertain  whether 
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the  decree  of  foreclosure  aud  sale,  in  the  present  case,  found 
due  and  required  to  be  paid,  as  the  condition  of  exercising  the 
right  to  redeem,  a  larger  sum  than  was  then  due. 

The  errors  alleged  in  the  amount  are  two.  The  first  is  that 
there  was  declared  to  be  payable  |252,220',  the  amount  of  the 
several  coupons  maturing  from  October  1,1873,  to  April  1, 
1875,  both  inclusive,  the  payment  of  which,  it  is  claimed,  as  to 
all  the  bonds  of  the  Illinois  division^  except  $698,500  thereof, 
had  been,  by  the  funding  agreements,  extended  until  February 
1,  1879.  The  second  is  that  the  principal  sum  of  $2,500',000 
of  these  bonds,  contrary  to  the  agreement  between  the  parties, 
was  also  declared  to  be  due  and  payable.  The  appellants  in- 
sist that  the  only  indebtedness  of  the  railroad  company  to  the 
bondholders,  represented  by  the  complainants  at  the  time  of 
the  filing  of  their  bill,  was  the  past-due  interes(t  on  six  hundred 
and  ninety-nine  bonds,  the  interest  warrants  of  which  had  not 
been  funded,  amounting  to  about  the  sum  of  |147,000. 

It  appears  from  a  statement  in  the  record,  admitted  to  be 
correct,  that  there  had  been  deposited  and  exchanged  for  con- 
vertible bonds  the  four  coupons  maturing  on  and  from  Octo- 
ber 1,  1873,  to  April  1,  1875,  on  $271,500  of  the  Illinois  di- 
vision bonds,  and  that  by  the  terms  of  the  agreement  under 
which  that  exchange  was  effected,  dated  November  11,  1873, 
it  was  not  to  be  binding  unless  assented  to  in  writing  by  a  ma- 
jorit}"  in  interest  of  the  bondholders.  In  point  of  fact  such 
majority  did  not  assent  to  it ;  but  under  the  second  proposition, 
dated  November  20, 1873,  the  four  corresponding  coupons  on 
$1,530,000  of  the  bonds  were  deposited  and  exchanged  for 
certificates  of  indebtedness. 

It  appears  further  that  the  railroad  company  paid  the  accru- 
ing interest  on  the  convertible  bonds  aud  certificates  of  indebt- 
edness, issued  under  these  arrangements,  which  beca,me  due 
prior  to  the  filing  of  the  bill,  except  $3,1,67.77  which  was  not 
presented.  The  default  in  respect  to  the  coupons  surrendered 
was,  by  the  terms  of  the  funding  agreements,  waived  as  long 
as  the  interest  upon  the  securities  substituted  for  them  was 
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punctnall}'  paid;  so  that  at  the  date  of  the  filing  of  the  bill  there 
was  no  subsisting  default  in  the  payment  of  interest,  except 
upon  the  $698,500  of  bonds  which  had  not  been  funded. 

The  master  finds,  and  his  report  in  that  respect  is  the  predi- 
cate of  the  decree,  that  divers  coupons  falling  due  October  1, 
1873,  were  presented  on  that  day,  and  that  payment  thereof 
was  demanded  and  refused,  and  that  one  of  such  coupons  was 
protested  for  such  non-payment  more  than  six  months  prior  to 
the  institution  of  the  suit  and  the  written  declaration  of  the 
trustees  that  the  principal  of  the  bonds  had  thereby  become 
due. 

There  are  some  statements  in  the  answers,  and  in  the  testi- 
mony of  some  of  the  witnesses,  that  coupons  due  October  1, 
1873,  were  presented  for  payment  and  were  not  paid;  but  there 
is  no  proof  of  the  fact  as  to  any  particular  coupon  identified 
for  that  purpose,  and  we  have  carefully  searched  the  record  in 
vain  for  any  evidence  whatever  that  any  coupon  not  afterwards 
funded  was  presented,  and  payment  thereof  refused.  The  mas- 
ter himself  does  not  report  any  such.  It  is  entirely  cotisistent 
with  his  finding,  and  with  the  evidence  on  which,  it  professes 
to  be  founded,  that  the  payment  of  every  coupon  falling  due 
October  1,  1873,  presented  for  payment  on  or  after  that  day, 
and  payment  whereof  was  refused,  was  extended  by  the  sub- 
sequent agreements  to  fund  them.  The  intervening  petition 
of  Osgood  and  others,  if  it  be  considered  as  a  pleading  whereby 
they  were  allowed  to  become  co-complainants,  does  not  allege 
that  any  one  of  the  coupons  held  by  them  was  presented  for 
payment.  It  is  averred  that  large  numbers  of  the  coupons 
maturing  on  October  1,  1873,  were  presented  and  payment 
thereof  was  demanded  and  refused  on  that  day;  but  the  allega- 
tion that  any  such  coupon  was  held  by  either  of  the  petitioners 
seems  to  have  been  studiously  avoided  ;  and  stress  is  laid  on 
averments  of  fraudulent  misrepresentations  which  induced 
bondholders  to  fund  their  coupons,  in  support  of  which  the  mas- 
ter reported  that  no  testimony  was  offered,  and  upon  the  insol- 
vency of  the  company,  which  is  entirely  immaterial  upon  the 
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question  of  an  actual  default.  It  is  averred  in  the  petition 
that  coupons  were  presented  and  payment  demanded  in  De- 
cember, 1874,  which  had  become  due  the  previous  April,  and 
the  master  so  reports  as  to  one ;  but  the  only  evidence  that 
appears  in  the  record  is  an  admission  of  the  railroad  conipanj' 
in  its  sixth  exception  to  the  master's  report,  where  it  is  accom- 
panied by  the  statement  that  such  demand  and  refusal  was  less 
than  six  months  before  the  tiling  of  the  bill,  and  could  not, 
therefore,  have  been  the  foundation  of  the  declaration  that  the 
principal  of  the  mortgage  debt  had  become  payable,  which  in 
fact  was  not  predicated  upon  that  default,  but  rested  solely  on 
the  non-payment  of  the  coupons  due  October  1,  1873. 

There  is  nothing  in  the  record  to  show  that  any  one  of  the 
bondholders  who  had  funded  his  coupons  claimed  the  right  to 
rescind  the  funding  agreements,  or  that  any  step  to  do  so  had 
been  taken  or  authorized. 

It  is  true  that  after  the  tiling  of  the  bill  and  the  appointment 
of  a  receiver  the  railroad  eompanj"  ceased  to  pay  interest  upon 
its  securities.  That  was  but  the  natural  consequence  of  the 
litigation;  and  in  taking  a  decree  for  foreclosure  and  sale  it 
might  have  been  in  strict  accordance  with  the  equitable  rights 
of  bondholders  who  had  funded  their  coupons  to  have  rescinded 
the  funding  agreements  as  incapable  of  execution.  But  the 
legal  effect  of  this  would  have  been  merelj'  to  find  as  the  true 
amount  of  the  mortgage  debt  then  due,  necessary  to  be  paid 
to  avoid  a  sale,  the  whole  amount  of  interest  unpaid  on  all  the 
coupons.  It  would  not,  however,  have  put  the  company  in 
default  as  to  the  funded  coupons  from  th«  beginning,  nor  de- 
prived it  of  the  beneiit  of  the  waiver  of  that  default  arising 
from  the  fact  of  funding.  It  would  have  cancelled  the  arrange- 
ment only  as  and  from  the  date  of  the  decree  itself,  without 
impairing  its  antecedent  eftect  by  retroaction.  It  is  true  that 
where  a  mortgage  has  been  given  to  secure  a  debt  payable  in 
instalments,  and  a  bill  has  been  tiled  for  foreclosure  and  sale, 
upon  a  default  as  to  one,  the  decree  may  require  payment  of 
all  instalments  then  due,  though  maturing  since  the  institution 
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of  the  suit;  but  that  principle  does  not  suffice  to  "bring  the 
case  of  the  appellees  within  the  meaning  of  the  eighth  article 
of  the  conditions  of  the  mortgage,  so  as  to  justify  the  decree 
requiring  payment  of  the  principal  of  the  debt  as  presently 
due.  For  by  the  terms  of  that  provision  the  entire  debt  does 
not  become  absolutely  due  on  the  default  of  the  company,  con- 
tinued for  six  months  without  the  consent  of  the  holder  to  pay 
an  interest  coupon  ;  but  only  at  the*  election  of  the  trustees,  as 
declared  by  them  and  notiiied  to  the  mortgagor.  And  the 
forfeiture  of  the  time  of  payment  to  be  established  in  a  given 
case  must  stand  or  fall  upon  the  fact  of  such  declaration  and 
notice,  as  it  may  be  justified  or  not  by  the  circumstances  exist- 
ing when  they  were  made.  .  It  cannot  be  supported  by  subse- 
quent occurrences.  It  follows,  therefore,  that  the  claim  in 
support  of  the  finding  that  the  whole  debt  had  become  due, 
must  rest  exclusively  upon  the  alleged  default  of  October  1, 
1873,  and  that,  as  we  have  seen,  is  not  sufficient. 

It  does  not  aifect  this  conclusion  that  by  the  terriis  of  the 
sixth  article  of  the  conditions  of  the  mortgage  it  is  provided 
that  upon  the  exercise  of  the  power  thereby  conferred,  result- 
ing in  a  sale  of  the  mortgaged  premises  for  a  single  default  in 
the  payment  of  interest,  (it  maj'  be  one  coupon  merely,)  the 
property  is  to  be  sold  as  an  entirety,  and  free  of  the  incum- 
brance of  the  mortgage,  so  as  to  pass  all  the  title,  both  of 
mortgagor  and  mortgagee,  and  that  the  proceeds  of  the  sale 
are  to  be  applied,  after  payment  of  overdue  interest,  to  the  pay- 
ment of  the  principal  of  the  debt,  though  not  yet  due.  This 
provision  does  not,  either  in' terms  or  in  eftect,  make  the  whole 
debt  due  before  the  stipulated  day  of  payment.  It  is  simply 
the  application  to  the  case  of  a  sale  by  the  trustees  under  the 
power  of  the  practice  of  courts  of  equity  in  cases  of  judicial 
sales  upon  foreclosure.  In  either  case  the  right  of  the  mort- 
gagor to  redeem  and  thus  prevent  the  sale  is  preserved,  on 
payment  not  of  the  unmatured  principal  sum  of  the  debt,  but 
merely  of  the  interest  then  actually  due  and  in  arrears — the 
very  right  which  by  the  decree  now  in  question  was  denied. 
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If  authority  is  needed  on  such  a  proposition,  it  will  be  found 
in  Holden  v.  Gilbert,  7  Paige  Ch.  Rep.,  208,  and  Olcott  y.By- 
num,  17  Wall.,  62. 

This  right  cannot  be  regarded  as  other  than  important  and 
valuable.  Its  denial  in  the  present  case  was  a  substantial  and 
serious  wrong.  This  is  manifest  from  the  bare  statement  that 
the  decree  required  payment,  within  twenty  days,  of  $2,500,000, 
which  we  find  was  not  due,  as  a  condition  of  preventing  the 
sale  of  property  which  it  is  admitted  was  worth  more  than 
this  debt,  and  which  according  to  the  testimony  in  the  case 
was  earning  more  than  enough  to  pay  the  current  interest  on 
this  mortgage.  The  receiver  states  the  net  earnings  for  the 
year  1874  at  $330,615.75,  and  adds,  speaking  July  31,  1875, 
that  "the  present  year,  like  the  preceding,  is  ol'  almost  unex. 
arapled  depression  in  most  branches  of  business  upon  wljich 
the  consumption  of  coal  depends,"  the  transportation  of  which 
was  the  main  tratlic  of  the  rOad;  and  adds  that  be  believes,  on 
the  reasons  he  states,  that  "  it  is  practicable  in  a  year  of  fair 
prosperity  to  increase  the  earnings  from  fifty  to  eighty  per 
cent,  over  those  of  1874."  Upon  such  a  showing  it  is  imma- 
terial to  say  that  the  railroad  company  was  commercially  in- 
solvent, not  being  able  to  pay  all  its  obligations  as  they  ma- 
tured; for  the  fact,  if  admitted,  would -not  affect  its  legal  or 
equitable  rights,  much  less  be  allowed  to  deprive  its  other  cred- 
itors, junior  incumbrancers,  and  lienholders  of  their  right  to 
prevent  a  sale  and  sacrifice  of  the  property  by  paying  the  com- 
paratively small  amount  of  the  interest  .justly  due  upon  the 
first-mortgage  bonds,  and  thus  preserving  their  own  estates 
and  interest  as  well  as  those  of  the  mortgagor. 

The  second  assignment  of  error  which  we  have  noted  is,  in 
our  opinion,  also  well  founded. 

The  eighth  article  of  the  conditions  of  the  mortgage,  which 
relates  to  this  subject,  contains  the  provision  that  after  the 
principal  of  the  bonds  has  been  declared  by  the  trustees  to  have 
become  due  by  reason  of  the  default  therein  described,  and  the  • 
mortgagor  notified  thereof,  that  the  trustees,  "  upon  the  writ- 


1881.]  Railroad  Company  v.  Fosdick.  33 

Opinion  of  the  court. 

ten  request  of  the  holders  of  a  majority  of  the  said'  Ijonds  then 
outstanding,  shall  proceed  to  collect  both  principal  and  inter- 
est of  all  such  bonds  outstanding  by  foreclosure  and  sale  of 
said  property,  or  otherwise,  as  herein  provided." 

It  is  contended  on  behalf  of  the  appellees  that  without  the 
last  clause  the  trustees  have  the  sole  right  to  act  according  to 
their  discretion  and  upon  their  own  motion  in  declaring  the 
principal  sum  due  on  account  of  the  default,  and  that  upon 
such  declaration  and  notice  by  the  trustees  the  whole  sum  be- 
comes due  irrevocably  for  all  the  purposes  of  the  mortgage; 
so  that  thereafter  the  trustees  at  their  option  may  file  a  bill 
for  foreclosure  and  sale,  or  may  intervene  in  case  such  a 
bill  is  filed  by  any  bondholder,  and  thereupon  the  amount  de- 
creed must  be  the  amount  thus  declared  to  be  and  hence  act- 
ually due;  and  that  the  office  of  the  clause  in  reference  to  the 
written  request  of  a  majority  of  the  bondholders  is  merely 
to  make  the  obligation  of  the  trustees  imperative  instead  of 
optional. 

We  cannot  agree  to  that  construction  of  the  provision.  The 
whole  article  must  be  taken  together.  It  is  in  fact  a  unit  and 
is  directed  to  a  single  end.  And  the  nature  of  the  provision 
and  the  character  of  its  object  must  be  taken,  into  considera- 
tion as  furnishing  the  rule  of  its  interpretation .  It  is  an  agree- 
ment which  the  parties  were  at  liberty  to  make.  There  is  noth- 
ing in  it  illegal  or  contrary  to  public  pblicy.  And  while  it  is  in 
the  nature  of  a  forfeiture,  it  is  one  against  which,  when  it  has 
taken  place  according  to  the  fair  meaning  of  the  parties,  courts 
of  equity  will  not  relieve.  It  was  so  held  in  Noyes  c  Clark,  7 
Paige  Chy.,  179;  Noonaa  v.  Lee,  2  Black,  509;  Olcott  v.  By- 
num,  17  Wall.,  62. 

The  stipulation,  nevertheless,  is  in  the  nature  of  a  penalty, 
and  may  be  regarded  as  stricti  juris,  to  be  construed  fairly 
and  reasonably  according  to  the  meaning  of  the  parties,  but 
leaning,  if  need  be,  in  any  case  of  ambiguity,  in  favor  of  the 
debtor.  And  the  construction,  in  the  present  instance  at  least, 
which  favors  him  does  not  disiriminate  against  the  bond 
3  v4 
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holders  as  a  class,  but  rather  between  the  interests  of  the  whole 
number  represented  by  the  trustees  and  controlled  by  a  ma- 
jority, and  those  of  a  single  creditor,  or  a  minority,  associated 
in  the  like  case  pursuing  their  remedy  as  individuals.  For 
while,  as  we  have  seen,  one  or  any  number  of  bondholders 
may  prosecute  a  bill  to  foreclose  the  mortgage  upon  default  as 
to  payment  of  a  single  coupon,  or  the  trustees  may  intervene 
on  behalf  of  all  for  the  same  purpose  because  the  failure  to 
pay  a  single  instalment  of  interest  is  made  a  breach  of  the 
condition  of  the  mortgage,  yet  it  is  apparent  that  one  purpose 
at  least  of  the  clause  in  question  was  to  protect  the  bondhold- 
ers as  a  class  against  the  views  of  individuals  and  corabir 
nations  of  individuals,  being  a  minority,  pursuing  separate 
interests. 

In  declaring  the  principal  sura  due  before  the  date  fixed  by 
ithe  credit  upon  a  default  in  the  payment  of  interest,  the  trus- 
tee is  acting  for  the  whole  number  of  bondholders,  and  the 
provision  that  subjects  his  action  in  enforcing  the  stipulation 
,to  the  wishes  of  a  majority  is  meant,  as  we  think,  for  the  pro- 
tection of  the  class.  Many  cases  may  be  mentioned  to  illus- 
trate the  importance  in  the  interests  of  such  a  control,  rather 
.than  to  put  it  in  the  power  of  one,  or  a  minority,  to  require 
all  to  accept  what  the  majority  might  consider  to  be  a  prema- 
ture and  less  valuable  satisfaction  for  their  existing  security. 
The  larger, number  might  think  it  to  their  advantage  even  to 
defer  the.  collection  of  their  overdue  interest,  much  less  not  to 
anticipate  .the  payment  of  the  principal,  even  when  the  se- 
curity was  anjple  to  meet  both ;  for  they  might  esteem  the  ulti- 
.mate  investment  higher  than  present  payment.  While  they 
could  not  and  ought  not  to  prevent  others,  even  a  single  indi- 
vidual, from  exacting  the  promptest  payment  of  what  is  due 
and  may  be  important  as  current  income,  by  legal  process,  they 
may  nevertheless  rightfully  object  to  an  anticipation  of  pay- 
ment that  may  in  their  opinion  prove  to  be  a  sacrifice.  And 
this  becomes  especially  important  when  the  present  value  of 
the  security  is  iriBufficient  to^prepay  the  incumbrance,  but  con- 
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tains  the  solid  promise  of  future  indemnity  as  an  investment. 
It  is  that  interest,  we  think,  that  dictated  the  clause  in  ques- 
tion, and  can  be  satisfied  only  by  the  construction  which  se- 
cures to  the  majority  of  the  bondholders  the  right  to  veto  the 
proceeding  of  the  trustees. 

Indeed,  the  other  construction  contended  for,  which  gives 
to  the  majority  only  the  right  to  make  the  obligation  of  the 
trustees  to  proceed  imperative,  renders  it  nugatory;  for  upon 
that  supposition,  the  debt  having  become  fully  due  by  the  dec- 
laration and  notice  of  the  trustees  for  all  the  purposes  of  the 
mortgage,  if  they  should  delay  or  refuse  to  tile  a  bill  for  fore- 
closure and  sale,  it  would  still  be  in  the  power  of  a  single 
bondholder  to  proceed  for  himself  and  associates  directly  for 
the  same  object,  and  to  procure  the  same  relief. 

It  is  therefore  our  opinion  that  even  had  the  trustees  right- 
fully declared  the  principal  sum  of  the  mortgage  debt  due,  and 
given  the  proper  notice  thereof,  nevertheless  the  foundation 
for  proceeding  to  foreclose  for  that  cause,  and  of  the  decree 
requiring  payment  of  that  amount,  would  fail,  without  proof 
that  the  bill  had  been  tiled  for  that  purpose,  upon  the  written 
request  of  the  holders  of  a  majority  of  the  bonds  then  out- 
standing. It  is  not  disputed  that  no  such  proof  is  to  be  found 
in  this  record. 

Other  errors  than  those  already  discussed  have  been  assigned 
upon  both  appeals,  which,  as  in  the  further  progress  of  the 
cause  they  may  not  arise  again,  we  have  not  considered,  and 
do  not  therefore  pass  upon. 

For  the  reasons  already  given  we  reverse  both  decrees  ap- 
pealed from,  and  remand  the  cause  with  instructions  to  pro- 
ceed in  conformity  with  this  opinion. 

Waitb,  C.  J.  (dissenting.) — I  am  unable  to  agree  to  the 
judgment  in  this  case.  In  my  opinion  default  had  been  made 
rn  the  payment  of  the  interest  on  some  of  the  bonds  within  the 
meaning  of  the  eighth  clause  of  the  mortgage.  The  company 
having  given  notice  that  the  coupons  due  October  1,  1873, 
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would  not  be  paid  if  presented,  no  presentation  was  necessary 
in  order  to  create  the  default.  This  notice  was  a  waiver  of  a 
presentation  in  form.  Coupon-holders  were  in  effect  told  it 
was  useless  to  make  a  demand,  because  if  made  it  would  not 
be  met.  Confessedly  this  default  as  to  the  coupons  on  $698,000 
of  the  bonds  continued  more  than  six  months.  Holders  of 
bonds  to  this  amount  declined  to  enter  into  the  scheme  for  ex- 
tension. They  kept  their  coupons,  hoping  some  plan  might  be 
devised  for  payment,  but  retaining  all  their  rights  under  the 
mortgage  if  their  hopes  were  not  realized. 

This  default  having  happened,  and  having  continued  more 
than  six  months  without  the  consent  of  the  holders  of  the  cou- 
pons, by  the  express  terms  of  the  eighth  clause  the  principal 
of  all  the  bonds  secured  by  the  niortgage  became  immediately 
due  and  payable.  If,  after  that,  the  holders  of  a  majority  of 
the  outstanding  bonds  had  requested  the  trustees  in  writing  to 
foreclose  the  mortgage,  it  would  have  become  the  imperative 
duty  of  the  trustees  to  institute  the  necessary  proceedings  for 
that  purpose.  But  if  no  such  request  was  made,  it  seems  to 
me  that  the  trustees  were  not  precluded  from  comtnencing  such 
proceedings  on  their  own  motion,  in  case  the  safety  of  the  trust 
made  it  necessary.  It  is  possible,  if  a  rnajority  of  the  bond- 
holders had,  in  an  appropriate  way,  interfered  to  prevent  the 
trustees  from  going  on,  some  relief  might  have  been  afforded 
them ;  but  when  all  came  in  and  availed  themselves  of  what  had 
been  done,  the  corporation  was  in  no  position  to  defend,  be- 
cause a  request  had  not  been  formally  made  in  advance.  As 
to  the  corporation,  the  principal  of  the  bonds  became  due  and 
payable  when  a  default  occurred  which  continued  the  requisite 
length  of  time.  Whether  a  foreclosure  should  be  had  because 
of  the  default,  rested  alone  with  the  bondholders  and  trustees. 
The  provisions  in  the  mortgage  for  the  written  request  was,  as 
it  seems  to  me,  not  for  the  protection  of  the  company,  but 
the  bondholders.  If  the  bondholders  are  satisfied  with  what 
the  trustees  have  done,  the  corporation  is  in  no  condition  to 
complain. 
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That  the  trustees  were  justified  in  commencing  proceedings 
on  their  own  motion,  seems  to  me  clear.  Some  of  the  hond^ 
holders,  having  coupons  and  bonds  as  to  which  default  had 
been  made,  began  a  suit  for  foreclosure  in  a  State  court  and 
secured  the  appointment  of  a  i;eceiver.  The  company  was  very 
much  embarrassed  financially,  and,  so  long  as  the  receivership 
continued,  could  do  nothing  to  extricate  itself  from  its  diffi- 
culties. It  was  a  necessitj-,  therefore,  for  the  trustees  to  inter- 
fere. When  they  did,  the  company  did  not  relieve  itself  from 
the  consequences  of  its  default  in  the  payment  of  coupons  on 
the  $6&8,000  of  bonds.  AH  the  bondholders  seem  to  have 
been  satisfied  with  what  was  done,  and  they  united  with  the 
trustees  in  pressing  the  foreclosure. 

Under  these  circumstances,  in  ray  opinion,  the  court  prop? 
erly  treated  the  principal  of  all  the  bonds  as  due,  and  decreed 
accordingly. 

I  am  authorized  to  say  that  Mr.  Justice  Harlan  concurs  in 
this  dissent. 

Reversed. 


The  City  of  St.  Louis  v.  The  Knapp,  Stout  &  Co.  Company. 

March  6, 1883. 
In  a  chancery  suit  by  a  wharf-owner  to  enjoin  the  driving  of  piles  and 
construction  of  a  run-way  out  into  a  river,  the  allegation  that 
"  the  effect  of  driving  the  piles  in  the  bed  of  the  river  and  con- 
structing tlie  run-way  will  be  to  divert  the  river  from  its  natural 
course  and  throw  it  east  of  its  natural,  location,  and  from  the  river 
bank  north  and  south  of  said  run-way  and  piling,  and  create  in  front 
of  and  upon  plaintiff's  improved  wharf  a  deposit  of  mud  and  sedi- 
ment, so  that  it  will  be  impossible  to  land  at  plaintiff's  wharf,"  is 
not  a  mere  expression  of  opinion  or  apprehension,  but  a  suflSciently 
certain  and  minute  allegation  of  facts,  and  is  not  demurrable. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

This  is  a  suit  by  the  city  of  St.  Louis  against  the  defendant 
in  error,  a  corpoi'ation  created  under  the  laws  of  the  State  of 
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Wisconsin.  It  was  commenced  by  petition  filed  in  the  Circuit 
Court  of  that  city,  and  was  thence  removed,  upon  the  applica- 
tion of  the  defendant,  into  the  Circuit  Court  of  the  United 
States  for  the  Eastern  I)istrict  of  Missouri.  The  defendant, 
treating  the  petition  as  a  bill  in  equity,  filed  its  demurrer,  which 
was  sustained.  The  complainant  elected  to  abide  by  the  bill, 
and  it  was  dismissed  with  costs.  This  appeal,  therefore,  pre- 
sents the  question  whether  the  city,  upon  the  showing  made  by 
its  bill,  is  entitled  to  the  relief  asked. 

The  case,  as  made  by  the  averments  of  this  bill,  is  this: 
Since  the  year  1822  the  city  has  been,  as  it  still  is,  a  municipal 
corporation,  its  eastern  boundary  being  the  middle  of  the  main 
channel  of  the  Mississippi  River.  It  is  the  proprietor  of  the 
bed  of  that  river  within  the  city  limits,  and  by  its  charter  is 
authorized  to  construct  all  needful  improvements  in  the 
harbor;  to  control,  guide,  or  deflect  the  current  of  the  river; 
to  erect,  repair,  and  regulate  public  wharves  and  docks;  to 
regulate  the  stationing,  anchoring,  and  mooring  of  vessels  and 
wharf-boats  within  the  city ;  to  charge  and  collect  wharfage, 
and  to  set  aside  and  lease  portions  of  the  improved  wharf.  By 
an  ordinance  to  establish  and  open  the  wharf  from  Biddle 
street  to  the  northern  boundary  of  the  city,  and  from  Hazel 
street  to  its  southern  boundary,  the  lines  of  the  wharf  have 
been  laid  down  and  established  upon  a  certain  piece  of  real 
estate  fronting  the  river,  and  the  southern  boundary  of  which 
is  about  three  hundred  and  twenty  feet  north  of  the  north  line 
of  Bremen  avenue,  produced  to  the  river.  The  defendant  is 
engaged  in  the  business  of  manufacturing  and  selling  lumber, 
and  is  erecting  a  saw-mill  upon  the  premises  just  described. 

For  the  purpose  of  hauling  saw-logs  from  the  river,  the 
defendant  is  constructing  a  run-way,  extending  from  the  mill 
into  the  river,  a  distance  of  about  one  hundred  feet  eastwardly 
from  its  western  bank.  It  is  also  driving  piles  in  the  bed  of 
the  river  east  of  the  eastern  boundary  of  its  premises,  and  east 
of  the  eastern  line  of  the  wharf  as  established  by  the  city. 
Portions  of  the  wharf,  established  by  the  ordinance,  to  the 
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nortVi  and  to  the  south  of  defendant's  premises,  have  been  im- 
proved and  completed  by  the  city,  and  are  used  for  landing 
boats  and  vessels  engaged  in  navigation. 

After  averring  in  substance  these  facts,  the  bill  proceeds : 
"  That  the  effect  of  driving  the  piles  in  the  bed  of  the  river 
and  constructing  the  run-way  as  aforesaid,  as  proposed  and 
intended  by  defendant,  will  be  to  divert  the  navigable  water 
of  the  Mississippi  River  from  its  natural  course  and  throw  it 
east  of  its  natural  location,  and  from  along  the  river  bank 
north  and  south  of  said  run-way  and  piling,  and  create  in  front 
of  and  upon  plaintiff's  improved  wharf  as  aforesaid  a  deposit 
of  mud  and  sediment,  so  that  it  will  be  impossible  for  boats 
and  vessels  engaged  in  navigating  the  Mississippi  River  to 
approach  or  land  at  the  improved  wharf  north  and  south  of 
defendant's  premises." 

The  formal  allegation  is  then  made  that  the  act  of  defendant 
in  building  the  proposed  run-way  and  driving  piles  east  of  the 
western  water's  edge  and  in  the  bed  of  the  river  is  a  legal 
wrong  for  which  no  adequate  remedy  can  be  afforded  by  an 
action  for  damages,  and  will  be  a  substantial  impairment  of 
and  obstruction  to  the  navigation  bf  the  river. 

The  prayer  of  the  complaint  is  that  the  defendant,  its  agents 
and  servants,  be  forever  enjoined  from  driving  piles  and  con- 
structing its  run-ways  east  of  the  western  water's  edge  in  front 
of  its  premises ;  that  it  be  required  to  remove  the  piles  already 
driven  and  the  run-way  so  far  as  constructed ;  and  that  the 
city  have  such  other  and  further  relief  in  the  premises  as  may 
be  proper. 

Leverett  Bell,  for  appellant. 

J.  M.  ^  C.  H.  Krum,  for  appellee. 

Haklan,  J. — Upon  the  hearing  of  the  demurrer  two  ques- 
tions were  considered  by  the  court,  viz. :  first,  whether  the  bill, 
upon  its  face,  shows  that  the  construction  of  the  run-way  will 
intrude   upon    the  city's  rights  and  cause   special   damage;.. 
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second,  whether,  upon  its  allegations,  the  city  is  entitled  to  a 
decree  in  advance  of  the  construction,  and  to  prevent  the  com- 
pletion of  the  work  sought  to  be  enjoined. 

The  Circuit  Courts  iu:  disposing  of  the  demurrer,  waived  a 
final  decision  of  the  first  question^,  expressing,  however,  some 
doubt  as  to  whether  the  bill  brought  the  case  within  the  general 
rule  that  a  suit  in  equity  to  enjoin  or  abate  a  public  nuisance 
must  be  brought  by  one- who  has  sustained,  or  is  in  danger  of 
sustaining,  individual  special  damages,  apart  from  those  suf- 
fered by  the  commmiitj:  at  large;. 

Touching  the  secandi  question,,  the  court  below  remarked  it 
was  very  clear  that  a  public  navigable  stream  must  remain  free 
and  unobstructed ;,  that  no  private  individual  has  a  right  to 
place  permanent  structures  within  the  navigable  channel ;  and 
that  if  the  proposed  run-way,  when  completed,  proved  to  be  a 
material  obstruction  to  the  free  navigation  of  the  river,  or  a 
special  injury  to  the  rights  of  otherSj  it  might  be  condemned 
and  removed  aa  a  nuisance.  It  was,  however,  of  opinion  that 
the  case  presented  was  one  of  a  threatened  nuisance  only,  and 
that  the  reasons  assigned  for  interference  by  injunction,  in  ad- 
vance of  the  construction  of  the  run-way,  were  not  sufficient. 

We  are  of  opinion,  that  the  demurrer  should  have  been 
overruled  and  the  defendant  required,  to  answer.  The  bill 
makes  a  prima-facie  case  not  only  of  the  right  of  the  city  to 
bring  the  suit,  but  for  granting  the  relief  asked.  It  distinctly 
avers  what  the  defendant  proposes  to  do,  and  that  averment 
is  accompanied  by  the  general  charge  or  statement  that  the 
driving  of  the  piles  in  the  bed  of  the  river,  and  the  construc- 
tion of  the  run-way,  will  not  only  cause  a  diversion  of  the 
river  from  its  natural  course,  but  will  throw  it  east  of  its 
natural  location,  from  along  the  river  bank  north  and  south  of 
the  proposed  run-way  and  piling,  creating  in  front  of  the  city's 
improved  wharf  a  deposit  of  mud  and  sediment,  and  render- 
ing it  impossible  for  boats  and  vessels  engaged  in  the  naviga- 
tion of  the  Mississippi  Kiver  to  approach  or  land  at  the 
improved  wharf  north  and  south  of  defendant's  premises. 
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This  is  not,  as  ruled  by  the  Circuit  Court,  merely  the  expres- 
sion of  an  opinion  or  apprehension  upon  the  part  of  the  city, 
but  a  sufficiently  certain,  though  genei'al,  statement  of  the 
essential  ultimate  facts  upon  which  the  complainant  rests  its 
claim  for  relief.  It  was  not  necessary  in  such  a  case  to  aver 
all  the  minute  circumstances  which  may  be  proven  in  support 
of  the  genei'al  statement  or  charge  in  the  bill.  While  the 
allegations  might  have  been  more  extended  without  depart- 
ing from  correct  rules  of  pleading,  they  distinctly*  apprise  the 
defense  of  the  precise  case  it  is  required  to  meet.  There  are 
some  cases  in  which  the  same  decisive  and  categorical  cer- 
tainty is  required  in  a  bill  in  equity  as  in  a  declaration  at 
eommon  law.  (Cooper's  Eq.  Plead.,  5.)  But,  in  most  cases, 
general  certainty  is  sufficient  in  pleadings  in  equity.  (Story's 
Eq.  PL,  sees.  252,  253,  p.  228,  9th  ed.,  by  Gould.)  Let  the 
case  go  back  for  preparation  and  hearing  upon  the  merits.  If 
it  should  be  again  brought  here  we  may  find  it  necessary  to 
discuss  the  numerous  authorities  cited  in  the  arguments  of 
counsel.  lu  its  present  condition-we  do  not  deem  it  wise  to 
gay  more  than  we  have  in  this  opinion. 

The  judgment  is  reversed,  with  directions  to  overrule  the 
demurrer,  and  for  further  proceedings  according  to  law. 

Keversed. 


Joseph  A.  Thatcher  and  Joseph  Standley  v.  "Watson  B. 

Kockwell. 

March  6,  1882. 

1.  Inasmuch  as  an  assignment  of  a  claim  made  more  than  four  months 

before  going  into  banlvruptcy  leaves  no  interest  in  the  assignor  to  vest 
in  the  assignee  in  bankruptcy,  a  suit  on  such  assignment  in  tlie  name 
of  the  assignai-  for  the  benefit  of  the  transferees  is  maintainable,  and 
need  not  be  revived  in  the  nanxe  of  the  assignee  in  banlsruptcy. 

2.  A  suit  instituted  before  proceedings  in  bankruptcy  by  one  who  after- 

wards becomes  a  bankrupt  may  be  prosecuted  in  the  same  form,  if 
the  assignee  consents  thereto,  without  making  the  assignee  a  party 
ou  the  record ;  and  inasint(ch  as  tlie  assignee  in  such  event  is  bound 


42  Thatcher  v.  Eockwell.  [Oct  Term, 

Opinion  of  the  court. 

by  the  decision,  the  debtor  is  sufficiently  protected,  and  cannot  set 
up  banltruptcy  oi  the  creditor  as  a  defense. 

Error  to  the  Supreme  Court  of  the  State  of  Colorado. 
On  motion  to  dismiss,  with  which  is  united  a  motion  to 
affirm. 

H.  M.  Teller  and  Willard  Teller,  for  plaintiffs  in  error. 

J.  S.  Charles  and  J.  B.  Belford,  for  defendant  in  error. 

Waite,  C.  J.— On  the  10th  of  June,  1875,  Rockwell,  the 
defendant  in  error,  brought  an  action  of  assumpsit  against 
Thatcher  &  Standley,  the  plaintiffs  in  error,  in  a  State  court  of 
Colorado.  The  declaration  on  which  the  trial  was  had  con- 
tained the  common  counts  only.  The  original  pleas  were  the 
general  issue,  payment,  and  set-off,  but  on  the  26th  of  March, 
1877,  a  supplemental  plea  was  tiled,  to  the  effect  that  on  the 
26th  of  May,  1876,  Rockwell  had  been  adjudicated  a  bankrupt, 
and  on  the  14th  of  July,  1876,  an  assignee  appointed,  to  whom 
the  claim  in  suit  passed  under  the  operation  of  the  bankrupt 
law ;  wherefore  the  defendants  "  prayed  judgment  if  said  plain- 
tiff' could  longer  have  or  maintain  his  action  against  them." 
To  this  plea  a  replication  was  tiled  confessing  the  bankruptcy 
and  the  appointment  of  an  assignee,  but  averring  that  the  claim 
in  suit  had  been  assigned  to  Kate  Rockwell  and  L.  C.  Rockwell 
in  November,  1875,  and  did  not  pass  to  the  assignee.  It  was 
also  averred  that  the  suit  was  being  prosecuted  for  the  use  and 
beneiit  of  the  persons  to  whom  the  transfer  had  been  made, 
and  that  the  assignee  in  bankruptcy  claimed  no  interest  what- 
ever therein.  To  the  replication  the  defendants  rejoined,  deny- 
ing the  assignment  to  the  Rockwells. 

Upon  this  issue,  among  others,  a  trial  was  had,  and  at  the 
conclusion  of  the  testimony  the  defendants  asked  the  court  to 
instruct  the  jury — 

"  3.  That  if  they  believe  from  the  evidence  that  the  plaintiff', 
after  the  commencement  of  the  suit,  filed  his  petition  in  bank- 
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ruptcy  and  was  adjudged  a  bankrupt,  and  an  assignee  in  bank- 
ruptcy was  appointed,  then  the  plaintiff  cannot  recover  in  this 
action  ;  for  if  he  had  any  legal  claim  against  the  defendants  at 
the  time  the  assignee  in  bankruptcy  was  appointed,  the  same 
vested  in  the  assignee  in  bankruptcy." 

This  instruction  was  refused,  and  the  court  did  charge  as 
follows : 

"4.  The  court  further  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  Watson  B.  Rockwell,  previous  to  his 
bankruptcy,  assigned  the  claim  now  in  suit  to  his  wife  Kate 
and  L.  C.  Rockwell,  one-half  to  each,  for  a  valuable  considera- 
tion, that  this  suit  is  well  maintained  in  W.  B.  Rockwell's 
name  for  their  use  and  benefit,  notwithstanding  you  may  be- 
lieve from  the  evidence  that  Rockwell  was  adjudged  a  bank- 
rupt in  May,  A.  D.  1876.    ^ 

"  6.  The  court  instructs  the  jury  that  the  defendants  cannot 
avail  themselves  of  the  bankruptcy  of  the  plaintiff  if  they  be- 
lieve from  the  evidence  that  the  money  claimed  was  assigned 
to  the  said  Kate  Rockwell  and  L.  C.  Rockwell  four  months 
before  Rockwell's  petition  in  bankruptcy  was  filed,  and  even 
if  there  had  been  no  assignment  of  this  claim  the  defendants 
could  not  avail  themselves  of  the  bankruptcy  if  it  appeared 
from  the  evidence  that  the  assignee  in  bankruptcy  expressly 
consented  that  the  plaintiff  might  continue  to  prosecute  the 
claim  in  his  own  name  in  this  court." 

Exceptions  were  taken  in  due  form  and  incorporated  into 
the  record.  The  case  is  here  on  a  writ  of  error  to  the  Supreme 
Court  of  the  State  for  the  review  of  a  judgment  overruling 
these  exceptions. 

A  motion  is  now  made  to  dismiss  the  writ  for  want  of  juris- 
diction, and  with  that  is  united  a  motion  under  rule  6  to 
affirm. 

By  the  exceptions  to  the  charge  a  Federal  question  is  un- 
doubtedly presented  upon  the  record.  The  court  was  asked 
to  decide  that  the  proceedings  in  bankruptcy  were  a  bar  to  the 
further. prosecution  of  the  suit  in  the  name  of  the  bankrupt. 
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This  was  refused,  and  the  jury  wereJ:old  that  they  might  bring 
in  a  verdict  for  the  plaintiff  notwithstanding  the  bankruptcy, 
if  they  found  in  his  favor  on  the  other  issues,  and  the  claim 
had  been  assigned,  as  alleged  in  the  replication,  more  than 
four  months  before  the  petition  in  bankruptcy  was  tiled.  We 
must,  therefore,  overrule  the  motion  to  dismiss,  but  what  the 
court  did  was  so  clearly  right  that  we  are  not  inclined  to  retain 
the  cause' for  further  consideration  on  its  merits.  An  assign- 
ipent  in  bankruptcy  only  transfers  to  the  assignee  such  property 
as  the  bankrupt  had  when  the  petition  in  bankruptcy  was  filed. 
If  in  point  of  fact  the  claim  in  suit  was  transferred  by  the  bank- 
rupt more  than  four  months  before  the  proceedings  in  bank- 
ruptcy were  begun,  the  assignee  in  bankrupti^y  had  no  interest 
whatever  in  the  suit  that  was  pending,  because  from  the  time 
of  the  transfer  the  tranferees  became  entitled  to  the  benefit  of 
any  recovery  that  might  be  had.  The  suit,  though  in  the  name 
of  the  bankrupt,  was  in  fact  for  and  on  account  of  the  trans- 
ferees, whose  trustee  the  bankrupt  became  when  the  transfer 
^as  compjeted. 

The  further  charge  of  the  court,  to  the  effect  that  if  the  as- 
signee expressly  consented  that  thje  bankrupt  might  continue 
to  prosecute  the  suit  in  his  own  name  the  defendants  could  not 
avail  themselves  of  tbe  bankruptcy  as  a  defense^  was  also  right. 
By  section  5047  of  the  Revised  'Statutes  the  assignee  may  pros- 
ecute or  defend  suits  pending  iu  the  name  of  the  bankrupt  at 
the  time  of  the  bankruptcy,  but  there  is  nothing  which  renders 
it  necessary  for  him  to  make  himself  a  party  on  the  record  to 
dp  what  is  thus  allowed-  What  was  said  in  Herndon  v,  How- 
ard, 9  Wall.,  665,  must  be  construed  in  connection  with  the 
case  then  under  consideration,  which  was  an  application  by  an 
assignee  to  be  svibstituted  in  this  court  for  the  original  appel- 
lant, who  had  become  bankrupt  after,  the  appeal  was  taken. 
The  true  r^leJs  stated  in  Eyster  v.  Gaff,  91  U.  S.,  521 ;  Bur- 
feank  V.  Bigeiow,  92  U.  S.,  183 ;  ISTorton  v.  Switzer,  93  U.  S., 
364;  Jerome  v.  M'Carter,  94  U.  S,,  737;  M'He^ry  y.  La  So- 
ciety Frangaise,  95  U.  S.,  60,  and  Davis  v.  Friedlander,  at  this 
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term,  which,  although  cases  where  the  bankrupt  happened  to 
be  a  defendant,  establish  the  doctrine  that  under  the  late  bank- 
rupt law  the  validity  of  a  pending  suit,  or  of  the  decree  or  judg- 
ment therein,  was  not  aftected  by  the  intervening  bankruptcy 
of  one  of  the  parties ;  that  the  assignee  might  or  might  not  be 
made  a  party ;  and  whether  he  was  so  or  not,  he  was  equally 
bound  with  any  other  party  acquiring  an  interest  pendente  lite. 
It  is  no  defense  to  the  debt  that  the  creditor  has  become  a 
bankrupt;  and  if  an  assignee,  after  notice,  permits  a  pending 
suit  to  proceed  in  the  name  of  the  bankrupt  for  its  recovery, 
he  is  bound  by  any  judgment  that  may  be  rendered.  This  is 
a  sufficient  protection  for  the  debtor. 

The  motion  to  dismiss  is  denied,  but  that  to  affirm  granted. 

Affirmed. 


The  United  States  v.  The  Real  Estate  Savings  Bank  of 

Pittsburg. 

March  6, 1882. 

1.  An  allowance  of  a  claim  by  the  Commissioner  of  Internal  Revenue 

under  section  3220  of  the  Eeviscd  Statutes  of  the  United  States  for 
taxes,  &c.,  illegally  assessed,  is  equivalent  to  an  account  stated  be- 
tween private  parties,  and  is  binding  on  the  United  States  until  im- 
peached for  fraud  or  mistake,  and  is^n'ma-yao'eevidence  of  tlie  amount 
due,  and  if  not  paid  on  application  to  tlie  Treasury  Department,  the 
Court  of  Claims  has  jurisdiction  of  an  action  based  thereon ;  because 
such  an  allowance  raises  an  implied  promise  on  the  part  of  the  United 
States  to  pay  any  amount  actually  due  the  claimant,  and  a  claim  for 
the  payment  of  such  allowance  is  founded  on  an  act  of  Congress 
witliin  tlie  meaning  of  the  law  defining  the  jurisdiction  of  that  court. 

2.  The  lodging  of  the  appeal  made  out  in  due  form  with  tlie  proper  col- 

lector of  internal  revenue  for  the  purpose  of  transmission  to  the  Com- 
missioner in  the  usual  course  of  business,  under  the  requirements  of 
the  regulations  of  the  .Seci'etary,  was  in  legal  effect  a  presentation 
of  the  appeal  to  the  Commissioner  under  the  provisions  of  section  3228 
of  the  Eevised  Statutes  of  the  United  States. 

Appeal  from  the  Court  of  Claims.     /Q.(  t  D  ^  /o  i  i  -^'' 
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S.  F.  Phillips,  Solicitor- General,  John  S.  Blair,  and  William 
Laiorence,  for  appellants. 

/.  W.  ^  G.  L.  Douglass,  for  appellees. 

Waite,  C.  J.— Sections  3220  and  3228  of  the  Revised  Stat- 
utes are  as  follows: 

"  Sec.  3220.  The  Commissioner  of  Internal  Revenue,  sub- 
ject to  regulations  prescribed  by  the  Secretary  of  the  Treasury, 
is  authorized,  on  appeal  to  him  made,  to  remit,  refund,  and 
pay  back  all  taxes  erroneously  or  illegally  assessed  or  collected, 
all  penalties  collected  without  authority,  and  all  taxes  that 
appear  to  be  unjustly  assessed  or  excessive  in  amount,  or  in 
any  manner  wrongfully  collected.       *       *       * 

"Sec.  3228.  All  claims  for  the  refunding  of  any  internal 
tax  alleged  to  have  been  erroneously  or  illegally  assessed  or 
collected,  or  of  any  penalty  alleged  to  have  been  collected 
without  authority,  or  of  any  sum  alleged  to  have  been  excess- 
ive or  in  any  manner  wrongfully  collected,  must  be  pre- 
sented to  the  Commissioner  of  Internal  Revenue  within  two 
years  next  after  the  cause  of  action  accrued.      *       *       »    » 

The  material  regulations  prescribed  by  the  Secretary  of  the 
Treasury  applicable-  to  this  case  are  these  : 

"  Claims  for  the  refunding  of  taxes  erroneously  assessed  and 
collected  should  be  presented  through  the  collectors  of  the  re- 
spective districts  upon  blank  form  No.  46.       *       *       * 

"  The  collector  should  keep  a  perfect  record,  in  a  book  fur- 
nished for  the  purpose,  of  all  claims  presented  to  the  Commis- 
sioner, and  must  certify  as  to  each  claim  whether  it  has  been 
before  presented  or  not. 

"  Where  the  case  of  an  appeal  involves  an  amount  exceed- 
ing two  hundred  and  fifty  dollars,  and  before  it  is  finally  de- 
cided, the  Commissioner  of  Internal  Revenue  will  transmit 
the  case,  with  the  evidence  in  support  of  it,  to  the  Secretary 
of  the  Treasury  for  his  consideration  and  advisement." 

For  some  years  it  has  been  the  practice  of  the  oflicers  of  the 
Treasury  Department  to  regard  appeals  for  refunding  taxes 
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illegally  assessed  and  paid,  when  deposited  with  collectors, 
under  the  rules,  in  season  to  be  forwarded  to  Washington 
within  the  two  years'  limitation,  to  have  been  duly  presented 
to  the  Commissioner  according  to  law. 

On  the  10th  of  July,  1878,  the  Eeal  Estate  Savings  Bank  of 
Pittsburg,  Penn.,  paid  to  the  collector  of  internal  revenue  for 
the  proper  district  in  Pittsburg  certain  internal  taxes  which 
had  before  that  time  been  assessed,  and  on  the  9th  of  July, 
1880,  it  presented  to  the  same  collector  at  his  office  an  appeal 
to  the  Commissioner  of  Internal  Revenue,  made  out  on  the 
blank  form  prescribed  by  the  [Secietary,  to  refund  and  pay 
back  $972.69  which,  it  was  alleged,  had  been  illegally  assessed 
and  erroneously  paid.  This  appeal  was  delivered  to  the  col- 
lector in  time  to  have  reached  Washington  by  due  course  of 
mail  on  the  10th  of  July,  if  it  had  been  promptly  forwarded, 
but  it  was  retained  until  the  15th,  when  it  was  sent  to  the  Com- 
missioner, with  an  indorsement  by  the  collector  that  he  had 
investigated  the  facts  and  found  the  statements  of  the  claim- 
ant were  in  all  respects  true.  The  papers  reached  the  Com- 
missioner on  the  17th  of  July,  and  he,  on  the  13th  of  October 
following,  submitted  them  to  the  Secretary  of  the  Treasury, 
as  required  by  the  regulations,  for  his  consideration  and  advice. 
On  the  18th  of  October  the  Secretary  signified  to  the  Com- 
missioner his  approval  of  the  payment  of  the  claim,  and  on 
the  21st  the  Commissioner  certified  its  allowance.  On  the 
presentation  of  this  certificate  through  the  accounting  officers 
of  the  Treasury  Department  payment  was  refused.  The  cer- 
tificate has  never  been  revoked  by  either  the  Secretary  or  the 
Commissioner,  but  it  is  still  in  force,  so  far  as  the  action  of 
these  officers  is  concerned.  After  payment  was  refused  suit 
was  brought  on  the  certificate  in  the  Court  of  Claims,  where 
judgment  was  given  for  the  claimant.  From  this  judgment 
the  United  States  appealed. 

The  objections  made  here  to  the  recovery  are,  in  substance, 
(1)  that  the  Court  of  Claims  had  no  jurisdiction  of  the  suit, 
because  the  claim  sued  for  was  not  founded  on  any  law  of 


48  United  Sta-des  v.  Savings  Bank.      [Oct.  Term, 

Opinion  of  the  court. 

Congress,  or  upon  contract ;  and  (2)  that  the  appeal  to  the 
Commissioner  of  Internal  Revenue  was  not  taken  within  two 
years  after  the  cause  of  action  acci'ued,  and  that  consequently 
the  allowance  by  that  officer  was  without  any  authority  of  law. 

The  first  of  these  objections  is,  we  think,  disposed  of  by 
United  States  V.  Kaufman,  96  U.  S.,  567.  That  ease  arose 
under  section  3426  of  the  Eevised  Statutes,  which  is  as  fol- 
lows: 

"  The  Commissioner  of  Internal  Revenue  may,  from  time 
to  time,  make  regulations,  upon  proper  evidence  of  facts,  for 
the  allowance  of  such  of  the  stamps  issued  under  the  provis- 
ions of  this  chapter,  or  any  internal  revenue  act,  and  may  have 
been  spoiled,  *  *  •  *  and  such  allowance  shall  be  made 
either  by  giving  other  stamps  in  lieu  of  the  stamps  so  allowed 
for,  or  by  repaying  the  amount  or  value,  after  deducting 
therefrom,  in  case  of  repayment,  the  sum  of  five  per  cent.,  to 
the  owner  thereof.     *     *     *     *     " 

And  we  held  that  the  allowauce  of  a  claim  by  the  Commis- 
sioner under  this  section  was  equivalent  to  an  account  stated 
between  private  parties,  and  binding  on  the  United  States  uiitil 
in  some  appropriate  form  it  was  impeached  for  fraud  or  mis- 
take, and  that  if  not  paid  on  proper  application  through  the 
accounting  officers  of  the  Treasury  Department,  an  action 
might  be  maintained  on  it  in  the  Court  of  Claims ;  because 
such  an  allowance  raised  an  implied  promise  on  the  part  of 
the  United  States  to  pay  any  amount  that  might  actually  be 
due  the  claimant,  and  also  because  the  claim  for  the  payment 
of  such  an  allowance  would  be  founded  on  a  law  of  Congress 
within  the  meaning  of  that  term  as  used  in  defining  the  juris- 
diction of  the  court.  We  cannot  discover  any  material  ditfer- 
ence  between  the  powers  of  the  Commissioner  under  section 
3426  and  those  which  he  has  under  section  3220.  Under 
section  3426  he  is  to  "allow"  the  claim,  which  is  done  either 
by  giving  other  stamps  in  lieu  of  those  that  have  been  spoiled, 
&c.,  or  by  repaying  the  amount  or  value.  Under  section  3220 
he  is  to  "  refund  "  and  "  pay  back."    His  payments  of  money 
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in  both  cases  must  be  made  through  the  accounting  officers  of 
the  Treasury  Department,  as  he  is  not  himself  a  disbursing 
officer.  Whether  his  allowance  is  conclusive  on  the  other 
officers  through  whose  hands  it  must  necessarily  pass  before  it 
can  be  paid  by  the  treasurer,  we  did  not  then,  and  need  not 
now,  decide.  All  we  said  then,  and  all  we  say  now,  is,  that  if 
payment  is  not  made  by  reason  of  the  refusal  of  any  of  the 
officers  of  the  department  to  pass  or  pay  the  claim  after  it  has 
been  allowed  hy  the  Commissioner,  the  allowance  may  be 
used  as  the  basis  of  an  action  against  the  United  States  in  the 
Court  of  Claims,  where  it  will  be  prima-fade  evidence  of  the 
amount  that  is  due,  and  put  on  the  government  the  burden 
of  showing  fraud  or  mistake.  This  burden  is  not  overcome 
by  proving  that  some  other  officer  in  the  subsequent  progress 
of  the  claim  through  the  department  decHned  to  do  what  the 
law  or  treasury  regulations  required  of  him  before  payment 
could  be  obtained.  The  fact  of  fraud  or  mistake  must  be 
established  by  competent  evidence,  the  same  as  any  other  fact 
in  issue.  An  allowance  by  the  Commissioner  in  this  class  of 
cases  is  not  the  simple  passing  of  an  ordinary  claim  by  an 
ordinary  accounting  officer,  but  a  statement  of  accounts  by  one 
having  authority  for  that  purpose  under  an  act  of  Congress. 
Until  an  appeal  is  taken  to  the  Commissioner  no  suit  what- 
ever can  be  maintained  to  recover  back  taxes  illegally  assessed 
or  erroneously  paid.  If  on  the  appeal  the  claim  is  rejected, 
an  action  lies  against  the  collector,  (Revised  Statutes,  section 
3226,)  and  through  him,  on  establishing  the  error  or  illegality, 
a  recovery  can  be  had.  If  the  claim  is  allowed,  and  payment 
for  any  cause  refused,  suit  may  be  brought  directly  against 
the  government  in  the  Court  of  Claims.  This,  as  it  seems  to 
us,  is  the  logical  result  of  the  legislation  of  Congress  upon  the 
subject.  A  rejected  claim  maybe  prosecuted  against  the  col- 
lector, and  an  allowed  claim,  not  paid,  may  be  sued  for  in  the 
Court  of  Claims.  To  say  the  least,  the  decision  of  the  Com- 
missioner on  the  appeal  is  sufficient  to  determine  whether  one 
4  v4 
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form  of  remedy  shall  be  resorted  to  by  the  claimaDt,  or  the 
other. 

Upon  the  other  branch  of  the  case  we  are  entirely  satisfied 
with  the  conclusion  reached  by  the  court  below,  and  that  the 
lodging  of  the  appeal,  made  out  in  due  form  with  the  proper 
collector  of  internal  revenue  for  the  purpose  of  transmission 
to  the  Commissioner  in  the  usual  course  of  business,  under  the 
requirements  of  the  regulations  of  the  Secretary,  was  in  legal 
eft'ect  a  presentation  of  the  appeal  to  the  Commissioner.  The 
eftect  of  the  regulation  was  to  designate  the  office  of  the  col- 
lector of  internal  revenue  as  a  proper  place  for  the  presentation 
of  the  appeal.  The  whole  subject  is  so  fully  and  satisfac- 
torily considered  in  the  opinion  below  that  we  deem  it  unnec- 
essary to  do  more  than  refer  to  what  is  there  said. 

The  judgment  is  affirmed. 

Affirmed. 


The  United  States  v.  John  Barnett  and  Benjamin  F.  Cald- 
well. 

Appeal  from  the  Court  of  Claims. 

This  judgment  is  affirmed  on  the  authority  of  United  States 
V.  Kaufman,  96  U.  S.,  567,  from  which  it  Cannot  be  distin- 
guished in  principle. 


John  L.  Heald  t.  Harvey  W.  Rice. 

March  6,  1888. 

1.  If  it  appears  from  the  face  of  original  and  reissued  patents  tliat  extrin- 
sic evidence  is  not  needed  to  explain  terms  of  art,  nor  to  apply  the 
descriptions  to  the  subject-matter,  so  that  the  court  is  able  to  say  from 
mere  comparison  what  are  the  inventions  described  in  each,  then  the 
question  of  identity  is  one  of  pure  construction  by  the  court  and  not 
of  fact  for  a  jury. 
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2.  Tho  original  patent  No.  146,614,  dated  January  20,  1874,  issued  to  H. 

W.  Rice,  construed  to  be  for  a  retnrn-flue  boiler,  including  new  and 
nsefnl  improvements  in  steam  boilers,  in  which  the  mode  of  supplying 
straw  to  the  grate  is  merely  incidental;  and  his  reissued  patent  Ifo. 
6,422,  gi-anted  May  4,  1875,  construed  to  be  for  a  particular  mode  of 
using  sncli  boiler,  with  straw  as  a  fuel,  by  means  of  an  attachment  ta 
the  furnaee-door  for  tlie  purpos<! ;  and  hence  his  reissued  patent  is. 
void  as  being  for  a  dilferenc  invention  from  tliat  contained  in  the 
original — the  one  being  for  a  machine,  tiie  other  for  a  process, 

3.  And  the  reissued   patent  is  anticipated  by  patents  issued  to  David 

Morcy,  which  cover  a  combination  of  the  furnace  of  a  threshing  en- 
gine with  a  detachable  box  or  tube  provided  with  a  flaring  mouth  for 
the  purpose  of  feeding  with  straw ;  for  these  patents  cover  the  attach-^ 
ment  of  such  an  arnuigement  to  any  boiler,  and  the  mere  discovery 
by  another  party  that  it  works  better  on  one  kind  of  boiler  than  on 
anotlier  is  not  patentable. 

4.  Nor  is  the  mere  combination  bj'a  third  party  of  the  patent  of  one  maa- 

with  the  patent  of  another,  each  operating  separately  and  producing 
its  own  results,  patentable. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  California. 

George  Harding  and  John  H.  Boalt,  for  plaintiff  in  error. 

M.  A.  Wheaton,  for  defendant  in  error. 

Matthews,  J. — This  was  an  action  at  law  brought  by  Rice 
to  recover  damages  lor  an  alleged  infringement  of  reissued 
letters-patent  No.  6,422,  granted  May  4,  1875,  to  him  for  im-. 
provements  in  steam  boilers.  The  original  patent  was  No. 
146,614,  dated  January  20,  1874.  The  invention,  as  statedi 
in  the  complaint,  consisted,  among  other  things,  of  a  combi-. 
nation  of  a  straw-feeding  attachment  with  the  furnace-door  of 
a  return-flue  steam  boiler,  for  the  use  of  straw  alone  as  fuel,, 
in  generating  steam  ample  for  practically  operating  steam 
engines. 

The  case  was  tried  by  a  jury,  and  resulted  in  a  verdict  and 
judgment  for  the  plaintiff;  to  reverse  which  this  writ  of  error 
is  prosecuted. 

A  bill  of  exceptions  sets  out  the  exceptions  of  the  plaintiff: 
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in  error  to  the  rulings  of  the  court  below,  and  all  the  evidence. 
The  court  was  asked  at  the  close  of  the  plaintiif's  testimonj-, 
and  again  when  all  the  evidence  on  both  aides  had  been  intro- 
duced, to  instruct  the  Jury  to  return  a  verdict  for  the  defend- 
ant, the  refusal  to  do  which,  amongst  other  rulings,  is  assigned 
for  error ;  and  thus  the  whole  case  on  the  merits  is  brought 
here  for  review,  so  far  as  they  rest  Upon  questions  of  law. 

The  plaintiff  below  intl'oduced  in  evidence  his  original  and 
reissued  patent.  For  the  purpose  of  comparison,  which,  in 
view  of  the  questions  of  law  raised,  becomes  important  and 
necessary,  the  specifications  and  claims  are  exhibited  here  in 
parallel  columns,  using  one  copy  for  both  patents  when 
they  are  identical,  and  putting  all  the  language  that  is  in  the 
■  original  and  not  in  the  reissued  patent  in  the  left-hand  column 
in  italics,  and  putting  in  the  right-hand  column,  in  italics,  all 
■the  language  used  in  the  reissued  patent  that  is  not  in  the 
original : 

"  Specifications  forming  part  of  letters-patent  No.  146,614, 
.dated  January  20,  1874. 

Rdssue  No.  6,422,  dated  May 
4,  1876, 
application  filed 
November  3,  1873.  |  March  17>  1875. 

"  To  all  whom  it  may  concern: 

"  Be  it  known  that  I,  Harvey  Wood  Rice,  of  Haywood, 
Alameda  .county,. State  of  California,  have  invented  new  and 
useful  improvements  in  steam  boilers ;  and  I  do  hereby  de- 
clare the  foMowing  description  and  accompanj'ing  drawing 
are  Bulficient  to  enable  any  person  skilled  in  the  art  or  science 
to  which  it  most  jiearly  appertains  to  make  and  use  my  said 
.invention  without  further  invention  or  experiment. 
"  My  invention  '.relates  io 

the  combination  of  a  straw-feed- 
ing  device  loith  the  furnace-door 
of  that  class  of  boilers  which  are 
.knoion  as  return-flue  boilers,  by 
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certain  improvements  in  the  con- 


struction of  steam  boilers  where- 


by I  am  enabled  to  utilize  straw 


and  other  light  substances  for 


fuel,  so  that  a  complete  combus- 


tion of  the  smoke  is  attained,  and 


lohich  combination  lam  able  to 
provide  a  superior  arrangement 
for  utilizing  straw  as  a  fuel  for 
generating  steam. 

Many  attempts  have  heretofore 
been  made,  both  in  this  country 
and  in  Europe,  to  successfully 
utilize  straw  as  a  fuel  for  gen- 
erating steam  in  steam  boilers; 
but  these  attempts  have  always 
resulted  in  failures  or  partial 
failures. 

When  straio  is  fed  into  the 
furnace  of  an  ordinary  steam 
boiler,  it  burns  too  quickly  to  do 
much  good  in  heating  the  toater 
in  the  boiler,  until  a  sufficient 
quantity  of  cinders  accumulates 
upon  the  grate-bars  to  impede  the 
draft;  and  unless  the  cinders  are 
frequently  removed  from  between 
the  grate-bars,  they  soon  accumu- 
late to  such  an  extent  as  to  choke 
the  draft  entirely  and  prevent 
combustion. 

Many  devices  have  been  tried 
and  patented  for  overcoming  these 
troubles;  but,  as  far  as  I  am 
aware,  none  of  them  have  suc- 
ceeded in  remedying  the  difficul- 
ties sufficiently  to  make  the  straw- 
burning  engine  a  practical  suc- 
cess. 

My  experiments,  however,  have 
developed  the  fact  that,  by  attach- 
ing a  tube  or  box-door  to  the-. 
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the  danger  from  fire  in  the  har- 


vest fields,  lohere  those  boilers 


are  more  especially  useful,   is 


entirely  obviated;  and 


furnaces  of  that  class  of  boilers 
known  as  returnflue  boilers,  in 
lohich  the  chimney  or  stack  is 
constructed  directly  above    the 

furnace,  and  the  heat  and  pro- 
ducts of  combustion  from  the 

furnace  are  carried  along  under 
the  boiler,  and  then  returned 
back  to  the  stack  through  flues 
or  tubes  leading  through  the 
length  of  the  boiler,  the  combus- 

.Uon  will  be  so  complete  that  no 
sparks  and  but  very  little  smoke 
ivill  escape  from  the  chimney, 
and   the  straw  loill  be  burned 

freely,  giving  out  a  high  degree 
ofheut  without  danger  of  choking 
the  grate-bars. 

My  invention  also  relates 


to  a  novel  method  of  securing  the  tubes  and  tube-sheet  with- 
in the  shell  of  the  boiler,  so  that  they  can  be  at  any  time  easily 
removed  for  the  purpose  of  cleaning  or  repairing,  and  at  a 
much  leas  expense  than  is  ordinarily  entailed  for  such  work. 

"  Referring  to  the  accompanying  drawings  for  a  more  com- 
plete explanation  of  my  invention.  Figure  1  is  a  perspective 
view 


exposing  the  tube-sheet  of  one 
end  of  the  boiler.  Fig.  2  is  a 
longitudinal  section.  Fig.  3  is 
an  end  view  loith  rear  head  re- 
moved. Fig.  4  shows  the  tube  and 
tube-sheet  rem  oved.  Fig.  5  is  an 
enlarged  vieiv  showing  the  rear 
■tube-sheet,  flange  and  ring. 


of  my  boiler  from  the  rear  end. 
Fig.  2  is  a  sectional  elevation. 
Fig.  3  is  a  rear  end  view  ivith 
cap  removed.  Fig.  4  is  a  vieio 
of  tubes  and  sheet.  Fig.  5  is 
an  enlarged  vieio,  showing  the 
manner  of  securing  the  tube- 
sheet  in  the  shell. 


"  A  is  the  shell  of  my  boiler,  which  is  more  especially  in- 
tended to  be  used   for  that  class  of  engines  employed  in 
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threshing  and  other  field  work  where  there  is  straw  or  other 
light  material  enough  for  fuel,  but  which  has  never  been 
satisfactorily  burned  without  an  artificial  draft  or  blast,  and 
which  has  always  been  dangerous  by  reason  of  the  sparks 
thrown  out  on  account  of  incomplete  combustion. 

"In  order  to  remedy  these  faults,  and  perfectly  consume  all 
the  smoke  and  sparks,  I  perforate  my  tube-sheet  B  B,  so  as  to 
admit  one  large 

tube,  I  furnace, 

C,  near  the  bottom,  which  receives  the  fuel  upon  the  grate,  D, 
and  acts  at  the  same  time  as  a  tube  and  fire-box. 

To  the  door  of  the  furnace,  C,  I 
attach  a  straw-feeding  tube,  E, 
through  which  the  straw  or  other 
light  fuel  is  fed  to  the  furnaces. 
This  tuhe  can  be  constructed 
in  the  manner  described  by  Da- 
vid Morey  in  his  patents  dated 
February  11,  1873,  and  May 
25,  1873,  for  straw-feeding  at- 
tachment for  furnaces,  or  in 
some  other  similar  manner  for 
feeding  the  straio  loithout  admit- 
ting a  draft  of  air. 
"Above  and  around  the  sides  of  the  large 

tube,  i  furnace, 

C,  I  place  small  or  locom^)tive  boiler  tubes,  e  e,  as  shown,  and 
these  serve  to  return  the  heat  and  the  products  of  combustion 
to  the  chimney,  F,  which  is  located  at  the  front  end  of  the 
boiler  and  communicates  with  the  chamber,  H,  formed  between 
the  flue-sheet  and  the  head  or  door,  G-.  A  similar  chamber,  H', 
is  formed  at  the  back  end  of  the  boiler,  into  which  the  products 
of  combustion  pass  from  the  large 

tube,  I  furnace, 

C,  before  entering  the  return-flues,  e. 
"  Bj  this  construction  the  light  fuel  is  thoroughly  ignited  in 


Any  suitable  feeder  may  be  em- 
ployed to  supply  straw  to  the 
grate,  but  I  have  found  the  de- 
vice patented  by  D.  Morey,  June 
20,  1873,  to  be  very  suitable. 
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its  passage  through  the  large  tube,  which  has  plenty  of  air 
admitted  for  the  purpose.  The  heat  and  flame  will  be  coucea- 
trated  in  returning  through  the  small  flues,  and  the  combustion 
will  be  so  complete  that  no  sparks  and  but  very  little  smoke 
will  escape  from  the  chimney,  and  this  latter  will  not  even 
need  a  bonnet. 

"  The  tube-sheets  B  B  are  made  with  a  flange,  j,  which  is 
turned  outward,  and  these  flanges  are  pierced  so  as  to  admit 
screw-bolts  or  rivets,  g,  as  may  be  preferred.  These  bolts  secure 
the  tube-sheets  in  their  places  perfectly  steam  and  water  tight, 
"  Whenever,  by  reason  of  long  use,  there  is  a  collection  of 
scale  or  sediment,  or  if  the  tubes  or  the  interior  of  the  boiler 
need  repairing,  the  screw-bolts  can  be  removed,  or  if  rivets 
are  used  they  can  be  cut  ott";  when  the  two  tube-sheets,  with  the 
tubes,  can  be  removed  from  the  shell  in  a  body,  and  repairs  or 
cleaning  can  be  easily  effected  with  much  less  time  and  trouble 
than  when  the  boilers  are  made  in  the  ordinary  manner. 

"  The  flange  on  the  rear  tube-sheet  is  turned  so  much  smaller 
than  the  interior  of  the  shell  that  an  iron  ring,  n,  can  be  intro- 
duced between  it  and  the  shell,  the  bolt  passing  through  it. 

"When  it  is  necessary  to  remove  the  tubes  and  sheets,  this 
ring  can  be  taken  out  after'removing  the  nuts  and  rivets,  and 
this  leaves  the  rear  tube-sheet  small  enough  to  pass  anj'  rivets 
or  obstructions  freely  when  taking  it  out. 

"  By  this  construction  I  am  enabled  to  ma,ke  a  boiler  and 
furnace  in  which  straw  can  be  used  as  a  fuel  with  perfect 
safety,  and  in  which  repairs  can  be  easily  effected. 

"Having  thus  described  my  invention,  what  I  claim  and 
desire  to  secure  by  letters-patent  is: 

1.  The  boiler  A,  having  the 
fwmaee  C,graieD,return-fiues 
or  tubes  e  e,  and  stack  or  chim- 
ney B,  arranged  as  descrihed^ 
in  combination  tvith  the  straio- 
feeding  furnace-door  attachment, 
svhstantially  as  and  for  the  pur- 
pose described. 
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"  2.  In  a  horizontal  steam  boiler  the 

large  tube  |  furnace 

C,  formed  with  a  grate  D,  to  serve  as  a  fireplace,  in  combina- 
tion with  small  return-flues,  ee,  when  the  tubes  and  tube-sheets 
are  secured  by  flanges  i  and  bolts  g,  so  as  to  be  removable  from 
the  shell  in  a  bodj',  substantially  as  and  for  the  purpose  de- 
scribed." 

It  is  admitted  that  there  had  been  no  infringement  by  the 
defendant  of  the  second  claim  of  the  reissued  patent,  which 
included  that  feature  of  the  improvement  described,  which  con- 
sisted in  the  peculiar  construction  by  which  the  tubes  and 
tube-sheets  were  secured  by  flanges  and  bolts,  so  as  to  be  re- 
movable from  the  shell  in  a  body.  This  claim,  therefore,  is 
excluded  from  further  consideration  in  the  case. 

The  patents  of  David  Morey  for  a  straw-feeding  attachment, 
referred  to  in  the  specifications  in  the  Rice  original  and  reissued 
patent,  consisted  of  an  original  patent,  No.  135,659,  dated  Feb- 
ruary 11,  1873,  reissued  as  reissue  No.  6,420,  dated  May  4, 
1875,  and  original  patent  No.  139,075,  dated  May  20, 1875. 

The  specifications  of  the  latter  describe  the  invention  as  re- 
lating to  "an  improved  furnace-door  attachment,  which  is 
especially  intended  for  facilitating  the  use  of  straw  as  a  fuel, 
especially  applicable  to  the  removable  furnaces  of  threshing- 
machine  engines ;  and  it  consists  in  attaching  to  the  opening 
of  the  furnace,  intended  for  the,  door,  a  tube  or  funnel,  having 
arranged  within  it  a  diagonal  swinging  valve  with  its  lower 
end  turned  up  into  a  shoe,  whereby  the  straw  can  be  inserted 
into  the  furnace  and  no  sparks  allowed  to  fly  out,  nor  a  draft 
of  air  allowed  to  enter."  It  was  also  therein  declared  that  the 
straw  was  to  be  fed  through  the  tube  by  means  of  an  ordinary 
hay-fork.  When  the  straw  is  pushed  through  the  tube,  the 
valve  or  door  will  be  lifted  so  as  to  allow  the  straw  to  pass 
through,  when  it  will  immediately  drop  down  and  out  off  the 
draft  of  cold  air  which  would  otherwise  be  admitted  into  the 
furnace  to  the  detriment  of  the  fire.  The  claim  of  the  patent 
was  for  "the  removable  tube  or  funnel,  having  arranged  within 
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it  the  diagonal  valve  with  its  lower  edge  turned  up,  in  com- 
bination with  a  furnace,  as  set  forth." 

In  the  reissued  Morey  patent  a  revolving  partition  in  the  box 
or  attachment  is  substituted  for  the  diagonal  swinging  valve, 
suspended  upon  and  revolving  upon  journals,  and  kept  in  po- 
sition by  means  of  springs.  The  office  of  the  partition  is  to 
keep  the  box  or  tube  closed  and  prevent  the  entrance  of  air 
after  the  straw  has  been  pushed  through  the  tube;  though  the 
specification  adds  that  "it  is  evident  that  by  leaving  the  tube 
or  box  filled,  so  as  to  choke  the  opening  through  it,  the  par- 
tition or  door  can  be  dispensed  with."  The  straw  is  intro- 
duced into  the  furnace  through  the  hopper  of  the  box  by 
means  of  an  ordinary  hay-fork.  The  fork-load  of  straw  is 
placed  against  the  lower  end  of  the  partition  and  pushed 
through  the  box,  the  pressure  turning  the  partition  to  a  hori- 
zontal position  to  'admit  the  hay  or  straw.  As  soon  as  the 
fork  is  unloaded  and  withdrawn,  the  partition  is  closed  auto- 
matically by  the  springs,  thus  making  a  half  revolution  each 
time  a  fork-load  of  straw  is  introduced,  and  immediatel}'  clos- 
ing again,  so  as  to  shut  oft"  the  draft.  The  claim  of  the  reis- 
sued patent  embraced,  first,  "in  combination  with  the  furnace 
of  a  threshing  machine,  the  detachable  box  or  tube,  provided 
with  a  flaring  mouth,  the  base  of  the  tube  projecting  from  the 
furnace  at  or  nearly  at  a  right  angle  to  the  front  of  the  furnace, 
substantially  as  and  for  the  purpose  set  forth ; "  and  second, 
"  in  combination  with  the  furnace  of  a  threshing  engine,  the 
box  or  tube,  provided  with  a  flaring  month,  and  having  the 
partition  or  door,  substantially  as  and  for  the  purpose  set 
forth." 

The  following  is  a  statement  in  the  language  of  counsel  for 
the  defendant  in  error  of  what  he  claims  to  be  the  proof,  on 
the  trial  of  the  cause,  as  contained  in  the  bill  of  exceptions, 
showing  the  state  of  the  art  and  the  history  of  the  inventions 
attributed  to  Morey  and  Kice  respectively : 

"  For  many  years  before  the  invention,  threshing  machines 
had  been  driven  by  steam  as  a  motive  power.     In  generating 
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steam,  portable  iire-box  boilers  had  been  used.  Such  fire-box 
boilers  were  about  like  the  ordinary  locomotive  boilers  in  com- 
mon use.  The}'  had  a  tire-box  furnace  and  a  number  of  tubes 
or  flues  passing  from  one  end  to  the  other  through  the  water 
in  the  boiler.  The  tire  and  products  of  combustion  passed 
from  front  to  rear  through  such  tubes  or  flues,  and  thence  out 
through  a  smoke-stack  placed  at  the  end  of  the  boiler  farthest 
from  the  furnace. 

"  Wood  or  coal  was  used  for  fuel  with  such  tire-box  boilers. 
During  all  this  time  it  had  been  a  great  desideratum  to  sub- 
stitute straw  as  fuel  in  place  of  wood  and  coal.  In  California, 
in  most  grain  districts,  wood  and  coal  were  very  expensive, 
and  were  inconvenient  on  account  of  having  to  be  transported 
to  the  harvest  fields,  and  from  place  to  place  in  the  fields  as 
the  threshing  machine  was  moved  from  one  spot  to  another, 
as  one  section  of  the  field  was  threshed  and  another  about  to 
be  commenced.  The  transportation  of  the  wood  and  coal  for 
fuel  required  teams  and  men  at  a  time  when  all  were  needed 
in  the  harvest  fields  for  other  purposes.  At  the  same  time, 
where  the  threshing  was  done,  there  was  always  an  accumula- 
tion of  straw  which  was  of  no  value,  and  which  the  farmers 
were  glad  to  burn  to  get  it  out  of  the  way. 

"  With  the  portable  engines  and  boilers  then  in  use,  straw 
could  not  be  successfully  used  as  fuel.  Steam  could  be  raised 
with  it  while  the  engine  was  not  working,  but  when  the  engine 
was  put  to  work  the  steam  would  run  down.  In  1872,  David 
Morey  attempted  to  accomplish  the  desired  object  by  attach- 
ins  straw-feeding:  attachments  to  the  fire-box  boilers  then  in 
use  with  wood  or  coal  for  fuel.  He  experimented  with  one  in 
Watson  ville,  and  believed  from  that  experiment  that  his  efforts 
were  successful.  He  took  out  two  patents  early  in  1873  for 
his  inventions.  *  *  *  He  made  his  experiment  in 
Watsonville  in  1872,  after  the  threshing  season  was  over  for 
that  jear. 

"He  was  anxious  to  introduce,  his  supposed  invention,  and 
desired  to  exhibit  it  to  the  large  dealers  in  agricultural  imple- 
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ments  in  San  Francisco.  He  accordingly  went  to  San  Fran- 
cisco and  looked  for  a  place  to  try  his  invention  at  which  it 
would  be  convenient  for  the  merchants  to  attend.  Rice  had 
a  machine  shop  at  Hayward's,  and  also  had  threshing  engines 
which  he  had  for  many  years  used  in  the  harvest  fields  during 
the  threshing  season.  He  had  at  his  place  two  portable  engines 
with  return-Hue  boilers  and  one  with  a  fire-box  boiler;  one  of 
the  engines  with  return-flue  boilers  was  used  for  running  the 
machinery  in  his  shop,  when  not  in  the  field  during  the  thresh- 
ing season. 

"  Morey  went  to  Rice  and  requested  the  privilege  of  attach- 
ing his  straw-feeder  to  one  of  Rice's  boilers  and  exhibiting  its 
operation.  Rice  readily  consented  and  assisted  in  making  the 
attachment  and  test.  Morey  wished  to  attach  the  straw-feeder 
to  Rice's  fire-box  boiler,  but  Rice  insisted  on  attaching  it  to  the 
return-flue  boiler.  It  was  attached  to  the  return-flue  boiler;  a 
test  of  it  was  made,  and  an  exhibition  given  by  getting  up  steam 
and  running  the  machinery  in  the  shop  with  it.  The  test  and 
exhibition  gave  satisfactory  results  as  far  as  they  went,  as 
Morey's  experiment  had  previously  done  when  made  with  the 
same  straw-feeder  attached  to  fire-box  boiler  in  Watsonviile. 
No  one  leai-ned  from  the  test  and  exhibition  at  Hayward's  lohether 
there  was  any  advantage  in  substituting  the  return-flue  boiler  for  the 
fire-box  boiler  or  not.  Rice  loas  the  only  man  that  thought  the 
return-flue  boiler  was  the  better  for  the  purpose. 

"Morey  then  licene«d  the  firm  of  Tread  well  &  Co.  to  make 
and  sell  his  invention.  The  exhibitions  of  Morey  had  created 
a  belief  that  straw  could  be  used  for  fuel  in  generating  steam 
for  running  threshing  machines,  and  that  very  season  (1873) 
many  of  the  heaviest  firms  in  San  Francisco,  and  Morey  hira- 
seif,  used  and  exercised  their  means  and  abilities  to  make 
the  invention  practically  successful.  Hawley  &  Co.  tried  it; 
Baker  &  Hamilton  tried  it;  Treadwell  &  Co.  tried  it,  and  Morey 
tried  it.  Some  of  the  partners  or  engineers  of  each  of  the  said  firms 
had  loitnessed  the  exhibition  with  the  return-flue  boiler  at  Hayward^s. 
Yet  each  of  said  firms  and  Morey  himself  made  all  their  sub- 
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sequent  tests  in  the  season  of  1873  with  fire-box  boilers,  and  they  all 
failed.  They  all  gave  up  the  invention  after  testing  it  that 
season,  and  believed  that  their  tests  and  experiments  had  proved 
that  straw  could  not  be  successfully  used  for  fuel  in  generating 
steam  for  running  threshing  machines.  Not  ove  of  them  thought 
for  a  moment  that  anything  could  be  gained  by  substituting  the  re- 
turn-flue boiler  for  the  fire-box  boiler.  All  of  them  worked  and 
experimented  with  the  fire-box  boiler,  and  when  they  found  it 
impossible  to  make  that  do  the  work  with  the  straw-feeding 
attachment,  they  believed  that  they  had  exhausted  the  subject  by  prov- 
ing that  it  loas  impossible  to  utilize  straw  for  fuel,  as  desired,  by  any 
possible  means.  Yet  they  had  all  seen  or  thoroughly  under- 
stood all  that  was  shown  or  proved  by  the  test  and  exhibition 
with  the  return-flue  boiler  at  Hayward's  in  the  previous  month 
of  March. 

"Rice  alone  believed  in  the  advantages  of  a  return-flue 
boiler  combined  with  the  straw-feeding  attachment,  liice 
alone  went  into,  the  harvest  fields  with  the  return-flue  boiler 
and  straw-feeding  attachment,  and  it  proved  entirely  success- 
ful. Rice  did  not  know  at  the  time  what  the  other  parties 
were  doing,  neither  were  they  informed  of  what  Rice  was  do- 
ing. Rice's  operations  in  the  threshing  season  of  1873  were 
in  difl'erent  sections  of  the  country  from  where  the  other  par- 
ties were  experimenting.  While  all  the  other  parties  were  by 
their  experiments  with  fire-box  boilers  proving  that  straw  could 
not  be  utilized  for  fuel  as  desired,  Rice  alone  proved  that  it  could 
be  so  utilized,  by  substituting  the  return-flue  boiler  for  the  fire-box 
boiler.  Rice  was  the  first  and  only  one  that  suggested  the 
combination  of  the  return-flue  boiler  with  the  straw-feeding 
attachment,  and  he  was  the  only  one  that  tested  and  proved 
its  advantages,  and,  except  for  this  individual  and  independ- 
ent idea  and  action  of  Rice,  there  is  no  reason  for  supposing 
that  the  great  advantages  of  using  straw  for  fuel  in  the  har- 
vest fields  would  have  been  enjoyed  to-day." 

It  further  appears  from  the  testimony  of  Rice  that  he  con- 
sidered the  main  principle  of  his  invention  to  be  combining 
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the  arrangement  patented  by  Morey  with  the  return-flue  boiler. 
He  supposed  at  first  that  his  invention  covered  the  boiler  itself, 
though  he  found  afterwards  that  it  was  not  new,  but  was,  on  the 
contrary,  well  known  as  the  Gornish  boiler.  The  main  diffi- 
culty he  claimed  to  overcome  b}'  his  invention  was  in  prevent- 
ing air  from  being  admitted  when  the  straw  was  fed  into  the 
furnace.  He  says,  "  I  took  his  [Morey's]  tube  and  attached  it 
to  this  boiler  [the  return-flue  boiler],  and  it  was  a  success."  The 
act  of  invention  he  specified  to  consist  in  "  combining  the  two 
together." 

The  contention  on  the  part  of  the  defendant  in  error  is  set 
forth  in  the  language  of  his  counsel  in  argument  as  follows: 

"Applying  the  rules  of  law  to  the  Morey  and  Rice  patents, 
and  (admitting  Morey's  patents  to  be  valid)  the  following  are 
the  extent  and  limits  of  their  respective  inventions,  viz. :  Morey 
discovered  that  by  attaching  a  straw-feeding  tube  with  a  door 
in  it  to  prevent  a  draft  of  air  through  it,  to  portable  locomotive 
or  fire-box  steam  boilers,  straw  could  be  used  with  them  for 
fuel  more  effectively  than  it  could  be  without  such  tube.  The 
combination  of  a  straw-feeding  tube  which  would  prevent  a 
draft  of  air  through  it,  with  portable  steam  boilers,  was  Morey's 
invention.  The  discovery  that  a  draft  of  air  must  not  be  ad- 
mitted between  the  top  of  the  fire  and  the  bottom  of  the  boiler 
was  his  discovery.  All  of  Morey's  discoveries  and  inventions, 
however,  were  insufficient  to  make  portable  steam  boilers  ade- 
quate to  the  one  great  task  which  it  was  so  desirable  for  them 
to  perform,  viz.,  that  of  running  threshing  machines  with  only 
straw  for  use  as  fuel. 

"Rice  began  his  discoveries  and  invention  where  Morey 
left  oft".  Morey's  patents  were  both  issued  before  Rice  had 
given' the  subject  a  thought.  Rice  discovered  that  by  tearing 
out  the  inside  of  the  boiler,  which  he  found  in  Morey's  com- 
bination, and  by  adding  to  the  combination  (but  inside  of 
the  boiler)  the  large  tube  C,  to  serve  as  a  furnace  and  the  re- 
turn flues,  that  he  obtained  a  combined  machine  which  was  a 
very  great  improvement  over  Morey's.     Rice's  combination 
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may  have  and  probably  did  include  Morey's  combination,  but 
it  included  more,  viz.,  the  large  tube  or  furnace  C  and  the 
return-flues  e  e. 

"  In  this  case  Morey's  patents  were  for  combining  straw- 
feeders  with  portable  steam  boilers  generally.  Rice  discovered 
that  by  substituting  one  particular  kind  of  portable  steam 
boiler,  which  no  one  else  had  used,  for  the  steam  boilers  which 
had  been  used,  that  he  had  a  better  combination  than  was 
ever  before  made,  a  combination  which  did  better  work  than 
any  others,  and  had  within  it  a  new  and  better  mode  of  op- 
eration than  any  others.  It  burned  all  of  the  straw  put  in  it, 
while  the  others  would  not.  It  did  not  choke  up  with  partly 
burned  straw  and  cinders,  while  the  others  would.  It  caused 
the  heat  and  flame  of  the  tire  to  pass  twice  through  the  length 
of  the  boiler,  while  in  the  others  the  heat  and  flame  passed 
but  once  through  the  length  of  the  boiler. 

******* 

"  It  is  to  be  noticed  that  the  Morey  patents  describe  and 
claim  only  the  combination  of  the  straw-feeding  device  with 
the  furnace  of  a  boiler.  His  patents  stop  at  the  furnace-  door. 
They  do  not  go  into  the  boiler  beyond  the  furnace. 

"  Rice's  patent,  on  the  other  hand,  beffins  at  the  furnace-door, 
where  Morey's  stop,  and  goes  beyond  into  the  boiler,  adding 
new  elements." 

The  bill  of  exceptions  contains  fourteen  exceptions  to  as 
many  rulings  of  the  court  during  the  trial,  but  in  argument  all 
the  points  raised  by  them  were  reduced  and  classified  by  coun- 
sel for  plaintiff  in  error  under  three  heads,  as  follows: 

1.  That  the  reissued  letters-patent  to  Rice,  on  which  the  ac- 
tion was  founded,  were  for  an  invention  different  from  that 
described  in  the  original,  and  were  therefore  void. 

2.  That  the  invention  described  and  claimed  in  the  first 
claim  of  the  plaintiff's  reissued  patent,  which  alone  was  ma- 
terial to  the  controversy,-  was  anticipated  and  covered  by  the 
letters-patent  granted  to  Morey. 
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3.  That  if,  after  the  Morey  patents'were  issued,  there  was 
any  invention  in  the  combination  claimed  in  the  Eice  reissued 
patent,  then  in  fact  it  is  to  be  attributed  to  Morey  himself,  and 
not  to  Rice. 

I.  The  first  question  for  our  determination  is  that  raised  as 
to  the  identity  of  the  invention  intended  to  bo  described  in  the 
original  and  reissued  patents  to  Rice,  upon  the  answer  to  which 
the  validity  of  the  latter,  so  far  as  this  suit  is  concerned,  de- 
pends. 

In  cases  of  reissues  of  patents  inoperative  or  invalid  by  rea- 
son of  a  defective  or  insufficient  specification,  or  by  reason  of 
the  patentee  claiming  as  his  own  invention  or  discovery  more 
than  he  had  a  right  to  claim  as  new,  it  is  imperative  that  the 
new  patent,  when  issued,  shall  be  for  the  same  invention,  and 
that  no  new  matter  shall  be  introduced  into  the  specification, 
when,  as  in  the  present  case,  there  is  a  drawing,  with  reference 
to  which  the  invention  is  described.     (Rev.  Stat.,  sec.  4916.) 

The  principles  for  determining  the  validity  of  reissued  pat- 
ents have  been  discussed  and  formulated  so  repeatedly  and 
so  recently  in  this  court  that  it  is  necessary  at  present  only  to 
refer  to  the  cases  of  James  v.  Campbell  and  Miller  &  Co.  v. 
Bridgeport  Brass  Company,  decided  at  the  present  term,  Burr 
V.  Duryee,  1  Wall.,  531,  and  Powder  Co.  v.  Powder  Works, 
98  U.  S.,  139. 

In  the  present  case  the  question  of  the  identity  of  the  inven- 
tion in  the  original  and  reissued  patents  is  to  be  determined 
from  their  face  by  mere  comparison,  notwithstanding  what 
was  said  in  Batten  v.  Taggart,  17  How.,  74-85,  and  consist- 
ently with  Bischofl:'  v.  Wethered,  9  Wall.,  812,  according  to 
the  rule  laid  down  in  Seymour  v.  Osborne,  11  Wall.,  545,  and 
Powder  Co.  v.  Powder  Works,  98  U.  S.,  134.  That  is,  if  it 
appears  from  the  face  of  the  instruments  that  extrinsic  evidence 
is  not  needed  to  explain  terms  of  art,  or  to  apply  the  descrip- 
tions to  the  subject-matter,  so  that  the  court  is  able  from  mere 
comparison  to  say  what  are  the  inventions  desciibed  in  each, 
and  to  affirm  from  such  -mere  comparison  that  they  are  not 
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the  siime,  but  different,  then  the  question  of  identity  is  one  of 
pure  construction,  and  not  of  evidence,  and  consequently  is 
matter  of  lavv  for  the  court,  without  anj-  auxiliary  matter  of 
fact  to  be  passed  upon  by  a  jury,  if  the  action  be  at  law. 

The  question  arises  in  the  present  record  upon  an  exception 
of  the  defendant  below  to  the  refusal  of  the  court,  after  the 
plaiiititf  had  read  in  evidence  the  original  patent,  to  sustain  an 
objection  to  the  introduction  in  evidence  of  the  reissued  letters- 
patent,  on  the  ground  that  they  were  void  for  want  of  identity 
in  the  invention ;  and  also  upon  the  refusal  of  the  court  to 
instruct  the  jury,  both  after  the  close  of  the  plaintiff's  case 
and  after  all  the  evidence  was  in,  to  return  a  verdict  for  the 
defendant. 

Looking,  therefore,  to  the  original  patent,  nothing  can  be 
more  clear  than  that  the  supposed  invention  described  in  it  is 
nothing  more  or  less  than  the  return-ilue  boiler  itself.  The 
patent  is  for  a  new  and  useful  improvement  in  steam  boilers. 
The  specification  begins  by  declaring  that  the  invention  relates 
to  certain  improvements  in  the  construction  of  steam  boilers, 
whereby  the  inventor  says :  "  I  am  enabled  to  utilize  straw  and 
other  light  substances  for  fuel,  so  that  a  complete  combustion 
of  the  smoke  is  attained,  and  the  danger  from  fire  in  harvest 
fields,  where  these  boilers  are  more  especially  useful,  is  entirely 
obviated."  It  also  relates,  as  is  said,  to  a  novel  method  of 
securing  the  tubes  and  tube-sheets  within  the  shell  of  the 
boiler.  Reference  is  then  made  to  the  accompanying  drawings 
for  a  more  complete  explanation  of  the  invention.  He,  refers 
to  the  shell  of  the  boiler,  which  he  saj-s  is  more  especially  in- 
tended to  be  used  for  that  class  of  engines  employed  in  thresh- 
ing and  other  field  work  where  there  is  straw  or  other  light 
material  enough  for  fuel,  but  which  has  never  been  satisfac- 
torily burned  without  an  artificial  draft  or  blast,  and  which  has 
always  been  dangerous  by  reason  of  the  sparks  thrown  out  on 
account  of  incomplete  combustion.  It  was  "in  order  to  rem- 
edy these  faults  and  perfectly  consume  all  the  smoke  and 
sparks,"  he  continues,  that  "I  perforate  my  tube-sheets- so  as 
5  v4 
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to  admit  one  large  tube  near  the  bottom,  which  receives  the 
fuel  upon  a  grate  and  acts  at  the  same  time  as  a  tube  and  fire- 
box." Then  occurs  this  sentence :  "Any  suitable  feeder  ma,}' 
be  employed  to  supply  straw  to  the  grate,  but  I  have  found 
the  device  patented  by  D.  Morey  June  20,  1873,  to  be  very 
suitable."  He  then  proceeds  with  the  description  of  the  tubes 
and  the  return  tubes  conducting  to  the  chimney  in  front,  and 
the  communicating  chamber  between  the  iiue-sheet  and  the 
boiler-head,  and  the  similar  chamber  at  the  back  end  of  the 
boiler  into  which  the  products  of  combustion  pass  from  the 
large  flues  before  entering  the  return-flues.  "By  this  con- 
struction," the  specification  continues,  "the  light  fuel  is  thor- 
oughly ignited  in  its  passage  through  the  large  tube,  which  has 
plenty  of  air  admitted  for  the  purpose.  The  heat  and  flame 
will  be  concentrated  in  returning  through  the  small  flues,  and 
the  combustion  will  be  so  complete  that  no  sparks  and  very 
little  smoke  will  escape  from  the  chimney,  and  this  little  will 
not  even  need  a  bonnet."  This  is  followed  by  a  description 
of  tiie  device  for  removing  the  tubes  and  tube-sheets  from  the 
shell  in  a  body  for  repair  or  cleaning,  which  is  not  material. 
The  inventor  then  adds:  "By  this  construction  I  am  enabled 
to  make  a  boiler  and  furnace  in  which  straw  can  be  used  as  a 
fuel  with  perfect  safety,  and  in  which  repairs  can  be  easily 
eft'ected,"  and  concludes:  "Having  thus  described  my  inven- 
tion, what  I  claim  and  desire  to  secure  by  letters-patent  is-: 
,In  a  horizontal  steam  boiler,  the  large  tube,  C,  formed  with  a 
grate,  1),  to  serve  as  a  flre-place,  in  combination  with  small 
return-flues,  ee,  when  the  tubes  and  tube-sheets  are  secured  by 
.flanges,,?,  and  .bQUs,_$',  so  as  to  be  removable  from  the  shell  in 
a  body,  substantially  as  and  for  the  purpose  set  forth." 

The  allusion  to  the  mode  of  supplying  straw  to  the  grate  is 
merely  casual  and  incidental.  Any  suitable  feeder  may  be 
employed,  it  is  said;  the  inventor  adds:  "but  I  have  found 
the  device  patented  by  D.  Morey,  June  20,  1873,  to  be  very 
suLtable."  Jn  what  respect  this  device  has  been  found  to  be 
very  auitable  is  not.mentiQn.ed,  nor  is  it  hinted  that  there  are 
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not  many  others  quite  as  good,  !No  attempt  is  made  to  ex- 
plain wiiat  is  needed  in  a  feeder  to  make  it  suitable,  nor  any 
hint  that  any  of  the  advantages  described  as  resulting  from  the 
operation  of  the  machine  depend  in  any  degree  upon  the  char- 
acter of  the  feeder.  For  aught  that  may  be  inferred  fropi 
what  is  said  concerning  it,  there  need  be  nothing  peculiar  in 
the  mode  of  supply,  except  what  is  rendered  necessary  by  the 
character  of  straw  as  a  fuel  in  lightness  and  bulk,  and  a  sup- 
posed convenience  on  that  account  of  suppocting  it  as  it  is 
pushed  into  the  furnace.  There  is  certainly  no  suggestion  that 
is  considered  important,  much  less  necessary,  in  supplying  this 
fuel,  to  do  it  in  such  manner  and  by  means  of  such  device 
as  will  prevent  the  introduction  of  a  draft  of  cold  air  between 
the  top  of  the  fuel  and  the  bottom  of  the  boiler  while  in  the  act 
6f  replenishing  the  supply.  Neither  the  mode  of  feeding  the 
fuel  nor  any  device  for  doing  it  is  made  any  part  of  the  de- 
scribed invention ;  nor  is  either  referred  to  in  any  way  as 
performing  any  useful  or  essential  function  in  the  operation  of 
the  machine  described.  Every  desired  advantage  which  it  is 
expected  to  accornplisb  is  referred  expressly  to  the  boiler  itself 
and  its  structure  and  internal  arrangement.  As  is  well  said 
by  counsel  for  plaintiff  in  error  on  this  point :  "  "What  he  sought 
was  complete  combustion  of  the  straw  by  making  the  puoducts 
of  combustion  pass  through  the  boiler  twice  before  they  were 
allowed  to  escape  into  the  chimney,  and  the  office  of  the  feeder 
was  not  auxiliary  to  the  combustion,  but  preliminary  to  it.  It 
supplied  the  straw.  It  did  not  burn  it.  It  is  true  that  aMorey 
tube  is  shown  in  the  drawing  as  attached  to  the  front  of  his 
engine,  but  that  does  not  make  it  part  of  his  invention  any 
more  than  a  set  of  wheels  and  axles  would  have  become  part 
of  it  if  the  drawing  had  represented  his  boiler  as  mounted  on 
running  gear." 

If  we  turn  now  to  the  reissued  patent,  we  lind  that  the  pat- 
entee declares  that  "  my  invention  relates  to  the  combination 
of  a  straw-feeding  device,  with  the  furnace  door  of  the  class,  of 
boilers  which  are  known  as  return-iiue  boilers,  by  which  com- 
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binatiou  I  am  able  to  provide  a  superior  arrangement  for  util- 
izing straw  as  a  fuel  for  generating  steam."  He  then  refers  to 
the  failure  of  previous  attempts  to  utilize  straw  as  fuel  for  gen- 
erating steam,  and  gives  as  the  reason  that  "  when  straw  is  fed 
into  the  furnace  of  an  ordinary  steam  boiler  it  burns  too 
quickly  to  do  much  good  in  heating  the  water  in  the  boiler? 
until  a  sufficient  quantity  of  cinders  accumulates  upon  the 
grate-bars  to  impede  the  draft,  and  unless  the  cinders  are  fre- 
quently removed  from  between  the  grate-bars  they  soon  accu- 
mulate to  such  an  extent  as  to  choke  the  draft  entirely  and  pre- 
vent combustion."  He  then  adds  that  his  experiments  have 
developed  the  fact  that  by  attaching  a  tube  or  box  door  to  the 
furnaces  of  that  class  of  boilers  known  as  return-flue  boilers 
the  combustion  will  be  so  complete  that  no  sparks  and  but  very 
little  smoke  will  escape  from  the  chimney,  and  the  straw  will 
be  burned  freely,  giving  out  a  high  degree  of  heat  without  dan- 
ger of  choking  the  grate-bars. 

He  then  gives  a  description  with  reference  to  the  drawings, 
which  are  the  same  as  those  attached  to  the  original  specifica- 
tions. In  that  description,  diftering  in  that  respect  from  the 
former  one,  he  inserts:  "To  the  door  of  the  furnace,  C,  I  at- 
tach a  straw-feeding  tube,  E,  through  which  the  straw  or  other 
light  fuel  is  fed  to  the  furnaces;"  and  changes  the  sentence 
in  reference  to  the  character  of  the  straw-feeder,  so  as  to  read 
as  follows:  "  This  tube  can  be  constructed  in  the  manner  de- 
scribed by  David  Morey  in  his  patents  dated  February  11, 
1873,  and  May  25,  1873,  for  straw-feeding  attachment  for  fur- 
naces, or  in  some  other  suitable  manner,  for  feeding  the  siraio 
without  admitting  a  draft  of  air."  The  first  claim  of  the  reissued 
patent  reads  thus:  "The  boiler  A,  having  the  furnace  C, 
grate  D,  return-flues  or  tubes  e  e,  and  stack  or  chimney  B, 
arranged  as  described,  in  eombination  with  the  straio  feeding  fur- 
nace-door attachment,  substantially  as  and  for  the  purpose 
described." 

It  appears  then  from  the  mere  reading  of  the  two  specifica- 
tions that  the  invention  described  in  the  first  is  for  the  return- 
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flue  boiler;  while  that  described  in  the  second,  abandoning  the 
claim  for  the  boiler  itelf,  is  for  a  particular  mode  of  using  it. 
with  straw  as  a  fuel,  bj'  means  of  an  attachment  to  the  furnace- 
door  for  that  purpose.  It  might  well  be  that  Rice  was  entitled 
to  patents  for  both  separately,  or  to  one  for  both  inventions. 
But  it  is  too  plain  for  argument  that  they  are  perfectly  distinct. 
A  patent  consequently  originally  issued  for  one  cannot  lawfully 
be  surrendered  as  the  basis  for  a  reissue  for  the  other.  They 
are  as  essentially  diverse  as  a  patent  for  a  process  and  one  for 
a  compound,  as  in  the  case  of  Powder  Co.  v.  Powder  Works, 
98  U.  S.,  134,  where  the  reissued  patent  was  avoided,  al- 
though the  original  application  claimed  the  invention  both  of 
the  process  and  the  compound.  The  case  comes  directly  within 
the  principle  held  in  James  v.  Campbell,  supra,  that  a  patent 
for  a  machine  cannot  be  reissued  for  the  purpose  of  claiming 
the  process  of  operating  that  class  of  machines,  because  if  the 
claim  for  the  process  is  anything  more  than  for  the  use  of  the 
particular  machine  patented,  it  is  for  a  difterent  invention. 

II.  The  second  principal  objection  to  the  validity  of  the 
Rice  reissued  patent  is  that  it  is  anticipated  by  the  Morey 
patents.     We  are  of  opinion  that  it  also  is  well  taken. 

Morey's  reissued  patent  of  May  4,  1875,  covers  distinctly 
and  expressly  a  combination  of  the  furnace  of  a  threshing 
engine  with  a  detachable  box  or  tube  provided  with  a  flaring 
mouth,  the  base  of  the  tube  projecting  from  the  furnace  at  or 
nearly  at  a  right  angle  to  the  front  of  the  furnace,  the  office  of 
which  is  to  furnish  means  for  the  supply  of  straw  as  fuel  to  the 
furnace  in  such  manner  as  to  prevent  the  entrance  of  air 
after  the  straw  has  been  pushed  through  the  tube,  which  may 
be  effected,  either  by  means  of  a  movable  partition,  for  which 
a  separate  claim  is  made,  or  without  it,  by  merely  having  the 
tube  or  box  filled,  so  as  to  choke  the  opening  through  it,  with 
successive  supplies  of  straw. 

It  applies  to  every  description  of  threshing  engines  and 
boilers,  whether  fire-box  or  return-flue.  It  is  true  that  it 
does  not  specify  either  class,  but  it  embraces  both  by  its  Ian- 


70  HBAtD  V.  Rice.  [Oct.  Term, 

Opinion  of  the  court. 

guage,  aud  in  its  appMcation  to  both  it  operates  in  precisely 
the  same  manner  and  with  precisely  similar  effect.  If  there  is 
any  superiority  in  the  return-flue  boilers  used  with  this  attaich- 
rnent  as  a  straw-burner,  over  the  fire-box  boiler,  when  used  in 
the  same  way,  the  superiority  is  due  not  to  any  difference  in 
the  straw-feeding  attachment,  nor  in  the  mod«  of  its  opei'ar> 
tion,  nor  to  any  new  feature  of  the  combination,  but  merely  to 
the  superiority  of  the  return-flue  boiler  itself.  And  it  does 
not  militate  against  the  validity  of  Morey's  patent,  or  limit  the 
extent  and  effect  of  its  application,  to  concede  what  is  claimed, 
that  he  was  not  aware,  at  the  time  of  his  invention,  of  the 
superior  value  of  its  application  to  return-flue  boilers  over  fire- 
box boilers,  or  that  the  discovery  of  that  superiority  is  attribu- 
table to  Rice.  That  application  of  it  is  within  the  scope  and 
provision  of  Morey's  invention,  whether  it  had  been  tested  by 
his  experience  or  was  anticipated  by  his  foresight,  or  not.  If, 
at  the  date  of  Morey's  invention,  return-flue  boilers  had  not 
been  knowji,  bat  had  been  subsequently  invented,  his  patent, 
as  applied  to  them,  would  still  have  prevailed  against  any  new 
claimant ;  for  the  new  application  does  not  produce  any  new 
effect.  It  is  only  the  occasion  which  is  new ;  the  use  itself  is 
merely  analogous.  The  case  of  Hall's  patent,  1  Webst.  Pat. 
Cas.,  98,  where  the  flame  of  gas  was  used  instead  of  an  argand 
lamp  for  singeing  lace,  is  pressed  upon  us  as  authority  for  a 
difterent  conclusion  upon  this  point ;  but  the  decision  of  Lord 
Abinger  ifi  Losh  v.  Hague,  1  Webst.  Pat.  Cas.,  207,  and  his 
comments  upon  the  case  of  Hall's  patent,  show  that  it  has  no 
application  here. 

There  was  no  patentable  invention  in  Rice's  adaptation. 
The  return-flue  boiler,  it  is  admitted,  was  old.  The  Morey 
attachment  had  been  already  invented.  The  idea  and  princi- 
ple of  its  operation,  in  adapting  boilers  to  the  use  of  straw  as 
a  fuel,  was  the  essence  of  his  invention.  Rice,  it  is  confessed, 
discovered  nothing  more  than  that  for  such  purposes  a  return- 
flue  boiler  was  better  than  fire-box  boilers,  which  were  the 
onlv  kind  that  had  then  been  used. 
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"But  this,"  ill  the  language  of  Mr.  Justice  Nelson  in 
Hotclikiss  r.  Greenwood,  11  How.,  266,  '*oi'  itself,  cau  never 
be  the  subject  of  a  patent.  No  one  will  pretend  that  a 
machine  made,  in  whole  or  in  part,  of  materials  better  adapted 
to  the  purpose  for  which  it  is  used  than  the  materials  of  which 
the  old  one  is  constructed,  and  for  that  reason  better  and 
cheaper,  can  be  distinguished  ffom  the  old  one ;  or,  in  the 
sense  of  the  patent  law,  can  entitle  the  manufacturer  to  a 
patent.  The  difference  is  formal,  and  destitute  of  ingenuity  or 
invention.  It  may  afford  evidence  of  judgment  and  skill  in 
the  selection  and  adaptation  of  the  materials  in  the  manufac- 
ture of  the  instrument  for  the  purposes  intended,  but  nothing 
more."     Hicks  v.  Kelsey,  18  Wall.,  670,  affirms  this  case. 

The  same  principle  was  applied  in  the  case  of  Stow  v.  City 
of  Chicago,  decided  at  the  present  term. 

The  case  would  not  be  altered  if  we  suppose  that  at  the  date 
of  Morey's  patent  there  had  been  also  a  valid  patent  outstand- 
ing in  a  stranger  for  the  return-flue  boiler.  On  that  supposi- 
tion, could  it  for  a  moment  be  contended  that  Kice  could 
secure  for  himself  a  valid  patent  for  the  combination  as  an 
improvement  on  both?  What  invention  could  he  claim? 
He  uses  Morey's  device  precisely  as  Morey's  patent  contem- 
plated, and  the  Cornish  boiler  exactly  as  it  was  designed  it 
should  be  used ;  and  in  the  combination  each  operates  sepa- 
rately, producing  its  own  results.  There  was  no  inventive-re- 
source drawn  upon  to  bring  them  together.  Could  not  the 
owners  of  the  patents  for  the  straw-feeding  attachment  and  the 
return-flue  boiler  unite  their  machines  and  work  them  together, 
in  defiance  of  a  claim  for  the  combination  ?  To  ask  the  ques- 
tion is  to  answer  it.  Yet  the  case  supposed  doea  not  dift'er 
from  the  case  as  it  exists,  for  the  public  owned  the  right  to  the 
Cornish  boiler,  and  was  entitled  to  every  use  to  which  a  pat- 
entee owning  it  might  lawfully  apply  it. 

On  the  trial  of  the  cause  below  Morey's  patent  seems  to  have 
been  treated,  in  the  charge  of  the  court,  as  if  it  were  a  patent 
for  a  combination  of  a  straw-feeding  attachment  with  the  fur- 
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nace  of  boilers,  other  than  those  with  return  ilues,  and  that  Rice 
added  to  the  combination  the  new  element  of  the  return  iiues 
with  a  new  and  important  result.  But  this  view,  in  our  opin- 
ion, is  nt)t  justitied  by  the  true  construction  of  the  patents.  If 
More3''s  patent  is  for  a  combination,  it  is  a  combination  of  the 
straw-feeding  attachment  with  all  boilers  for  generating  steam, 
when  it  is  desired  to  use  straw  for  fuel,  and  therefore  includes 
the  very  combination  claimed  by  Rice.  And  if  it  is  for  the 
straw-feeding  attachment  as  an  independent  device,  but  to  be 
used  in  boilers  for  generating  steam  when  straw  is  to  be  used 
as  fuel,  then  the  application  of  it  to  the  return-flue  boilers,  al- 
though these  were  not  actually  known  to  the  inventor,  is 
merely  a  new  and  analogous  use  of  an  old  device,  operating 
in  the  very  manner  intended  by  its  inventor,  and  the  use  of 
which,  in  the  new  application,  involved  no  invention,  and 
could  not,  therefore,  be  the  subject  of  a  patent 

III.  In  fact,  it  is  very  apparent  from  the  testimony  on  the 
part  of  the  plaintiff  below^  that  the  actual  application  of  the 
Morey  straw-feeding  attachment  to  the  return-flue  boiler  at 
Rice's  establishment  was  a  demonstration  made  by  Morey 
himself  of  the  practical  operation  of  his  device ;  intended  to 
show,  what  he  had  already  proved  by  previous  trials  with  fire- 
box boilers  to  his  own  satisfaction,  that  he  had  invented  an 
arrangement  for  applying  the  principle  by  which  straw  could 
be  made  useful  as  a  fuel  for  steam  boilers,  that  principle  being 
to  prevent  the  introduction  of  a  draft  of  cold  air  while  feeding 
the  supply.  He  showed  this  to  Rice  by  the  trial  at  the  estab- 
lishment of  the  latter,  on  one  of  his  own  return-flue  boilers. 
Rice,  by  subsequent  experience,  or  previous  knowledge,  it 
matters  not  which,  perceived  the  advantages  of  the  return-flue 
boiler  over  the  fire-box  boiler  for  such  a  use.  That  was  his 
sole  discovery,  and  constitutes  the  basis  of  the  claim  for  his 
patent.  The  marvel  is  that  he  should  have  succeeded  in  per- 
suading Morey  that  he  had  given  all  its  value  to  the  invention 
of  the  former,  and  obtained  from  him  the  conveyance  of  his 


1881.]  Machine  Company  v.  Nixon.  73 

Syllabus. 

patent  for  a  consideration  dependent  upon  the  result  of  this 
litigation. 

The  court  below,  in  its  rulings  upon  objections  to  the  intro- 
duction of  the  reissued  patent  of  Rice,  in  its  refusals  to  charge 
the  jury  as  requested  by  the  defendant  below,  and  in  its  charge 
as  given,  took  views  of  the  validity  of  the  patent,  on  which 
the  case  of  the  defendant  in  error  rested,  opposed  to  those  ex- 
pressed in  this  opinion,  and  which  necessarily  resulted  in  the 
verdict  and  judgment  against  the  plaintiff  in  error.  For  these 
errors  the  judgment  is  reversed  and  a  new  trial  ordered,  and 

for  that  purpose  the  cause  is  remanded. 

Reversed. 


The  Union  Paper-Bag  Machine  Company,  "William  H.  Chat- 
field,  and  William  Woods  v.  Morris  H.  Nixon  and 
William  0.  Anderson  ;  Morris  H.  Nixon  and  William 
0.  Anderson  v.  The  Union  Paper-Bag  Machine  Company 
ET  AL.;  The  Union  Paper-Bag  Machine  Company,  William 
H.  Chatfield,  and  William  Woods  v.  Thomas  Nixon;  and 
Thomas  Nixon  v.  The  Union  Paper-Bag  Machine  Com- 
pany, William  H.  Chatfield,  and  William  Woods. 

Marcli  6, 1882. 

1.  A  pai-ty  who  pnrcliases  from  their  owner  two  paper-bag  machines  of 

tlie  Morgan  patent,  under  a  contract  by  which  the  vendor  agrees  to 
furnisli  as  many  of  tliat  kind  as  the  vendee  wislies,  for  a  stipnlated 
royalty,  and  who  accepts  a  machine  of  the  Kice  patent  sold  liim  by 
tlie  same  vendee  in  lieu  of  an  additional  one  of  the  Morgan  patent 
whicli  lie  liad  called  for,  and  continues  to  use  these  machines  after 
tlie  Kice  patent  liad  been  extended  and  liad  been  assigned  to  others, 
is  liable  to  that  assignee  only  for  tlie  royalty  which  he  had  agreed  to 
pay  to  Ills  vendee,  inasnuieh  as  his  vendee  had  the  right  to  sell  the 
use  of  the  machine  for  the  extended  term  also,  and  is  not  liable  for 
the  profits  derived  from  the  use  of  the  machine. 

2.  Inasmuch  as  such  purchaser  held  tlie  right  to  use  the  machines  in  ques- 

tion by  a  license  older  and  superior  to  the  assignment,  neither  the 
assignee  nor  licensees  claiming  under  the  assignee  can  recover  any 
damages  against  snch  purchaser,  but  can  only  recover  the  royalty 
which  he  had  agreed  to  pay. 
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Appeals  from  the  Circait  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 

George  Harding,  John  R.  Bennett,  and  Francis  T.  Chambers, 
for  the  Union  Paper-Bag  Machine  Co.  and  Chatfield  &  Woods, 

James  Moore  and  E.  W.  Eittredge,  for  the  Mxons  and  W.  0. 
Anderson. 

Watte,  C.  J. — On  the  28th  of  April,  1857,  a  patent  was 
granted  to  Charles  H.  Morgan  and  Benjamin  R.  Smith  for  an 
invention  by  Benjamin  F.Rice  of  a  "machine  for  making 
paper  bags."  This  will  hereafter  be  referred  to  as  the  Rice 
patent.  By  agreements  entered  into  on  the  11th  of  February 
and  12th  of  August,  1859,  the  owner  of  this  patent  executed 
to  Martin  Nixon,  Thomas  Nixon,  and  William  H.  Chatiield, 
partners  under  the  name  of  Nixon  &  Chatiield,  a  license  for 
the  exclusive  use  of  the  patented  machines  within  certain  ter- 
ritory, which  included  the  States  of  Ohio  and  Indiana.  Thomas 
Nixon,  one  of .  the  licensees,  is  one  of  the  parties  to  these 
appeals,  and  upon  the  dissolution  of  the  firm  of  Nixon  &  Chat- 
iield, in  the  year  1865,  his  interest  in  the  license  passed  to  and 
became  vested  in  Chatfield  &  Woods.  On  the  6th  of  March, 
1860,  a  reissue  of  this  patent  was  granted  to  Charles  H.  Mor- 
gan, Leonard  Whitney,  Jr.,  and  Thurston  Priest.  Some  time 
about  the  year  1863,  Francis  H.  Morgan,  a  brother  of  Morgan 
one  of  the  patentees,  became  the  owner  of  one  of  the  machines 
covered  by  this  patent,  with  an  unrestricted  license  for  its  use. 
Morgan,  the  patentee,  was  for  a  time  a  joint  owner  of  the  ma- 
chine with  his  brother,  but  he  afterwards  parted  with  his  in- 
terest and  Francis  H.  Morgan  became  the  sole  owner.  While 
there  is  no  testimony  in  the  case  showing  any  instrument  in 
writing  by  which  the  other  patentees  united  in  a  license  for 
the  use  of  this  machine,  we  are  entirely  satisfied  that  they 
gave  their  assent  to  what  was  done  by  Charles  H.  Morgan,  and 
are  in  no  condition  to  claim  adversely  to  the  license  which  he 
undertook  to  grant. 
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On  tbe  I7th  of  Mardi,  1863,  another  patent  was  issued  to 
Charles  H.  Morgan  for  an  improvement  in  paper-bag  machines. 
This  will  hereafter  be  refeiTed  to  as  the  Morgan  patent.  After- 
wards, Francis  H.  Morgan  became  the  owner  of  two  machines 
containing  the  improvements  embraced  in  this  patent,  with  an 
unrestricted  license  for  their  use.  On  the  26th  of  October, 
1865,  an  exclusive  license  for  the  use  in  Philadelphia  of  ma- 
chines embraced  in  both  patents  was  granted  to  Francis  H. 
Morgan,  but  there  is  no  testimony  showing  that  his  rights  in 
respect  to  the  machines  he  already  owned  were  contined  to 
that  territory,  and  there  is  no  doubt  but  that  he  owned  all  the 
machines  now  in  question  long  before  this  exclusive  license 
was  given. 

On  the  27th  of  JSTovember,  1865,  which  was  after  Thomas 
Nixon  had  retired  from  the  firm  of  Nixon  &  Chatfield,  and 
transferred  all  his  interest  in  the  exclusive  license  for  the  Rice 
patent  to  the  other  partners,  Francis  H.  Morgan  sold  and  con- 
veyed to  Thomas  Nixon  the  two  Morgan  machines  which  he 
owned,  and  agreed  to  furnish  on  demand  all  other  machines 
of  like  pattern  and  workmanship  which  NiXon  might  want. 
Nixon  oil  his  part  bound  himself  not  to  use  the  machines  be 
got  in  this  way  except  within  the  States  of  Ohio  and  Indiana, 
and  to  pay  the  owner  of  the  patent  a  royalty  of  three  cents  on 
every  thousand  bags  made.  He  also  agreed  not  to  use  any 
other  machines  in  the  manufacture  of  bags  than  such  as  he 
procured  under  this  contract. 

Afterwards,  on  the  2d  of  November,  1866,  Nixon  wanted 
another  machine,  and  called  on  Fi'ancis  H.  Morgan  to  furnish 
it  under  his  contract.  Morgan  having  none  of  the  Morgan 
machines  on  hand  at  the  time,  offered  his  Rice  machine 
in  the  place  of  the  one  called  for  by  the  contract.  This 
Nixon  agreed  to  accept  if  he  could  be  released  from  his  obli- 
gation not  to  use  any  other  than  Morgan  machines  within  his 
territory.  Morgan  thereupon  stipulated  accordingly,  and  Nix- 
on took  the  machine. 

All  these  things  were  done  by  Francis  H.  Morgan  with  the 
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full  knowledge  and  consent  of  Charles  H.  Morgan,  who  was 
then  the  sole  owner  of  his  own  patent  and  of  a  half  interest 
in- that  of  Rice.  An  attempt  was  made  to  show  the  contrary 
of  this,  but  the  testimony  leaves  no  doubt  in  our  minds  as  to 
the  fact. 

JSIixon  took  all  the  machines  he  got  from  Francis  H.  Mor- 
gan to  Richmond,  Indiana,  and,  either  himself  or  through 
others,  carried  on  the  manufacture  of  bags  by  their  use.  On 
the  21st  of  April,  1871,  the  Rice  patent  was  extended  for  seven 
years  from  April  28,  1871,  on  the  application  of  Roxana  Rice, 
the  widow  and  executrix  of  the  inventor.  Mrs.  Rice  assigned 
the  extended  patent  to  the  Union  Paper-Bag  Machine  Com- 
pany, and  that  company,  on  the  27th  of  June,  1871,  granted 
to  Chatiield  &  Woods  the  exclusive  right  to  use  machines  con- 
structed under  the  patent  in  the  States  of  Ohio  and  Indiana. 
At  the  same  time  the  company  granted  to  the  same  parties 
the  exclusive  right  Of  using  within  the  same  territory  other 
machines  covered  by  other  patents  which  it  owned,  reserving 
a  royalty  of  four  cents  on  every  thousand  bags  manufactured 
by  any  of  the  machines. 

On  the  17th  of  July,  1871,  after  this  assignment,  the  bag 
company  and  Chatfield  &  Woods  sued  Thomas  Nixon,  Morris 
H.  Nixon,  and  William  Anderson,  alleged  to  be  doing  busi- 
ness as  partners  under  the  name  of  Nixon  &  Company,  to  re- 
strain them  from  using  the  Rice  machine.  The  defendants 
answered  denying  the  alleged  partnership,  and  averring  that 
the  business  was  carried  on  by  Morris  H.  Nixon  and  William 
Anderson  alone,  they  using  the  machine  which  belonged  to 
Thomas  Nixon,  and  paying  him  a  stipulated  rent  therefor. 
The  suit  was  then  discontinued  as  to  Thomas  Nixon,  and  from 
that  time  it  was  prosecuted  alone  against  the  other  defendants. 
A  new  suit  of  similar  character  was,  however,  begun  against 
Thomas  Nixon,  and  the  two  were  carried  on  together.  In 
both  the  suits  answers  were  filed  in  effect  denying  the  validity 
of  the  patent  and  the  infringement,  but  on  the  31st  of  May, 
1873,  decrees  was  entered  in  both  cases  enjoining  the  defend- 
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ants  from  using  the  machine,  and  ordering  a  reference  to  a 
master  to  state  an  account  of  profits  and  damages. 

The  accounting  was  continued  before  the  master  until  the 
14th  of  June,  1876,  when  Thomas  Nixon  paid  to  the  bag  com- 
pany the  sum  of  seven  thousand  five  hundred  and  forty-three 
dollars,  and  took  a  receipt  therefor,  as  follows: 

"Cincinnati,  June  14,  1876. 

"  Received  of  Thomas  Nixon  the  sum  of  seven  thousand 
five  hundred  and  fortj'-three  dollars  (7,543.00),  money  due 
under  the  contract  of  F.  H.  Morgan  with  Thomas  Nixon, 
dated  November  27,  1865,  and  in  full  for  the  amount  which 
the  said  Thomas  Nixon  reported  to  be  due  as  royalties  under 
said  contract.  May  10,  1876. 

"  7,543.00.  "  Union  Paper-Bag  Machine  Co., 

"  By  Edwin  J.  Howlett,  Pres." 

The  hearing  before  the  master  was  continued  after  this  pay- 
ment was  made,  and  on  the  23d  of  October,  1877,  a  report 
was  filed,  in  which  the  master  stated  that  the  period  covered 
by  his  inquiries  was  from  June  27,  1871,  the  date  of  the  ex- 
clusive license  to  Chatfield  &  Woods,  to  June  9,  1875,  the 
date  of  the  service  of  the  injunction  in  the  case.  He  also  set 
forth  the  facts  as  to  the  contracts  with  Francis  H.  Morgan, 
and  the  payment  of  the  royalties  thereunder,  substantially  as 
they  have  already  been  given.  He  found  that  the  number  of 
bags  manufactured  by  Nixon  &  Company  between  the  dates 
above  mentioned  was  93,500,000,  and  that  the  royalty  fixed 
by  the  bag  company  for  the  use  of  all  of  its  machines  was 
four  cents  a  thousand. 

After  the  report  was  filed,  the  defendants  in  each  of  the 
cases  asked  and  obtained  leave  to  put  in  a  supplemental 
answer,  setting  up  the  contract  with  Francis  H.  Morgan,  and 
the  payment  to  and  acceptance  by  the  bag  company  of  the 
royalties  due  thereunder  on  the  14th  of  June,  1876.  Upon 
the  final  hearing,  after  these  answers  were  in,  the  court  pro- 
ceeded on  the  evidence  to  state  the  accounts,  and  decreed  that 
Chatfield  &  Woods  had  no  right  on  the  pleadings  and  evi- 
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dence  to  any  recovery.  As  to  the  bag  company,  it  was  found 
that  it  was  the  owner  of  the  Rice  patent;  that  it  had  an 
established  license  fee  for  the  use  of  the  several  patents  for 
improvements  in  paper-bag  machiaery,. referred  to  in  its  licenses 
to  Chattield  &  Woods,  and  others,  of  four  cents  a  thousand 
bags ;  that  this  license  fiee  included  the  use  of  the  Kice  ma- 
chine; that  the  Francis  H.  Morgan  contract  operated  as  a 
license  to  Nixon  for  the  use  of  the  Morgan  machines,  but  not 
of  the  Eice  machine ;  that  93,500,000  bags  had  been  manu- 
tiactured  bj  Nixon  &  Anderson  by  the  use  of  all  three  of  the 
machines ;  that  they  had  already  paid  three  cents  a  thousand 
on  theu'  royalty  and  must  now  pay  one  cent  a  thousand  more, 
amounting  in  the  aggregate  to  nine  hundred  and  thirty-fiv« 
dollars,  for  which  a  decree  was  entered  against  them.  From 
this  decree  both  parties  have  appealed ;  the  bag  company  and 
Chatiield  &  Woods  claiming  that  the  defendants  were  liable 
to  them  not  for  the  license  fee,  but  for  the  profits  they  made 
by  the  use  of  the  Rice  machine,  and  the  defendants  that  the 
payment  by  Thomas  Nixon  of  the  royalty  reserved  under  the 
Francis  H.  Morgan  contract  was  a  full  satisfaction  of  all 
claims  that  could  be  made  on  them  for  the  use  of  this  ma- 
chiue,  as  well  as  those  constructed  under  the  Morgan  patent. 

In  the  suit  against  Thomas  Nixon  the  same  general  conclu- 
sions were  reached  as  in  that  against  Morris  Nixon  and  Ander- 
son, but  a  decree  for  one  cent  damages  only  was  rendered 
gainst  him,  because  he  only  rented  his  machines  to  others  to 
be  used,  and  did  not  use  them  himself.  From  this  decree, 
also,  both  parties  appealed. 

Upon  the  foregoing  facts,  the  first  question  that  presents 
itself  is  whether  the  use  of  the  Rice  machine  was  included  in 
the  royalty  fixed  by  the  contract  of  Francis  H.  Morgan  with 
Thomas  Nixon.  If  it  was,  then  clearly,  so  fur  as  the  bag 
company  is  concerned,  the  acceptance  of  the  stipulated  royalty 
was  a  satisfaction  of  all  claims  for  damages.  This  was  sub- 
stantiall}'  conceded  on  the  argument. 

The  right  of  an  owner  of  a  patented  machine,  without  any 
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conditions  attached  to  his  ownership,  to  continue  the  use  of 
his  machine  during  an  extended  term  of  the  patent  is  well 
settled.  (Bloomer  v.  McQuewan,  14  How.,  550 ;  Chaffee  v. 
Boston  Belting  Co.,  22  How.,  223 ;  Mitchell  v.  Hawley,  16 
WalU,  547;  Adams  i'.  Burke,  17  Wall.,  445.)  Consequently 
Francis  H.  Morgan  had,  by  his  ownership  of  the  Eioe  machine, 
the  right  to  its  use  during  the  extended  term  of  the  patent. 
He  could  also  sell  it  to  others  to  be  used  in  the  same  way. 
Power  to  sell  the  machine  and  transfer  the  accompanying 
right  of  use  is  an  incident  of  unrestricted  ownership.  The 
contract  of  Morgan  was  to  furnish  Thomas  Nixon  with  all  the 
Morgan  machines  he  wanted  to  use  in  the  designated  territory 
at  the  stipulated  price  and  royalty.  When  called  upon  to  fur- 
nish one  of  these  machines  under  the  contract,  he  persuaded 
Nixon  to  take  the  Eice  machine  instead.  Under  these  circum- 
stances there  cannot  be  a  doubt  that  it  was  the  intention  of 
the  parties  to  put  the  Rice  machine  in  the  place  of  a  Morgan 
machine  under  the  contract,  and  that  whatever  compensation 
was  to  be  paid  to  the  patentee  for  the  use  of  the  Morgan  ma- 
chine must  be  paid  for  the  use  of  the  Rice  machine.  It  fol- 
lows that,  so  far  as  the  bag  company  is  concemed,  there  should 
have  been  no  decree  against  Nixon  &  Anderson.  The  pay- 
ment of  the  royalty  in  June,  1876,  was  in  full  for  the  use  of 
the  Rice  machine  as  well  as  the  Morgan  machines. 

Next,  as  to  Chatfield  &  Woods.  Their  exclusive  right  to 
the  use  of  the  Rice  machine  continued  no  longer  than  the 
term  of  the  original  patent.  (Wilson  v.  Rousseau,  4  How., 
646.)  The  bag  compauy  does  not  appear  ever  to  have  had 
any  interest  in  the  patent  before  the  extension.  Chatfield  & 
Woods  have  never  been  anything  else  than  licensees.  As 
such  they  could  not  sue  for  an  infringement.  All  their  rights 
must  be  enforced  through  or  iu  the  name  of  the  patentee. 
(Littlefield  v.  Perry,  21  Wall.,  223.)  Their  recovery  in  this 
case,  therefore,  must  be  limited  to  their  rights  under  the 
license  from  the  bag  company.  Such  was  the  understanding 
of  the  master,  for  he  distinctly  states  in  his  report  that  his 
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inquiries  were  confined  to  the  period  between  the  date  of  this 
license  and  the  service  of  the  injunction  which  stopped  all 
further  use  of  the  machines. 

Whatever  may  have  been  the  effect  of  the  first  exclusive 
license  held  by  Chatfield-  &  Woods  upon  the  right  of  Nixon  to 
use  his  Rice  machine  in  Indiana  before  the  end  of  the  original 
term  of  the  patent,  as  that  license  ceased  when  the  terra 
expired,  it  necessarily  follows  that  during  the  extended  term 
no  questions  can  arise  under  that  license.  After  the  extended 
term  began,  that  license  did  not  stand  in  the  way  of  the  use 
by  Nixon  of  his  machine  wherever  he  pleased,  and  the  bag 
company  took  its  title  subject  to  his  rights  as  an  unrestricted 
owner,  save  in  respect  to  royalties,  of  one  of  the  patented 
machines.  Chatfield  &  Woods  took  their  license  subject  to 
the  same  rights  in  Nixon.  They  cannot  claim  as  against 
Nixon  more  than  the  company  could  convey,  and  as  Nixon 
was  in  legal  effect  operating  his  machine  under  a  valid  license 
superior  to  theirs,  it  follows  that  in  this  suit  there  can  be  no 
recovery  in  their  behalf.  Their  remedy,  if  they  have  any,  is 
against  the  company  on  their  contract  for  the  license,  or  to 
secure  the  benefit  of  the  royalty. 

From  what  has  thus  been  said  it  appears  that  the  decree  in 
the  suit  against  Nixon  &  Anderson,  as  far  as  it  requires  the 
payment  of  damages,  was  wrong.  As  the  payment  of  the 
royalty  was  not  made  until  long  after  the  interlocutory  decree 
sustaining  the  validity  of  the  patent,  and  the  supplementary 
answer  setting  up  the  special  defense  was  not  filed  until  after 
the  report  of  the  master  was  in,  it  was  right  to  charge  the 
costs  against  them. 

So  far  as  the  appeal  of  Thomas  Nixon  is  concerned,  the 
controversy  is  really  as  to  costs  alone.  The  decree  against 
him  will  consequently  not  be  considered.  (Canter  v.  Ameri- 
can and  Ocean  Ins.  Co.,  3  Pet.,  307;  Elastic  Fabric  Co.  ?;. 
Smith,  100  U.  8.,  110.) 

The  decree  in  the  case  against  Nixon  &  Anderson  is  re- 
versed, with  costs,  and  the  cause  remanded  with  instructions 
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to  enter  a  decree  against  the  defendants  for  one  dollar  only 
and  costs  of  suit.  That  in  the  suit  against  Thomas  Nixon 
alone  is  affirmed,  each  party  to  pay  the  costs  of  his  own 
appeal. 

Part  Affirmed  and  Part  Reversed. 

Mr.  Justice  Matthews  having  been  of  Counsel  in  the  court 
below,  took  no*  part  in  this  decision. 


\V.  H.  Chatfield,  William  Woods,  the  Powers  Paper  Com- 
pany, and  others,  v.  W.  F.  Boyle,  Jefferson  Davis,  and 

OTHERS. 

Mardi  «,  1882. 

Where  certain  creditors  secured  by  assiofirment  bi-ing  a  suit  on  behalf  of 
all  creditors  secured  tliereby  to  set  aside  a  prior  assig'nmeiit,  and,  oil 
an  adverse  decision,  appeal,  the  matter  in  dispute  as  regards  them  is 
simply  their  proportionate  share  of  the  fund  that  would  be  realized 
in  the  event  of  success,  and  not  the  entire  iPund ;  noi-  can  any  portion 
of  the  fund  tliat  would  go  to  creditors  not  before  the  coiu-t  be  taken 
into  account. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Tennessee. 

William  M.  Ramsey,  tor  appellants. 

/.  I).  McPherson  and  /.  W.  Clapp,  for  appellees. 

Waitb,  C.  J. — Boyle  &  Co.,  a  mercantile  firm  doing  busi- 
ness at  Memphis,  Tenn.,  being  insolvent,  on  the  17th  of  Nov- 
ember, 1876,  made  a  general  assignment  for  the  benefit  of  all 
their  creditors  to  J.  A.  Omberg.  Before  this  assignment  a 
deed  of  trast,  in  the  nature  of  a  mortgage,  had  been  made 
conveying  some  of  the  property  of  the  firni  as  security  for  a 
debt  said  to  be  owing  to  Jefferson  Davis.  The  total  indebted- 
ness of  the  firm  at  the  time  of  this  assignment,  to  creditors 
other  than  Davis  and  another  person  who  has  since  been  paid 
6  vl 
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ont  of  securities  he  held  at  the  time,  was  $17,233.63 ;  the  debt 
claimed  to  be  due  Davis  was  $25,000.00,  making  a  total  of 
$42,233.63. 

Chatfield  and  Woods,  creditors  of  the  firm  to  the  amount  of 
$3,440.37,  filed  a  bill  in  equity  in  one  of  the  State  courts  of 
Tennessee,  on  the  13th  of  January,  1877,  against  Boyle,  Davis, 
and  others,  the  object  of  which  was  to  set  aside  the  deed  of 
trust  in  favor  of  Davis,  and  also  to  prevent  Davis  from  par- 
ticipating in  the  benefits  of  the  general  assignment,  on  the 
ground  that  he  was  not  in  reality  a  creditor  of  the  firm,  but 
one  of  the  partners.  This  suit  was  brought,  as  alleged,  in  aid 
of  the  assignment  and  in  behalf  of  all  the  creditors  of  the  firm 
who  might  be  entitled  to  come  and  join  therein.  Omberg, 
the  assignee,  was  also  joined  as  a  complainant.  As  to  him, 
the  allegations  in  the  bill  are  as  follows :  "  Complainant  J.  A. 
Omberg,  as  the  assignee  in  said  deed  of  assignment,  comes  at 
the  request  of  the  creditors  as  aforesaid,  and  claims  the  benefit 
of  all  the  matters  and  circumstances  in  this  bill  set  up  in  be- 
half of  all  the  creditors  of  Boyle  &  Co.,  and  especially  in  be- 
half of  all  those  creditors  who  may  be  hereafter  made  parties 
hereto,  and  may  by  proper  averments  and  proof  make  good 
their  claim  to  be  paid  out  of  the  proceeds  of  the  property 
hereby  proceeded  against,  and  asks  for  them  and  each  of  them 
all  the  relief,  under  and  by  virtue  and  in  aid  of  said  assign- 
ment, to  which  they  or  either  or  each  of  them  may  as  creditors 
be  entitled  as  against  defendant  Davis  or  other  defendants." 

During  the  pendency  of  the  suit  in  the  State  court  the  prop- 
erty held  under  the  trust  for  the  benefit  of  Davis  was  sold  with 
the  consent  of  all  parties  and  realized  $2,951.10,  which  is  now 
in  court  subject  to  any  decree  that  may  be  finally  rendered. 
The  assignee  has  also  disposed  of  all  the  remaining  property 
embraced  in  the  assignment,  and  in  the  distribution  that  has 
been  made  of  the  proceeds,  $3,403.81  was  set  apart  for  Davis, 
if  he  shall  be  adjudged  to  be  a  creditor  of  the  firm  and  not  a 
partner.      These  two  sums,  amounting  in  the  aggregate  to 
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$6,354.91,  constitute  the  entire  fund  about  which  the  dispute 
in  the  case  arises. 

On  the  16th  of  March,  1877,  the  Powers  Paper  Company, 
Edwin  Hoole,  and  L.  Snider  &  Sons,  also  creditors  of  the  iirm, 
were,  on  their  own  petition,  admitted  as  parties  complainant. 
Their  claims  were  respectively  as  follows :  Powers  Paper  Com- 
pany, $2,689.60;  Edward  Hoole,  $1,232.61;  L.  Snider  &  Sons, 
$1,103.76. 

On  the  23d  of  March,  1877,  the  following  order  was  en- 
tered in  the  suit :  "  In  this  cause  it  appearing  to  the  court  by 
a  statement  of  J.  A.  Omberg  that  all  the  creditors  who  have 
demanded  of  James  A.  Omberg,  the  assignee,  to  join  in  this 
litigation,  have  come  in  and  had  themselves  made  parties  tljere- 
in,  it  is,  therefore,  on  motion,  ordered  that  this  bill  be  dismissed, 
so  far  as  said  Omberg  is  concerned,  and  he  go  hence  without 


On  the  next  day,  March  24,  S.  A.  Tower  &  Co.  and  H.  B. 
Graham  &  Brothers  were,  on  their  petition,  made  parties. 
Their  claims  are  as  follows :  S.  A.  Tower  &  Co.,  $887.68  ;  H. 
B.  Graham  &  Brothers,  $318.41. 

No  other  parties  have  ever  appeared  to  claim  the  benefit  of 
the  suit.  The  aggregate  of  all  the  several  claims  represented 
by  all  the  complainants  is  $9,672.43. 

On  the  4th  of  April,  1877,  after  Omberg  had  been  dis- 
missed from  the  case,  the  remaining  complainants  united  in  a 
petition  for  the  removal  of  the  suit  to  the  Circuil;  Court  of  the 
United  States  for  the  Western  District  of  Tennessee,  which 
was  afterwards  eifected.  Answers  were  tiled  and  testimony 
taken  in  the  Circuit  Court.  Upon  tinal  hearing  the  bill  was 
dismissed.  From  the  decree  to  that  effect  all  the  complainants 
united  in  this  appeal.  The  appellees  now  move  to  dismiss 
because  the  matter  in  dispute  does  not  exceed  the  sum  of  five 
thousand  dollars.  In  suppoi't  of  this  motion  two  grounds  are 
relied  on.     They  are : 

1.  That  the  claims  of  the  several  complainants  are  separate 
and  distinct,  and  cannot  be  united  for  the  purpose  of  making 
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up  the  amount  necessary  to  give  us  jurisdiction.  The  eftbrt 
in  this  connection  is  to  bring  the  case  within  the  operation 
of  the  principle  under  which  motions  to  dismiss  were  gratited 
in  Seaver  v.  Bigelow,  5  Wallace,  208 ;  Rich  v.  Lamberti,  1.2 
Howard,  347;  Oliver  i;.  Alexander,  6  Pet,  143;  Stratton  v. 
Jarvis,8  Id.,  4,  and  Paving  Co.  v.  Mulford,  100  U.  S.,  148. 

2.  That  the  matter  in  dispute  is  not  the  whole  amount  of  the 
fund  in  court  which  is  claimed  by  Davis,  but  only  so  much  as 
would  be  distributable  to  the  complainants  under  the  assign- 
ment, if  Davis  is  adjudged  to  be  a  partner  and  not  a  creditor. 
For  this,  Terry  v.  Hatch,  93  U.  S.,  44,  is  relied  on. 

Without  considering  the  first  of  these  propositions,  we  think 
it  clear  the  case  comes  within  the  last.  These  appellants  on 
this  appeal  represent  no  one  but  themselves.  Their  rights 
here  are  just  what  Omberg  asked  for  himself,  that  is  to  say, 
such  as  belong  to  creditors  who  in  this  suit  make  good  their 
claim  to  be  paid  under  the  assignment  out  of  the  fund  pro- 
ceeded against.  The  complainants  do  not  necessarily  repre- 
sent all  the  creditors  entitled  to  the  benefits  of  the  assignment, 
neither  have  they  assumed  anything  of  the  kind.  They  ask 
only  for  such  relief  as  belongs  to  those  who  actually  come  in 
according  to  their  invitation.  They  are  in  no  situation  to  ap- 
propriate to  themselves  the  whole  of  the  fund.  The  other 
creditors  may  certainly  abandon  their  interest  and  permit  it 
to  go  to  Davis  if  they  choose.  The  complainants  cannot  com- 
pel them  to  take  it  whether  they  want  it  or  not.  By  not 
coming  into  the  suit  theyj  in  effect,  have  elected  not  to  contend 
with  Davis  for  their  share,  and  to  treat  him  as  a  creditor  rather 
than  a  partner.  When  Omberg  went  out  of  the  suit  all  the 
creditors  had  come  in  who  wanted  him  to  proceed.  Under 
these  circumstances,  if  the  bill  had  been  sustained,  no  oppor- 
tunity need  have  been  given  other  creditors  to  come  in.  The 
court  might  very  properly  have  said  that  as  they  had  stayed 
out  until  all  risks  of  liability  for  costs  and  expenses  were  gone, 
they  should  not  then  be  admitted.  Such  being  the  case,  a 
decree  would  have  been  entered  in  favor  of  the  complainants 
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for  their  distributive  shares  of  the  fund,  and  no  more.  The 
rest  would  have  remained  for  Davis,  the  same  as  though  no 
suit  had  been  begun.  The  fund  is  $6,35  LSI,  and  the  debts 
entitled  to  the  benefit  of  the  assignment  $17,233.63,  of  which 
the  complainants  represent  only  $9,672.43.  Under  this  state 
of  facts  the  whole  of  the  distributive  shares  of  the  complain- 
ants, if  they  are  successful,  will  be  less  than  five  thousand 
dollars,  not  enough  to  give  us  jurisdiction.  Upon  an  appeal 
we  will  not  consider  whether  others  may  come  in  if  we  reverse 
the  decree.  We  look  only  to  the  parties  who  are  actually  be- 
fore us.  The  case  is,  therefore,  within  the  rule  stated  in  Terry 
V.  Hatch,  and  the  motion  to  dismiss  is  granted. 

Dismissed. 
Mr.  Justice  Matthews  hav;ing  been  of  counsel  in  the  court 
below,  took  no  part  in  this  decision. 


John  J.  Stewart  v.  The  Town  of  Lansing. 

March  6,  1882. 

1.  Where  a  county  judge  made  an  ordei-  for  tlie  is.«iue  of  certain  bonds,  as- 

snming  to  act  nnder  a  State  law,  and  on  appe.il  by  the  tax-payers 
this  order  was  reversed,  sncli  judwm&nt,  between  the  original  parties 
to  the  bonds,  was  equivalent  to  a  refusal  to  make  the  original  order, 
and  the  bonds  issned  under  it  are  invalid  as  between  sucli  parties. 

2.  A  judgment  that  a  party  is  a  bona-fide  owner  of  certain  coupous  does 

not  establish  that  he  is  the  bona-Jide  owner  of  the  bonds. 

3.  The  plaintiff  held  on  the  facts  not  to  have  pj'oved  that  he  was  a  bona-: 

fide  holder  of  certain  bonds. 

4.  It  is  not  error  in  a  court  to  instruct  a  jury  to  find  a  certain  verdict  if  it 

is  satisfied  that,  conceding  all  the  inferences  which  a  jury  might  draw 
from  the  testimony,  tlie  evidence  would  not  be  sufficient  to  support 
a  contrary  verdict. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York. 

James  R.  Cox,  for  plaintiff  in  error. 

Francis  Keman,  for  defendant  in  error. 
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Waite,  C.  J. — ^This  was  a  suit  against  tbe  town  of  Lansing 
to  recover  for  interest  coupons'  due  July  1,  1872,  January  1, 
1873,  January  1, 1874,  July  1,  1874,  January  1,  1875,  July  1, 
1875,  January  1,  1876,  and  July  1,  1876,  attached  to  seventy- 
five  bonds  of  one  thousand  dollars  each,  purporting  to  have 
been  issued  by  the  town  under  the  authority  of  a  statute  of 
New  York,  passed  May  18, 1869,  to  permit  municipal  corpora- 
tions to  aid  in  the  construction  of  railroads.  The  defense  stated 
generally  was  that  tbe  bonds  had  been  issued  without  authority 
of  law.  At  tbe  trial,  after  the  -testimony  on  both  sides  was 
in,  the  court  instructed  the  jury  to  find  a  verdict  for  the  defend- 
ant, which  was  done,  and  judgment  entered  accordingly.  This 
ruling  furnishes  the  principal  ground  of  error  assigned  here. 

The  testimony  is  all  set  out  in  the  bill  of  exceptions,  and 
the  undisputed  facts  are  these : 

On  the  21st  of  March,  1871,  the  county  judge  of  Tompkins 
county,  within  which  the  town  of  Lansing  is  situated,  assum- 
ing to  act  under  the  authority  of  the  law  of  1869,  rendered  a 
judgment  appointing  commissioners  to  execute  bonds  of  the 
town  to  the  amount  of  seVenty-live  thousand  dollars  and  invest 
them  in  the  capital  stock  of  the  Cayuga  Lake  Eailroad  Com- 
pany. On  the  27th  of  the  same  month,  at  the  instance  of  the 
opposing  tax-payers  of  the  town,  a  writ  of  certiorari  directed 
to  the  county  judge  was  issued  from  the  Supreme  Court  of  the 
State  for  a  review  of  this  judgment.  This  writ  was  served  on 
the  judge  at  or  about  its  date,  and  on  the  first  of  September 
he  made  his  return  thereto,  sending  up,  as  required  by  law,  a 
transcript  of  the  record  of  the  proceedings  before  him  which 
were  brought  under  review.  Of  this  writ  and  what  was  done 
thereunder,  both  the  commissioners  appointed  by  the  judge 
and  the  railroad  company  had  full  notice;  but  the  commission- 
ers, on  or  about  the  14th  of  October,  1871,  executed  the  bonds 
which  had  been  authorized,  payable  to  bearer  on  the  1st  day 
of  January,  1902,  with  coupons  for  semi-annual  instalments 
of  interest  attached,  and  delivered  them  to  the  company  in 
exchange  for  seven  hundred  and  fifty  shares  of  its  capital 
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stock.  At  the  same  time  the  comraissiouers  took  from  the 
company  a  bond  of  indemnity  to  save  them  harmless  from  all 
costs,  liabilities,  or  expenses  on  account  of  what  had  been 
done. 

The  bonds,  as  soon  as  delivered,  were  taken  by  the  company 
to  New  York,  and  there  pledged  as  collateral  security  for  money 
borrowed.  On  the  27th  of  May,  1872,  the  Supreme  Court  in 
general  term  reversed,  and  in  all  things  held  for  naught,  the 
judgment  of  the  county  judge  appointing  commissioners  and 
authorizing  the  issue  of  the  bonds.  This  judgment  of  the 
Supreme  Court  still  remains  in  force. 

On  the  2(jth  of  November,  1872,  the  company'  arranged  with 
Elliott,  Collins  &  Co.,  a  banking  lirtn  in  Philadelphia,  for  the 
money  to  take  up  the  bonds  in  New  York,  and  they  again 
pledged  the  bonds  to  that  iirm  as  security  for  the  advances 
made.  On  the  8th  of  February,  1873,  this  debt  to  Elliott,  Col- 
lins &  Co.  was  paid,  and  they  parted  with  the  bonds.  The 
entire  testimony  as  to  what  took  place  at  this  time  is  as  follows: 

William  Elliott,  the  senior  member  of  the  firm,  examined  as 
a  witness,  said :  "We  did  not  sell  the  bonds  at  all.  The  bonds, 
on  the  8th  of  February,  1873,  we  parted  with.  The  cash  we 
received  on  parting  with  them  was  §54,337.50.  I  have  never 
seen  any  of  the  bonds  since.  The  loan  negotiated  by  us  was 
paid  in  this  way.  Up  to  this  time  the  loan  had  not  been  paid. 
It  was  paid  by  this  money." 

On  cross-examination  he  said:  "I cannot  tell  through  whom 
personally  we  received  the  bonds.  Think  we  received  them 
by  express.  They  were  negotiated  by  Mr.  Delafield,  either  per- 
sonally or  by  letter.  All  our  transactions  with  that  company 
Lave  been  done  through  Mr.  Delafield.  *  «  *  »  j  ^m  not 
acquainted  with  John  J.  Stewart,  the  plaintiff  in  this  action. 
I  do  not  know  where  he  lives,  or  in  what  State  he  lives.  Neither 
myself  nor  my  banking  firm  ever  had  any  transactions  with  him 
to  ray  knowledge."  This  testimony  was  taken  in  behalf  of  the 
plaintiff,  by  deposition,  on  the  18th  of  July,  1876. 

Afterwards,  on  the  18th  of  August  in  the  same  year,  another 
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deposition  of  the  same  witness  was  taken  in  belialf  of  the  plain- 
tiff. In  this  deposition,  looking  at  Exhibit  D,  which  was  as 
follows :  "  Philadelphia,  February  8,  1873. 

"  Caj'uga  Lake  K.  R.  Co. 

75,000  Town  of  Lansing  bonds , $54,337  50 

NotesMarch  29,150,000;  49  days'int.,$408.33...    49,591  67 

Credit  Cayuga  Lake $4,745  83" 

b,e  said :  "  This  is  a  statement  of  the  sale  of  said  town  of  Lan- 
sing bonds  by  the  firm  of  Elliott,  Collins  &  Co.  The  sale  was 
made  at  the  time  it  bears  date,  February  8, 1873 ;  it  was  made 
out  and  sent  to  the  Cayuga  Lake  Railroad  Company  at  that 
date.  I  said  in  my  previous  examination  that  we  did  not  sell 
the  bonds  in  question.  I  intended  by  that  to  sa^  that  we  did 
not  make  the  negotiation  for  the  sale  of  them,  but  they  passed 
through  our  hands  on  terms  which  were  agreed  on  by  others. 
The  price  at  which  they  were  sold  we  were  consulted  about, 
and  our  advice  asked.  We  received  the  money  afld  delivered 
the  bonds  on  that  day."  On  cross-examination  he  said :  "  I 
do  not  wish  to  change  but  merely  explain  my  testimony  given 
at  the  previous  examination.  Exhibit  P  is  in  the  handwriting 
of  my  son,  who  generally  makes  out  the  accounts,  Adolphus 
William  Elliott.  He  is  still  living  in  i\m  city.  To  my  pres- 
ent recollection,  the  first  time  I  saw  Exhibit  D  is  to-day.  I 
have  no  recollection  of  ever  having  seen  it  before.  The  state- 
ment first  credits  the  Cayuga  Lake  Railroad  Company  with 
$54,337.50,  under  date  of  February  8,  1873,  that  being  the 
avails  of  the  bonds.  *  *  *  It  was  sent  to  the  Cayuga  Lake 
Railroad  Company  at  the  time,  as  I  have  stated  before.  I  have 
no  personal  knowledge  of  Mr.  Stewart;  I  moan  the  Mr.  Stew- 
art who  is  plaintifi'  in  this  action.  I  have  no  personal  knowl- 
edge of  any  business  transaction  whatever  between  myself  of 
my  house  and  Mr.  Stewart.  I  have  no  personal  knowledge 
whether  these  bonds  ever  passed  into  the  hands  of  Mr.  Stewart, 
the  plaintift'in  this  action,  nor  whether  he  ever  paid  anything 
for  them.     Somebody  paid  for  them,  and  we  got  the  money." 
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Talmadge  Delafield,  the  treasurer  of  the  company,  a  witness 
called  on  the  part  of  the  plauitifl",  testified  that  Elliott,  Collins 
&  Co.  held  the  bonds  after  the  transfer  to  them  until  February 
8, 1873,  when  they  ren,dered  an  account  of  the  sale.  On  cross- 
examination  he  said  "  he  had  no  personal  knowledge  of  the 
sale  of  the  bonds.  Never  saw  Mr.  Stewart;  don't  know  that 
there  is  sueh  a  man.  I  have  never  corresponded  with  him, 
nor  he  with  me.  Whatever  occurred  between  them  and  hira 
was  entirely  without  my  knowledge:" 

On  the  30th  of  May,  1874,  a  suit  was  brought  in  the  name 
of  Stewart,  the  present  plaintiti'in  error,  in  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  New  York, 
to  recover  the  coupons  due  July  1,  1873,  averring  his  owner- 
ship thereof. 

On  the  20th  of  July,  1872,  Manassah  Bailey  brought  suit  in 
the  same  court  to  recover  the  coupons  of  July  1, 1872.  In  each 
of  the  suits  the  defenses  were  that  the  bonds  and  coupons  were 
issued  without  the  authority  of  law,  and  that  the  plaintiffs 
respectively  were  not  bona-fide  holders.  The  suits  were  tried 
together  and  upon  the  same  evidence  so  far  as  applicable.  In 
both  cases  it  was  decided  that  the  bonds  were  invalid,  and  in 
that  of  Bailey  judgment  was  given  for  the  defendant  because 
it  had  not  been  satisfactorily  shown  that  he  was  a  bona-fide 
holder.  In  the  Stewart  case,  however,  the  court  used  this  lan- 
guage in  its  opinion :  "  The  suit  of  Stewart  differs  from  the  one 
by  Bailey  in  that  it  appears  that  the  bonds  were  pledged  as 
collateral  in  February,  1873,  to  Elliott,  Collins  &  Co.,  of  Phil- 
adelphia, and  sold  by  them  after  consultation  with  the  officers  of 
the  railroad  company.  Elliott,  Collins  &  Co.  were  holders  for 
value  before  maturity,  and  their  sale  to  satisfy  the  pledge 
conveyed  their  title  to  the  purchaser.  Whether  the  plaintiff 
was  the  purchaser  from  them  directly  or  not  is  not  clear ;  but, 
iaowever  this  may  be,  he  succeeds  to  all  the  rights  of  Elliott, 
Collins  &  Co.,  and  occupies  the  position  of  a  bona-fide  pur- 
chaser.    As  against  a  bona-fiide  holder  of  the  coupons,  none 
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of  the  defenses  interposed  are  tenable."  Acting  on  this  prin- 
ciple, the  court  gave  judgment  in  favor  of  Stewart  for  the 
coupons  he  held. 

Upon  the  trial  of  the  present  action,  the  record  of  the  first 
Stewart  judgment  was  given  in  evidence,  and  the  counsel  for 
the  plaintiff,  who  had  also  been  counsel  for  Stewart  and  Bailey 
in  the  former  suits,  was  examined  as  a  witness.  He  testified 
Ihat  after  the  judgment  against  Bailey  he  gave  the  coupons 
sued  for  in  that  action  to  a  Mr.  Tryon,  in  J^ew  York.  He 
was  unable  to  say  from  whom  he  got  them  back,  nor  when. 
Neither  did  he  tell  from  whom  he  got  the  bonds  and  coupons 
'  which  were  used  in  evidence  at  the  present  trial. 

As  between  the  railroad  company  and  the  town,  the  judg- 
ment of  the  Supreme  Court  reversing  and  annulling  the  order 
of  the  county  judge  invalidated  the  bonds.  If  the  bonds  had 
not  been  delivered  before,  they  could  not  have  been  after- 
wards. The  judgment  of  reversal  was  equivalent  between 
these  parties  to  a  refusal  by  the  county  judge  to  make  the 
original  order. 

The  next  inquiry  is  whether,  on  the  evidence,  Stewart  occu- 
pied in  this  suit  a  better  position  than  the  town.  That  defiends 
on  whether  the  testimony  was  such  as  to  make  it  the  duty  of 
the  court  to  submit  to  the  jury  under  proper  instructions  the 
determination  of  the  question  whether  he  was  in  a  commer- 
cial sense  the  bona-fide  holder  of  the  coupons  sued  for. 

It  is  an  elementary  rule  that  if  fraud  or  illegality  in  the  in- 
ception of  negotiable  paper  is  shown,  an  indorsee,  before  he 
can  recover,  must  prove  that  he  is  actually  a  bona-fde  holder 
of  the  paper.  The  mere  possession  of  the  paper  under  such 
circumstances  is  not  enough.  (Smith  v.  Sac  Co.,  11  Wallace, 
147.) 

Here  the  actual  illegality  of  the  paper  was  established.  It 
was  incumbent,  therefore,  on  the  plaintiff  to  show  that  he 
occupied  the  position  of  a  bona-fde  holder  before  he  could 
recover.  This,  it  is  contended,  was  conclusively  established  by 
the  judgment  in  the  suit  on  the  coupons  of  July,  1873.     The 
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issue  in  that  case  was  as  to  the  ownership  of  those  coupons, 
not  of  the  bonds.  That  did  not  necessarily  involve  an  owner- 
ship of  the  bonds.  We  have  often  held  that  coupons  detached 
from  bonds  are  negotiable  instruments,  and  capable  of  separate 
ownership  and  transfer.  (Clark  v.  Iowa  City,  20  Wall.,  589.) 
While  the  court  in  its  opinion,  when  rendering  the  former 
judgment,  used  language  broad  enough  to  cover  the  bonds, 
this  language  must  be  confined  in  its  effect  to  the  issues  on 
trial,  that  is  to  say,  the  ownership  of  the  coupons  alone.  In 
Cromwell  v.  County  of  Sac,  94  U.  S.,  351,  it  was  distinctly 
held  that  a  determination  in  one  action  that  a  plaintiff  was 
not  an  owner  for  value  of  certain  coupons  sued  on,  did  not 
estop  him  from  proving  in  another  action  that  he  was  such  an 
owner  of  other  coupons  detached  from  the  bonds.  The 
proposition  in  this  case  is  but  the  converse  of  that. 

This  makes  it  necessary  to  inquire  whether  upon  the  testi- 
mony the  burden  of  establishing  a  bona-Jide  ownership  was  so 
far  overcome  at  the  trial  as  to  make  it  improper  for  the  court ' 
to  take  that  question  from  the  jury.  The  testimony  is  notice- 
able rather  for  what  is  omitted  than  for  what  was  introduced. 
It  would  seem  to  have  been  easy  to  prove  the  exact  facts  as 
to  the  "  parting  with "  the  bonds  by  Elliott,  Collins  &  Co. 
Although  the  bonds  had  been  pledged  in  New  York  before, 
Elliott,  Collins  &  Co.  took  them  from  the  company,  not  from 
the  New  York  holders.  The  company  negotiated  the  loan 
from  them,  and  on  taking  up  the  bonds  in  New  York  made  a 
new  pledge.  This  was  all  done  after  the  judgment  of  the 
Supreme  Court  upon  the  certiorari.  In  the  former  suit  a 
judgment  had  been  secured  only  by  proving  a  bona-Jide  owner- 
ship in  the  plaintiff".  Notice  of  the  necessity  of  establishing 
the  same  fact  in  this  ease  was,  therefore,  given  the  plaintiff 
and  his  counsel.  Acting  on  this  notice,  the  same  counsel  who 
appeared  in  the  former  case  went  to  Philadelphia  to  get  the 
necessary  testimony.  He  called  on  the  senior  member  of  the 
firm  of  Elliott,  Collins  &  Co.  and  took  his  deposition.  In 
this  deposition  it  was  clearly  shown  that  although  that  firm 
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had  "  parted  with  "  the  bonds,  and  got  some  money  when  they 
did  so,  which  was  put  to  the  credit  of  the  company,  they  did 
not  sell  the  bonds.     That  was  done,  if  done  at  all,  by  some 
oiie  else.     Nat  satisfied  with  this  testimony,  the  same  counsel 
went  again  to  Philadelphia  to  make  another  eflbrt.     He  took 
with  him  a  paper  he  had  found  in  the  handwriting  of  the 
junior  member  of  the  firm,  now  known  as  Exhibit  D.    In- 
stead of  examining  the  junior  partner,  he  went  again  to  the 
senior  partner,  who  evidently  knew  but  little  personally  about 
the  transaction,  and  stopped  with  him,  although  it  appears 
that  the  witness  who  made  out  the  exhibit  was  then  in  the 
city,  and  it  was  again  stated  that  the  sale  was  not  negotiated, 
by  the  firm,  but  that  the  bonds  only  passed  through  their 
hands  under  terms  which  had   been  agreed  on   by  others. 
Who  those  others  were  is  not  stated.     Neither  the  actual  pur- 
chaser nor  his  representative  in  the  negotiation  was  named. 
Stewart,  the  plaintiff,  wag  not  known  to  any  of  the  witnesses 
examined.     No  one  had  ever  seen  him.     His  counsel,  though 
examined  as  a  witness,  gave  no  information  in  respect  to  him, 
and  was  also  unable  to  tell  from  whom  the  Bailey  coupons 
were  received.     It  is  by  no  means  certain  from  the  testimony 
whether  such  a  man  as  the  plaintifi"  is  actually  in  existence. 
Even  the  witness  Elliott  was  not  asked  whether  he  knew  of 
the  decision  of  the  Supreme  Court  when  his'  firm  took  the 
bonds.     The  sale,  if  actually  made,  was  at  an  enormous  dis- 
count.   Although  the  Bailey  coupons  are  included  in  this  suit, 
another  action  for  their  recovery  was  pending  at  the  time 
Elliott,  Collins  &  Co.  parted  with  the  bonds,  in  which  the  same 
defenses  now  relied  on  were  set  up.    The  counsel  now  appear- 
ing for  the  present  plaintiff  was  also  the  counsel  for  Bailey  in 
that  action,  and  for  the  railroad  company  when  the  bonds 
were  got  from  the  commissioners.    It  would  have  been  ap- 
parently so  easy  to  make  the  necessary  proof,  if  it  could  have 
safely  been  done,  that  we  are  unable  to  account  for  its  absence, 
except  on  the  theory  that  a  disclosure  of  the  whole  truth  would, 
be  fatal  to  a  recovery.     While  it  WQuld  pot,  perhaps,  have 
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been  improper  for  the  court,  in  the  exercise  of  its  rightful  dis- 
cretion, to  leave  the  case  to  the  jury  on  the  evidence,  we  can- 
not say  it  was  error  not  to  do  so.  In  Pleasants  v.  Fant,  22 
Wall,  122,  it  was  held  that  "  if  the  court  is  satisfied  that,  con- 
ceding all  the  inferences  which  the  jury  could  justifiably  draw 
from  the  testimony,  the  evidence  was  not  sufficient  to  war- 
rant" a  particular  verdict,  the  jury  might  be  so  instructed. 
(R.  R.  Co.  V.  Fraloff,  100  U.  S.,  26 ;  Oscanybn  v.  Arms  Co., 
103  TJ.  S.,  26.)  This  case,  in  our  opinion,  comes  under  that 
rule. 

The  record  in  the  Bailey  suit  was  certainly  admissible  in 
evidence  upon  the  issue  as  to  the  bona-fide  ownership  of  the 
coupons  of  July,  1872. 

Without,  therefore,  considering  any  of  the  other  questions 
presented  for  our  consideration  on  the  argument,  the  judg- 
ment is  affirmed. 

Affirmed. 


Basil  F.  Waknock,  administkator  of  the  estate  of  Henry 
L.  Crosser,  deceased,  v.  Geo.  Davis  and  others,  com- 
posing THE  Scioto  Trust  Association  of  Portsmouth, 
Ohio. 

March  6,  1882. 

1.  An  insurable  interest  in  the  life  of  another  is  such  an  interest,  arising 

from  the  relations  of  the  party  obtainina^  the  insnrance,  either  as 
creditor  of  or  surety  for  the  assurer],  or  trom  ties  of  blood  or  marriage, 
as  will  justify  a  reasonable  expectation  of  advantage  or  benefit  from 
the  continuance  of  his  life. 

2.  An  iasnrance  policy  on  the  life  of  another  by  one  not  having  such  an 

interest,  is  a  wager  policy  and  void. 

3.  An  assignment  of  a  policy  to  a  party  not  having  an  insurable  interest, 

whether  of  the  whole  or  a  portion  merely  of  the  insurance-money,  is 
valid  only  to  the  extent  of  loans  or  advances  made  on  account  of  it, 
or  the  premiums  paid  on  its  security;  but  as  far  as  it  attempts  to  as- 
sign anj'  surplus,  is  as  void  as  a  direct  insurance  would  be,  and  is 
equally  objectionable  as  a  wager  policy. 
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4.  If  under  color  of  such  assignment  the  assignee  collects  the  money  due 
on  such  a  policy,  the  assignor  or  his  representatives  may  recover  the 
amount  so  collected,  less  any  loans  or  advances,  and  the  rule  of  par 
delictum  does  not  apply  to  such  a  case. 

Error  to  the  Circuit  Coart  of  the  United  States  for  the 
Southern  District  of  Ohio. 

The  plaintiff  is  the  administrator  of  the  estate  of  Henry  L. 
Grosser,  deceased,  and  a  resident  of  Kentucky.  The  defend- 
ants are  partners  under  the  name  of  the  Scioto  Trust  Associa- 
tion of  Portsmouth,  Ohio,  and  residents  of  that  State.  On  the 
27th  of  February,  1872,  Grosser  applied  to  the  Protection  Life 
Insurance  Gompanj-  of  Chicago,  a  corporation  created  under 
the  laws  of  Illinois,  for  a  policy  on  his  life  to  the  amount  of 
five  thousand  dollars;  and  on  the  same  day  entered  into  the 
following  agreement  with  the  Scioto  Trust  Association : 

"  This  agreement,  by  and  between  Henry  L.  Grosser,  of  the 
first  part,  27  years  old,  tanner  by  occupation,  residing  at  town 
of  Springville,  county  of  Greenup,  State  of  Kentucky,  and  the 
Scioto  Trust  Association  of  Portsmouth,  Ohio,  of  the  second 
part,  witnesses :  Said  party  of  the  ferst  part  having  this  day 
made  application  to  the  Protection  Life  Insurance  Company 
of  Chicago,  Illinois,  for  policy  on  his  life,  limited  to  the  amount 
of  $5,000.00,  hereby  agrees  to  and  with  the  said  Scioto  Trust 
Association  that  nine-tenths  of  the  amount  due  and  payable  on 
said  policy  at  the  time  of  the  death  of  the  party  of  the  first 
part  shall  be  the  absolute  property  of  and  be  paid  by  the  said 
Protection  Life  Insurance  Company  to  said  Scioto  Trust  Asso- 
ciation, and  shall  by  said  party  of  the  first  part  be  assigned 
and  transferred  to  said  Scioto  Trust  Association,  and  the  re- 
maining one-tenth  part  thereof  shall  be  subject  to  whatever 
disposition  said  party  of  the  first  part  shall  make  thereof  in  his 
said  transfer  and  assignment  of  said  policy ;  that  the  policy  to 
be  issued  on  said  application  shall  be  delivered  to  and  forever 
held  by  said  Scioto  Trust  Association,  said  party  of  the  first 
part  hereby  waiving  and  releasing  and  transferring  and  assign- 
ing to  said  Scioto  Trust  Association  all  his  right,  title  and  in- 
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terest  whatever  in  and  to  said  policy,  and  the  moneys  due  and 
payable  thereon  at  the  time  of  his  death,  save  and  except  the 
one-tenth  part  of  such  moneys  being  subject  to  his  disposition 
as  aforesaid ;  also  to  keep  the  Scioto  Trust  Association  con- 
stantly informed  concerning  his  residence,  post-office  address, 
and  removals;  and  further, that  said  party  of  the  first  part 
shall  pay  to  the  said  Scioto  Trust  Association  a  fee  of  $6.00  in 
hand  on  the  execution  and  delivery  of  this  agreement,  and 
annual  dues  of  ?2.50  to  be  paid  on  the  first  of  July  of  every 
year  hereafter,  and  that  in  default  of  such  payments  the 
amounts  due  by  him  for  fees  or  dues  shall  be  a  lien  on  and  be 
deducted  from  his  said  one-tenth  part. 

"  In  consideration  whereof  the  said  Scioto  Trust  Association, 
of  the  second  part,  agrees  to  and  with  said  party  of  the  first 
part  to  keep  up  and  maintain  said  life  insurance  at  their  ex- 
clusive expense,  to  pay  all  dues,  fees  and  assessments  due  and 
payable  on  said  policy,  and  to  keep  said  party  of  the  first  part 
harmless  from  the  payment  of  such  fees,  dues  and  assessments, 
and  to  procure  the  payment  of  one-tenth  part  of  the  moneys 
due  and  payable  on  said'  poUcy  after  the  death  of  said  party 
of  the  first  part,  when  obtained  from  and  paid  by  said  Protec- 
tion Life  Insurance  Company,  to  the  party  or  parties  entitled 
thereto,  according  to  the  disposition  made  thereof  by  said  party 
of  the  first  part  in  his  said  transfer  and  assignment  of  said 
policy,  subject  to  the  aforesaid  lien  and  deduction. 

"  It  is  hereby  expresslj'  understood  and  agreed  by  and  be- 
tween the  parties  hereto  that  said  Scioto  Trust  Association  do 
not  not  in  any  manner  obligate  themselves  to  said  party  of  the 
first  part  for  the  performance  by  said  Protection  Life  Insur- 
ance Company  of  its  promises  or  obligations  contained  in  the 
policy  issued  on  the  application  of  said  party  of  the  first  part 
and  herein  referred  to. 

"  "Witness  our  hands  this  27th  day  of  Febi'uary,  A.  D.  1872. 

"  Henry  L.  Crosser. 

"  The  Scioto  Trust  Association, 
"  By  A.  McFarland,  President, 

"  George  Davis,  Treasurer." 
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On  the  following  day,  I'ebruary  28,  1872,  Grosser  executed 
to  the  association  the  following  assignment : 

"  In  consideration  of  the  terms  and  stipulations  of  a  certain 
agreement  concluded  by  and  between  the  undersigned  and  the 
Scioto  Trust  Association  of  Portsmouth,  Ohio,  and  for  value 
received,  I  hereby  waive  and  release,  transfer  and  assign  to 
said  Scioto  Trust  Association  all  my  right,  title,  and  interest 
in  and  to  the  within  life  insurance  policy  No.  3,247,  issued  to 
rae  by  the  Protection  Life  Insurance  Company  of  Chicago,  Illi- 
nois, and  all  sum  or  sums  of  money  due,  owing,  and  recoverable 
by  virtue  of  said  policy,  save  and  except  the  one-tenth  part  of 
the  same,  which  tenth  part,  after  deducting  therefrom  the 
amount,  if  any,  which  I  may  owe  to  said  Scioto  Trust  Associa- 
tion for  fees  or  dues,  shall  be  paid  to  Kate  Grosser,  or  in  case 
of  her  death,  to  such  person  or  persons  as  the  law  may  direct. 
And  I  hereby  constitute,  without  power  of  revocation  on  my 
part,  the  said  Scioto  Trust  Association  my  attorney,  with  full 
power  in  their  own  name  to  collect  and  receipt  for  the  whole 
amount  due  and  payable  on  said  policy  at  the  time  of  my 
death,  to  keep  and  retain  that  portion  thereof  which  is  the  ab- 
solute and  exclusive  property  of  said  Scioto  Trust  Association, 
to  wit,  nine-tenths  thereof,  and  to  pay  the  balance,  one-tenth 
part  thereof,  when  thus  obtained  and  received  from  the  said 
Protection  Life  Insurance  Company,  to  the  party  or  parties  en- 
titled thereto,  after  first  deducting  therefrom,  as  above  du'ected 
and  stipulated,  the  amount,  if  any,  due  from  me  at  the  time  of 
my  death  to  said  Scioto  Trust  Association  for  fees  and  dues. 

"  Witness  my  hand  and  seal  this  28th  day  of  February,  A. 
D. 1872. 

"Henry  L.  Crosseb."  [seal.] 

Grosser  died  on  the  11th  of  September,  1878,  and  on  the 
16th  of  May,  1874,  the  trust  association  collected  from  the  in- 
surance company  the  amount  of  the  policy,  namely,  $5,000, 
one-tenth  of  which  ($500),  less  certain  sums  due  under  the 
agreement,  was  paid  to  the  widow  of  the  deceased. 

The  present  action  is  brought  to  recover  the  balance,  which 
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with  interest  exceeds  five  thousand  dollars.  The  defendants 
admit  the  collection  of  the  money  from  the  insurance  com- 
pany; but,  to  defeat  the  action,  rely  upon  the  agreement  men- 
tioned and  the  assignment  of  the  policy  stipulated  in  it.  The 
agreement  and  assignment  are  specifically  mentioned  in  the 
second  and  third  of  the  three  defenses  set  up  in  their  answer. 
The  first  defense  consists  in  a  general  allegation  that  nine- 
tenths  of  the  policy  was  assigned  by  the  deceased  to  the  de- 
fendants in  good  faith  and  for  a  valuable  consideration,  and 
that  a  power  of  attorney  was  executed  to  them  at  the  time  to 
collect  the  remaining  one-tenth  and  pay  the  same  over  to  the 
widow  of  the  deceased ;  and  that  after  the  collection  of  the 
amount  they  had  paid  the  one-tenth  to  her,  and  taken  her 
receipt  for  it. 

The  case  was  tried  by  the  court  without  the  intervention  of 
a  jury.  On  the  trial  the  plaintiff  gave  in  evidence  the  depo- 
sition of  the  receiver  of  the  insurance  company,  who  produced 
from  the  papers  in  his  custody  the  policy  of  insurance,  the 
agreement  and  assignment  mentioned,  the  proofs  presented  to 
the  company  of  the  death  of  the  insured,  and  the  receipt  by 
the  trust  association  of  the  insurance-money.  There  was  no 
other  testimony  offered.  The  court  thereupon  found  for  the 
defendants,  to  which  finding  the  plaintiff  excepted.  Judgment 
being  entered  thereon  in  their  favor,  the  case  is  brought  to 
this  court  for  review. 

F.  B.  Foraker,  for  plaintiff  in  error. 

A.  C.  Thompson,  for  defendants  in  error. 

Field,  J. — As  seen  from  the  statement  of  the  case,  the  evi- 
dence before  the  court  was  not  conflicting,  and  it  was  only 
necessary  to  meet  the  general  allegations  of  the  first  defense. 
All  the  facts  established  by  it  are  admitted  in  the  other  de- 
fenses. The  court  could  not  have  ruled  in  favor  of  the  de- 
fendants without  holding  that  the  agreement  between  the  de- 
ceased and  the  Scioto  Trust  Associatioa  was  valid,  and  that 
7  v4 
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the  assignment  transferred  to  it  the  right  to  nine-tenths  of  the 
money  collected  on  the  policy.  For  alleged  error  in  these  par- 
ticulars the  plaintiff  asks  a  reversal  of  the  judgment. 

The  policy  executed  on  the  life  of  the  deceased  was  a  valid 
contract,  and  as  such  was  assignable  by  the  assured  to  the  trust 
association  as  security  for  any  sums  lent  to  him,  or  advanced 
for  the  premiums  and  assessments  upon  it.  But  it  was  not 
assignable  to  the  association  for  any  other  purpose.  The  as- 
sociation had  no  insurable  interest  in  the  life  of  the  deceased, 
and  could  not  have  taken  out  a  policj'  in  its  own  name.  Such 
a  policy  would  constitute  what  is  termed  a  wager  policy,  or  a 
mere  speculative  contract  upon  the  life  of  the  assured,  with  a 
direct  interest  in  its  early  termination. 

It  is  not  easy  to  deiine  with  precision  what  will  in  all  cases 
constitute  an  insurable  interest  so  as  to  take  the  contract  out 
of  the  class  of  wager  policies.  It  may  be  stated  generally, 
however,  to  be  such  an  interest,  arising  from  the  relations  of 
the  party  obtaining  the  insurance,  either  as  creditor  of  or  surety 
for  the  assured,  or  from  the  ties  of  blood  or  marriage  to  him, 
as  will  justify  a  reasonable  expectation  of  advantage  or  bene- 
fit from  the  continuance  of  his  life.  It  is  not  necessary  that 
the  expectation  of  advantage  or  benefit  should  be  always  capa- 
ble of  pecuniary  estimation,  for  a  parent  has  an  insurable  in- 
terest in  the  life  of  his  child,  and  a  child  in  the  life  of  his  parent, 
a  husband  in  the  Hfe  of  his  wife,  and  a  wife  in  the  life  of  her 
husband.  The  natural  affection  in  cases  of  this  kind  is  con- 
sidered as  more  powerful — as  operating  more  efficaciously — to 
protect  the  life  of  the  insured  than  any  other  consideration. 
But  in  all. cases  there  must  be  a  reasonable  ground,  founded 
upon  the  relations  of  the  parties  to  each  other,  either  pecuniary 
or  of  blood  or  affinity,  to  expect  some  benefit  or  advantage 
from  the  continuance  of  the  life  of  the  assured.  Otherwise 
the  contract  is  a  mere  wager,  by  which  the  party  taking  the 
policy  is  directly  interested  in  the  early  death  of  the  assured. 
Suc.h  policies -have  a. tendency  to  create  a  desire  for  the  event. 
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They  are,  therefore,  independently  of  any  statute  on  the  sub- 
ject, condemned  as  being  against  public  policy. 

The  assignment  of  a  policy  to  a  party  not  having  an  insur- 
able interest  is  as  objectionable  as  the  taking  out  of  a  policy  in 
his  name.  Nor  is  its  character  changed  because  it  is  for  a  por- 
tion merely  of  the  insurance-money.  To  the  extent  in  which 
the  assignee  stipulates  for  the  proceeds  of  the  policy  beyond 
the  sums  advanced  by  him,  he  stands  in  the  position  of  one 
holding  a  wager  policy.  The  law  might  be  readily  evaded  if 
the  policy,  or  an  interest  in  it,  could,  in  consideration  of  paying 
the  premiums  and  assessments  upon  it,  and  the  promise  to  pay 
upon  the  death  of  the  assured  a  portion  of  its  proceeds  to  his 
representatives,  be  transferred  so  as  to  entitle  the  assignee  to 
retain  the  whole  insurance-money. 

The  question  here  presented  has  arisen  under  somewhat  dif- 
ferent circumstances  in  several  of  the  State  courts,  and  there 
is  a  conflict  iu  their  decisions.  In  the  Franklin  Life  Insurance 
Company  v.  Hazzard,  which  arose  in  Indiana,  the  policy  of 
insurance,  which  was  for  $3,000,  contained  the  usual  provis- 
ion that  if  the  premiums  were  not  paid  at  the  times  specified 
the  policy  would  be  forfeited.  The  second  premium  was  not 
paid,  and  the  assured  declaring  that  he  had  concluded  not  to 
keep  lip  the  policy,  sold  it  for  twenty  dollars  to  one  having  no 
insurable  interest,  who  took  an  assignment  of  it  with  the  con- 
sent of  the  secretary  of  the  insurance  company.  The  assignee 
subsequently  settled  with  the  company  for  the  unpaid  premium. 
In  a  suit  upon  the  policy,  the  Supreme  Court  of  the  State  held 
that  the  assignment  was  void,  stating  that  all  the  objections 
against  the  issuing  of  a  policy  to  one  upon  the  life  of  another, 
in  whose  life  he  has  no  insurable  interest,  exist  against  holding 
such  a  policy  by  mere  purchase  and  assignment.  "In  either 
case,"  said  the  court,  "  the  holder  of  such  policy  is  interested 
in  the  death  rather  than  the  life  of  the  party  assured.  The  law 
ought  to  be,  and  we  think  it  clearly  is,  opposed  to  such  spec- 
ulations in  human  life."  (41  Black,  p.  121.)  The  court  re- 
ferred with  approval  to  a  decision  of  the  same  purport  by  the 
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Supreme  Court  of  Massachusetts,  in  Stevens  v.  Warren,  101 
Mass.,  564.  There  the  question  presented  was  whether  the 
assignment  of  a  policy  by  the  assured  in  his  hfe-time,  without 
the  assent  of  the  insurance  company,  conveyed  any  right  in 
law  or  equity  to  the  proceeds  when  due.  The  court  was  unani- 
mously of  opinion  that  it  did  not,  holding  that  it  was  contrary 
not  only  to  the  terms  of  the  contract,  but  contrary  to  the  gen- 
eral policy  of  the  law  respecting  insurance,  in  that  it  might  lead 
to  gambling  or  sjieculative  contracts  upon  the  chances  of  hu- 
man life.  The  court  also  referred  to  provisions  sometimes  in- 
serted in  a  policy  expressing  that  it  is  for  the  benefit  of  another, 
or  is  payable  to  another  than  the  representatives  of  the  assured, 
and  after  remarking  that  the  contract  in  such  a  case  might  be 
sustained,  said  "  that  the  same  would  probably  be  held  in  the 
case  of  an  assignment  with  the  assent  of  the  assurers.  But  if 
the  assignee  has  no  interest  in  the  life  of  the  subject  which 
would  sustain  a  policy  to  himself,  the  assignment  would  take 
efl:'ect  only  as  a  designation,  by  mutual  agreement  of  the  par- 
ties, of  the  person  who  should  be  entitled  to  receive  the  proceeds 
when  due,  instead  of  the  personal  representatives  of  the  de- 
ceased. And  if  it  should  appear  that  the  arrangement  was  a 
cover  for  a  speculating  risk,  contravening  the  general  policy 
of  the  law,  it  would  not  be  sustained." 

Although  the  agreement  between  the  trust  association  and 
the  assured  was  invalid  as  far  as  it  provided  tor  an  absolute 
transfer  of  nine-tenths  of  the  proceeds  of  the  policy  upon  the 
conditions  named,  it  was  not  of  that  fraudulent  kind  with 
respect  to  which  the  courts  regard  the  parties  as  alike  culpable 
and  refuse  to  interfere  with  the  resijlts  of  their  action.  No 
fraud  or  deception  upon  any  one  was  designed  by  the  agree- 
ment, nor  did  its  execution  involve  any  moral  turpitude.  It 
is  one  which  must  be  treated  as  creating  no  legal  right  to  the 
proceeds  of  the  policy  beyond  the  sums  advanced  upon  its 
security ;  and  the  courts  will,  therefore,  bold  the  recipient  of 
the  moneys  beyond  those  sums  to  account  to  the  representar 
tives  of  th^  deceased.    It  was  lawful  for  the  association  to 
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advance  to  the  assured  the  sums  payable  to  the  insurance  com- 
pany on  the  policy  as  they  became  due.  It  was  also  lawful  for 
the  assured  to  assign  the  policy  as  security  for  their  payment. 
The  assignment  was  only  invalid  as  a  transfer  of  the  proceeds 
of  the  policy  beyond,  what  was  required  to  refund  those  sums, 
with  interest.  To  hold  it  valid  for  the  whole  proceeds  would 
be  to  sanction  speculative  risks  on  human  life  and  encourage 
the  evils  for  which  wager  policies  are  condemned. 

The  decisions  of  the  New  York  Court  of  Appeals  are,  we 
are  aware,  opposed  to  this  view.  They  hold  that  a  valid 
policy  of  insurance  effected  by  a  person  upon  his  own  life,  is 
assignable  like  an  ordinary  chose  in  action,  and  that  the  assignee 
is  entitled,  upon  the  death  of  the  assured,  to  the  full  sum,  pay- 
able without  regard  to  the  consideration  given  by  him  for  the 
assignment,  or  to  his  possession  of  any  insurable  interest  in  the 
life  of  the  assured.  (St.  John  v.  The  American  Mutual  Life  In- 
surance Company,  13  New  York,  31 ;  Valton  v.  The  National 
Loan  Fund  Life  Assurance  Company,  20  New  York,  32.) 
Ib  the  opinion  in  the  first  case  the  court  cite  Ashley  v.  Ashley, 
3  Simons,  149,  in  support  of  its  conclusions;  and  it  must  be 
admitted  that  they  are  sustained  by  many  other  adjudications. 
But  if  there  be  any  sound  reason  for  holding  a  policy  invalid 
when  taken  out  by  a  party  who  has  no  interest  in  the  life  of 
the  assured,  it  is  difficult  to  see  why  that  reason  is  not  as  co- 
gent and  operative  against  a  party  taking  an  assignment  of  a 
policy  upon  the  life  of  a  person  in  which  he  has  no  interest. 
The  same  ground  ^vhich  invalidates  the  one  should  invalidate 
the  other — so  far,  at  least,  as  to  restrict  the  right  of  the  assignee 
to  the  sums  actually  advanced  by  Mm.  In  the  conflict  of  de- 
cisions oh  this  subject  we  are  free  to  follow  those  which  seem 
more  fully  in  accord  with  the  general  policy  of  the  law  against 
speculative  contracts  upon  human  life.      i 

In  this  conclusion  we  are  supported  by  the  decision  in 
Gammack  v.  Lewis,  15  "Wall.,  643.  There  a  policy  of  life  in- 
surance for  $3,000,  procured  by  a  debtor  at  the  suggestion  of 
a  creditor  to  whom  he  owed  $70,  was  assigned  to  the  latter  to 
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secure  the  debt,  upon  his  promise  to  pay  the  premiums,  and, 
in  case  of  the  death  of  the  assured,  one-third  of  the  proceeds 
to  his  widow.  On  the  death  of  the  assured,  the  assignee  col- 
lected the  money  from  the  insurance  company,  and  paid  to  the 
widow  $950  as  her  proportion  after  deducting  certain  pay- 
ments made.  The  widow,  as  administratrix  of  the  deceased's 
estate,  subsequently  sued  for  the  balance  of  the  money  collect- 
ed, and  recovered  judgment.  The  case  being  brought  to  this 
court,  it  was  held  that  the  transaction,  so  far  as  the  creditor 
was  concerned,  for  the  excess  beyond  the  debt  owing  to  him, 
was  a  wagering  policy,  and  that  the  creditor,  in  equity  and  good 
conscience,  should  hold  it  only  as  security  for  what  the  debtor 
owed  him  when  it  was  assigned,  and  fdr  such  advances  as  he 
might  have  afterwards  made  on  account  of  it,  and  that  the  as- 
signment was  valid  only  to  that  extent.  This  decision  is  in 
harmony  with  the  views  expressed  in  this  opinion. 

The  judgment  of  the  court  below  will  therefore  be  reversed, 
and  the  cause  remanded  with  direction  to  enter  a  judgment 
for  the  plaintiff  for  the  amount  collected  from  the  insurance 
company,  with  interest,  after  deducting  the  sum  already  paid 
to  the  widow  and  the  several  sums  advanced  by  the  defend- 
ant ;  and  it  is  so  ordered. 

Kevbesed. 


Ealls  County  v.  Joseph  M.  Douglass. 

March  6, 1882. 

County  bonds  issued  in  Missouri  by  a  de  facto  County  Court,  sealed 
with  the  seal  of  the  court  and  signed  by  the  de  facto  president,  can- 
not be  impeached  in  the  hands  of  an  innocent  holder  by  showing  that 
the  acting  president  was  not  de  jure  one  of  tlie  justices  of  the  court. 

It  cannot  be  set  up  as  a  defense  to  bonds  issued  by  counties  in  Missouri 
in  pp.yment  of  subscriptions  to  the  capital  stock  of  a  company,  and  in 
the  hands  of  innocent  holders,  that  tlie  company  to  whose  stock  the 
subscription  was  made  was  not  organized  within  the  time  limited  by 
its  charter. 

Bonds  issued  by  counties  in  Missouri  in  1870  and  1871  in  payment  of 
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siibscriptfoiis  to  railroad  stock,  witliout  a  vote  ol  the  people,  are  valid 
if  the  subscription  was  made  under  authority  of  charters  granted  in 
1857,  wliich  did  not  require  such  vote,  the  State  Constitution  of  1865 
having  been  construed  at'the  time  of  the  issue  of  such  bonds  not  to 
be  retroactive. 

4.  County  bonds  and  coupons  issued  in  1870  and  1871  in  payment  of  sub- 

scriptions to  railroad  companies  were  not  required  to  be  stamped  by 
the  United  States  internal  revenue  laws  in  force  at  the  time  of  their 
issue,  being  exempt  from  taxation  as  official  instruments  issued  by 
the  officers  of  any  State,  county,  town,  or  other  municipal  corporation. 

5.  The  execution  of  the  bonds  not  being  denied  under  oath,  it  was  not 

necessary,  according  to  Missouri  practice,  to  prove  the  order  of  the 
County  Court  authorizing  their  execution. 

6.  Bonn-fide  ownership  of  the  coupons  sued  on  being  denied,  it  was  not 

onlj'  proper  but  necessary  to  prove  it. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

H.  A.  Cunninghxtm,  for  plaintiff  in  error. 

John  H.  Overall,  for  defendant  in  error. 

Waite,  C.  J. — If  we  understand  correctly  the  questions  pre- 
sented in  this  case,  they  are — 

1.  Whether  if  county  bonds  are  issued  in  Missouri  by  a  de 
facto  County  Court,  and  are  sealed  with  the  seal  of  the  court 
and  signed  by  the  de  facto  president,  they  can  be  impeached 
in  the  hands  of  an  innocent  holder  by  showing  that  the  acting 
president  was  not  de  jure  one  of  the  justices  of  the  court. 

2.  Whether  it  can  be  shown  as  a  defense  to  bonds  issued  by 
counties  in  Missouri  in  payment  of  subscriptions  to  the  capital 
stock  of  a  company,  and  in  the  hands  of  innocent  holders, 
that  the  company  to  whose  stock  the  subscription  was  made 
was  not  organized  within  the  time  limited  by  its  charter. 

3.  Whether  bonds  issued  by  counties  in  Missouri  during  the 
years  1870  and  1871,  in  payment  of  subscriptions  to  the  stock 
of  railroad  companies,  without  a  vote  of  the  people,  are  invalid 
if  the  subscription  was  made  under  authority  of  charters  granted 
in  1857,  which  did  not  require  such  a  vote  to  be  taken. 
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4.  Whether  coudty  bonds  and  coapons  issued  in  the  years 
1870  and  1871,  in  payment  of  subscriptions  to  railroad  com- 
panies, were  admissible  in  evidence  on  the  trial  of  an  action 
against  the  county  for  the  recovery  of  the  amount  due  thereon, 
if  not  stamped  as  obligations  for  the  payment  of  money  under 
the  provisions  of  the  internal  revenue  laws  of  the  United 
States  in  force  at  tlie  time  of  their  issue. 

5.  Whether  in  this  suit  it  .was  necessary  to  prove  the  order 
of  the  County  Court  autho;riziDg  the  president  of  the  court  to 
sign  and  the  agent  to  countersign  the  bonds,  there  being  no 
plea  or  answer  sworn  to  denying  the  execution  of  the  bonds  or 
coupons  sued  on. 

6.  Whether  testimony  was  admissible  to  prove  that  the  plain- 
tift'  was  a  bcma-fide  holder  and  owner  of  the  coupons  sued  on, 
there  being  no  averment  in  the  petition  to  that  effect. 

There  are  othei-  questions  presented  by  the  assignments  of 
error,  but  they  are  not  alluded  to  in  the  argument,  and  we  do 
not  deem  them  of  sufficient  importance  to  require  attention. 

1.  As  to  the  competency  of  the  court. 

In  no  State  is  it  more  authoritatively  settled  than  in  Missouri 
that  "the  acts  of  an  officer  de facto  (although  his  title  may  be 
bad)  are  valid  so  far  as  they  concern  the  public,  or  the  rights 
of  third  persons  who  have  an  interest  in  the  things  done." 
In  State  v.  Douglass,  50  Mo.,  596,  the  Supreme  Court  of  that 
State  said:  "Without  this  rule  the  budness  of  a  community 
could  not  be  transacted.  The  public  are  necessarily  compelled 
to  do  business  with  an  officer  who  is  exercising  the  duties  and 
privileges  of  an  office  under  color  of  right,  and  to  say  that 
his  acts  as  to  strangers  should  be  void  would  be  productive  of 
irreparable  mischief  It  would  cause  a  suspension  of  business 
till  every  officer's  right  dejure  was  established."  To  the  same 
•effect  is  Harbaugh  v.  Winsor,  38  Mo.,  327.  This  is  conclusive. 
•  The  question  here  is  not  'whether  Dimmick  was  de  jwre  pro- 
bate judge  of  Kails  county,  but  whether  he  was  acting  under 
color  of  right  as  a  justice  and  president  of  the  County  Court, 
That  is  averred  in  the  petition  and  not  denied  in  the  answer. 
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His  right  to  the  office  is  one  thing ;  his  action  while  exercising 
the  duties  of  the  office  another. 

2.  As  to  the  organization  of  the  company. 

Both  this  court  and  the  Suprenae  Court  of  Missouri  have  held 
over  and  over  again  that  such  a  defense  as  was  here  set  up 
cannot  be  maintained.  (Bank  of  Missouri  v.  Merchants'  Bank, 
10  Mo.,  130 ;  Kayser  v.  Trustees  of  Bremen,  16  Id.,  90 ;  Smith 
V.  County  of  Clark,  54  Id,,  81 ;  City  of  St.  Louis  v.  Shields,  62 
Mo.,  247 ;  County  of  Macon  v.  Shores,  97  XJ.  S.,  277.) 

3.  As  to  the  vote  of  the  people. 

The  Supreme  Court  of  Missouri  has  many  times  decided, 
and  this  court,  following  such  decisions,  has  always  held,  that 
the  provision  in  the  State  Constitution  of  1865,  article  11,  sec- 
tion 14,  prohibiting  a  county  from  becoming  a  stockholder  in 
or  loaning  its  credit  to  a  corporation  without  a  vote  of  the 
people,  was  intended  as  a  limitation  on  future  legislation  only, 
and  did  not  operate  to  repeal  enabling  acts  in  existence  when 
the  Constitiition  took  efiect.  (State  v.  Macon  County,  41  Mo., 
453 ;  Kansas  City,  &c.,  R  R.  Co.  v.  Justices  Nodaway  Countj 
Court,  47  Id.,  349 ;  State  v.  County  Court  of  Sullivan  County,  51 
Id.,  531,  decided  in  1873,  in  which  it  was  said,  "It  has  always 
been  held  that  the  provision  of  the  Constitution,  article  11, 
section  14,  was  a  limitation  upon  the  future  power  of  the  Legis- 
lature, and  was  not  intended  to  retroact  so  as  to  have  any 
controlling  application  to  laws  in  existence  when  the  Constitu- 
tion was  adopted  ; "  State  v.  G-reene  County,  54  Id.,  550 ; 
County  of  Callaway  «.  Foster,  93  U.  S.,  570;  County  of  Scot- 
land V.  Thomas,  94  Id.,  688;  County  of  Henry  v.  Nicolay,  95 
Id.,  624;  County  of  Cass  v.  Gillett,  100  Id.,  592.)  When  all 
these  cases  were  decided  the  act  of  March  23,  1861,  was  in 
force,  which  provided  that  it  should  not  be  lawful  for  counties 
to  subscribe,  to  the  stock  of  railroad  companies  until  an  election 
had  been  held  und«r  the  provisions  of  that  act;  yet  it  seems, 
never  to  have  been  specially  referred  to,  either  by  counsel  or 
the  court,  except  once  in  Smith  v.  Clarke  Oountyj,  54  Mo.,  70, 
when  Napton,  J.,  said :  "  So  that  the  provisions  of  the  revised 
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code  of  1855,  and  the  amendatory  acts  of  1860  and  1861,  and 
the  constitutional  prohibition,  and  the  legislative  adoption  of  the 
prohibition  immediately  after  its  passage,  have  been  held  by 
repeated  adjudications,  and  without  any  conflicting  opinions 
of  the  court,  or  any  individual  judge  thereof,  so  far  as  their 
reports  show,  not  to  effect  the  repeal  of  the  privileges  contained 
in  special  charters." 

Such  being  the  condition  of  the  law  on  this  subject  down  to 
April,  1878,  we  do  not  feel  inclined  to  reconsider  our  former 
rulings  and  follow  the  later  decisions  of  the  Supreme  Court 
of  the  State  in  State  v.  Garroute,  67  Mo.,  455,  and  State  v.  Dal- 
las County,  72  Mo.,  330,  where  this  whole  line  of  cases  was 
substantially  overruled.  The  bonds  involved  in  this  suit  were 
all  in  the  hands  of  innocent  holders  when  the  law  of  the  State 
was  so  materially  altered  by  its  courts.  In  our  opinion  the 
rights  of  the  parties  to  this  suit  are  to  be  determined  by  the ' 
"law  as  it  was  judicially  construed  to  be  when  the  bonds  in 
question  were  put  on  the  market  as  commercial  paper."  (Doug- 
lass V.  Pike  County,  101  U.  S.,  687.) 

4.  As  to  the  stamps. 

The  act  of  July  13, 1866,  (14  Stat.,  141,  ch.  184,)  amending 
that  of  June  30,  1864,  (13  Stat,  293,  ch.  173,  sec.  154,)  pro- 
vided that  all  oflicial  instruments,  documents,  and  papers  issued 
b}'  the  officers  of  the  United  States  Government,  or  by  the  offi- 
cers of  any  State,  county,  town,  or  other  municipal  corporation, 
should  be  exempt  from  taxation.  This  exempted  the  class  of 
public  securities  to  which  these  bonds  and  coupons  belong. 
It  is,  indeed,  said  in  a  proviso  that  the  intention  was  only  to 
exempt  State,  county,  town,  or  municipal  corporations  from 
taxation  while  in  the  exercise  of  the  functions  strictly  belong- 
ing to  them  in  their  ordinary  governmental  and  municipal 
capacity,  but  that  does  not,  as  we  think,  affect  this  case.  These 
bonds  were  issued  by  this  county  in  its  municipal  capacitj',  and 
for  purposes  which  were  declared  by  law  to  be  municipal. 

6.  As  to  the  proof  of  authority  from  the  County  Court. 

It  is  conceded  that,  under  the  practice  in  Missouri,  unless 
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the  execution  of  the  bonds  was  denied  under  oath,  their  execu- 
tion was  admitted.  There  was  no  such  denial  here.  Hence 
it  was  only  necessary  to  prove  such  facts  connected  with  the 
execution  as  were  directly  put  in  issue  by  the  pleadings.  The 
only  defense  relied  on  under  this  branch  of  the  case  was  the 
authority  of  the  court  to  make  the  order  it  did.  All  else  was, 
therefore,  admitted.  As  the  presiding  judge  was  necessarily 
the  president  of  the  court,  the  bonds  are  not  invalid  because 
signed  by  the  president  as  presiding  judge. 

6.  As  to  proof  of  bona-fde  ownership. 

Ownership  was  alleged  in  the  petition.  This  ownership  at 
the  maturity  of  the  coupons  and  for  value  was  denied  in  the 
answer.  This  clearly  made  the  evidence  not  only  proper  but 
necessary. 

Since  all  the  defenses  relied  on  involved  questions  of  law 
only,  except  that  as  to  bona-fde  ownership,  and  the  court  cor- 
rectly decided  the  legal  propositions  in  a  favor  of  the  plaintift', 
it  was  not  error  to  instruct  the  jury  to  bring  in  a  verdict  for 
the  plaintiff  if  they  believed  he  was  the  bona-fde  holder  and 
owner  for  the  coupons  sued  for. 

The  judgment  is  affirmed.  Affirmed. 


Michael  McCormick  v.  John  Jay  Knox,  commissioner  of  the 
Fkebdman's  Savings  and  Trust  Company,  et  al. 

March  6, 1682. 

A  decree  in  a  chancery  suit  allowing  a  junior  incumbrancer  to  redeem 
real  estate  whicli  had  been  sold  at  a  trust  sale  on  condition  that  he 
would  payoff  an  incumbrance  prior  to  his  own,  and  also  refund  to  such 
incumbrancer  the  amount  of  an  incumbrance  prior  to  both  and  the 
taxes  and  insurance  on  the  property,  which  had  been  paid  by  such 
incumbrancer,  gave  him  all  the  rights  to  which  he  was  entitled,  and 
was  correct. 

Appeal  from  the  Supreme  Court  of  the  District  of  Columbia. 
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The  pleadings  and  evidence  in  this  case  disclose  the  follow- 
ing state  of  facte: 

Prior  to  October  3,  1871,  R.  W.  Bruff  was  the  owner  in  fee 
of  certain  real  estate  in  the  city  of  Washington.  On  the  day 
just  mentioned  he  executed  to  Albert  J.  Meyer  his  promissory 
note  of  that  date  for  $&,O0O,  payable  in  five  years,  and  secured 
it  by  a  deed  of  trust  on  said  property,  with  power  of  sale,  to 
one  Wimer  as  trustee.  On  June  29, 1872,  Bruff  conveyed  the 
property  to  Mary  J.  Wheeler  (widow),  who  afterwards,  on  July 
1, 1872,  for  the  accommodation  of  Bruff,  made  her  note  of  that 
date,  payable  one  year  after  date  to  the  order  of  Bruff,  for 
$2,000,  and  to  secure  it  executed  a  deed  of  trust  on  the  same 
property  to  W.  H.  Ward  as  trustee,  with  power  of  sale  in  case 
of  default  in  the  payment  of  the  note. 

On  July  13,  1872,  Bruff,  for  himself  and  his  partner,  one 
Holtzclaw,  executed  to  the  Freedman's  Savings  and  Trust 
Company  a  note  for  $3,000,  and  as  collateral  security  therefor 
deposited  with  the  company  forty  shares  in  the  Capitol  Hill 
Building  Association  and  the  above-mentioned  note  of  Mrs. 
Wheeler,  secured  as  aforesaid.  Payments  were  made  upon 
the  note  of  Holtzclaw  &  Bruff,  so  that  on  April  9,  1873,  there 
appeared  to  be  due  thereon  the  sum  of  $1,045. 

On  June  3, 1873,  Mrs.  Wheeler  conveyed  the  property  to 
the  appellant,  Michael  McCormick,  by  deed  of  that  date,  which, 
though  absolute  on  its  face,  it  is  clear  from  the  evidence  was 
merely  given  as,  security  for  a  pre-existing  debt. 

The  Freedman's  Savings  and  Trust  Company  having  become 
insolvent,  three  coramissiotiers  were  appointed  under  an  act 
of  Congress  to  take  possession  of  and  administer  its  assets, 
■fhey  entered  on  their  duties  about  July  12,  1874.  Default 
having  been  made  in  the  payment  of  the  balance  due  on  the 
note  of  Holtzclaw  &  Bruff,  and  also  in  the  payment  of  the  note 
made  by  Mrs.  Wheeler,  the  commissioners  of  the  Freedman's 
Savings  and  Trust  Company  directed  Ward,  the  trustee,  to 
proceed  to  execute  the  trusts  imposed  on  him  by  the  trust  deed 
made  by  Mrs.  Wheeler  on  July  1,  1872.     He  accordingly  ad- 
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vertised  the  property  conveyed  to  hira  by  the  trust  deed,  and 
it  was  sold  at  public  auction  on  March  17,  1876,  and  bid  in  by 
the  commissioners,  to  whom  Ward,  the  trustee,  made  a  deed 
of  conveyance. 

The  note  for  $5,000,  which  was  held  by  Meyer,  having  be- 
come due,  he  insisted  that  it  should  be  paid,  and  threatened, 
if  it  were  not  paid,  to  cause  the  property  to  be  again  advertised 
and  sold  under  the  trust  deed  to  Wimer.  The  commissioners 
thereupon  paid  Meyer  the  amount  due  on  the  note  held  by  him, 
namely,  |6,128,  and  received  from  the  trustee,  Wimer,  a  deed 
of  release  to  the  property. 

After  the  convej'auce  of  the  property  by  Ward  to  the  com- 
missionei's,  they  took  possession  of  it,  and  received  its  rents 
until  March  17,  1879. 

On  March  15,  1879,  McCormick  filed  the  bill  in  this  case 
against  the  commissioners.  He  founded  his  title  to  relief  upon 
the  deed  made  to  him  by  Mrs.  Wheeler  on  June  3, 1873.  The 
prayer  of  his  bill  was  that,  on  account  of  certain  alleged  infor- 
malities, the  sale  made  by  Ward,  trustee,  to  the  commissioners 
might  be  declared  void  and  his  deed  cancelled,  that  an  account 
might  be  taken  of  the  balance  due  on  the  note  secured  by  the 
trust  deed  to  Ward,  and  that  the  rents  received  by  the  com- 
missioners while  in  possession  of  the  property  might  be  set  off 
against  such  balance,  and  for  general  relief. 

The  commissioners  tiled  an  answer  and  cross-bill.  In  the 
latter  they  prayed  that  the  sale  made  to  them  by  Ward,  the 
trustee,  might  be  ratiiied  and  confirmed  and  their  title  to  the 
property  declared  good  and  valid. 

McCormick,  the  appellant,  answered  the  cross-bill,  in  which 
he  denied  the  right  of  Ward,  the  trustee,  to.  sell  the  property, 
the  regularity  of  the  sale,  &c. 

There  were  other  pleadings  in  the  case  which  are  not  nec- 
essary to  be  stated  upon  this  appeal. 

By  virtue  of  an  act  of  Congress  approved  February  21, 
1881,  the  court  made  an  order  substituting  Knox,  the  present 
appellee,  for  the  three  original  commissioners.     Upon  final 
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hearing  on  the  pleadings  and  evidence,  the  court  in  special 
term  made  a  decree  to  the  effect  that  McCormick  or  Mrs. 
"Wheeler  might  redeem  the  property  by  paying  the  balance  due 
on  the  note  for  $3,000  made  by  Holtzclaw  &  Bruff  to  the 
Freedman's  Savings  and  Trust  Company,  and  also  the  amount 
paid  by  the  commissioners  on  the  note  held  by  Meyer,  and  the 
sums  paid  by  them  for  taxes,  insurance,  and  repairs  upon  the 
property  in  question,  after  deducting  the  rents  collected  by 
them ;  but  in  case  said  sums  were  not  paid  within  thirty  days 
after  confirmation  of  the  auditor's  report  ascertaining  the  same, 
the  sale  and  deed  by  Ward,  the  trustee,  to  the  commissioners 
should  stand  ratified  and  confirmed.  McCormick  appealed 
from  this  decree  to  the  court  in  general  term,  by  which  it  was 
affirmed,  and  has  brought  the  case  to  this  court  byappeal  from 
the  latter  decree. 

John  J.  Weed  and  W.  A.  Me%,  for  appellant. 

Enoch  Totten,  for  appellee. 

Woods,  J. — ^The  counsel  for  appellant  has  submitted  an  ar- 
gument to  show  that  the  sale  and  deed  made  by  Ward,  the 
trustee,  to  the  commissioners  of  the  Freedman's  Savings  and 
Trust  Company  was  void.  Without  discussion  ,of  this  ques- 
tion., we  simply  declare  our  opinion  to  be  that  there  is  no  solid 
ground  for  this  contention  to  rest  upon.  But  whether  the 
sale  "is  valid  or  not  is  an  immaterial  question  in  this  case,  for 
the  decree  of  the  court  below  permitted  the  complainant  to  re- 
deem the  property,  and  so  avoid  entirely  the  effect  of  the  sale 
and  deed,  by  the  payment  of  the  balance  due  on  the  prom- 
issory note  for  $3,000  made  by  Holtzclaw  &  Bruff  to  the  Freed- 
man's Savings  and  Trust  Company,  and  the  amount  due  on 
the  note  for  $5,000  made  by  Bruff  to  Meyer,  and  the  taxes, 
&c.,  paid  by  the  commissioners  of  the  Freedman's  Savings  and 
Tcust  Company,  after  deducting  the  rents  received  by  them. 
The  decree  of  the  court  below  substantially  gives  the  appellant 
all  the  relief  prayed  for  by  his  bill,  on  condition,  however,  that 
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he  should  pay  oif  the  incumbrances  on  the  property  in  ques- 
tion, older  and  better  than  his  own. 

The  only  practical  question,  therefore,  is,  were  the  terms 
upon  which  the  appellant  and  his  grantor,  Mrs'.  Wheeler,  were 
allowed  to  redeem  just  and  right?  Upon  this  point,  it  seems 
to  us,  there  can  be  no  doubt.  The  amount  due  on  the  note 
of  Holtzclaw  &  JBrutf,  it  is  conceded,  is  less  than  the  sum  due 
on  the  note  of  Mrs.  Wheeler,  which  it  was  pledged  to  secure. 
Neither  she  nor  her  grantee,  the  appellant,  can  complain  if  they 
are  required  to  pay  the  balance,  whatever  it  may  be,  due  on 
the  Holtzclaw  &  Brufl'  note  before  they  can  be  allowed  to  re- 
deem. It  is  equally  clear  that  they  ought  to  be  required  to  pay 
the  sum  applied  by  the  commissioners  to  discharge  the  amount 
due  on  the  note  held  by  Meyer,  which  was  secured  by  a  trust 
deed  on  the  premises  in  controversy  and  was  the  first  lien 
thereon. 

The  contention  of  complainant  that  he  should  receive  a  clear 
title  to  the  property  without  first  discharging  the  lien  thereon 
created  by  the  trust  deed  of  Mrs.  Wheeler,  and  without  first 
paying  the  sums  which  had  been  applied  by  the  commissioners 
to  the  discharge  of  the  lien  held  by  Meyer,  both  of  which 
were  prior  in  date  to  his  own,  is  not  founded  on  any  equity  and 
is  not  supported  by  any  authority.  On  the  contrary,  it  is  clear 
that  the  commissioners  of  the  trust  company,  having  paid  oft" 
the  oldest  incumbrance  on  the  property,  are  entitled  t9  be  sub- 
rogated to  the  rights  of  the  incumbrancer.  (Eobinson  v.  Ryan, 
25  N.  Y.,  320 ;  Eedmond  v.  Burroughs,  63  K  C,  242.) 

A  mortgagee  who  has  paid  a  prior  mortgage  or  other  incum- 
brance upon  the  land  is  entitled  to  be  repaid  the  sum  so  ad- 
vanced when  the  mortgagor  or  his  vendee  comes  to  redeem. 
(Page  V.  Foster,  7  N.  H.,  392;  Arnold  v.  Foote,  7B.  Mon.,  66; 
Harper  v.  Ely,  70  111.,  581.) 

The  same  rule  applies  to  the  payment  by  the  mortgagee  of 
taxes  on  the  mortgaged  premises,  or  any  vahd  assessment  there 
on  for  public  improvement.     (Dale  v.  McEven,  2  Cow.,  118.) 
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The  decree  of  the  court  below  gave  the  complainant  every 
right  which  the  law  accorded  him.  It  must,  therefore,  be  af- 
firmed. 

Affirmed. 


Joseph  Lehnbbutek  and  Casper  Claes  v.  Arnold  Holthaus 
AND  Anton  Holthaus,  partners  as  Holthaus  Brothers. 

March  6,  1882. 

1.  The  patent  granted  to  Lehnbeiiter  and  Claes,  No.  8,814,  dated  IvTo- 

vember  30,  1875,  for  a  certain  kind  of  show-ease,  held  on  the  evidence 
to  liave  been  infringed  by  defendants. 

2.  As  against  a  party  proved  to  have  infringed,  a  patent  is  prima-facie 

evidence  of  both  novelty  and  ntility. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

The  bill,  which  was  filed  in  the  Circuit  Court  by  the  appel- 
lants, charged  infringement  by  defendants  of  design  patent 
JNo.  8,814  for  show-cases,  granted  to  the  complainants  j.ointly, 
and  dated  November  30,  1875. 

The  answer  denied  that  the  complainants  wei-e  the  first  in- 
ventors of  the  design  patented,  denied  its  utility,  and  denied 
that  the  defendants  infringed.  To  sustain  these  denials  all  the 
testimony  offered  by  the  defendants  was  directed. 

Upon  final  hearing  the  Circuit  Court  dismissed  the  bill  be- 
cause "said  letters-patent  were  not  good  and  valid  in  law," 
and  the  complainants  have  brought  the  case  to  this  court  by 
appeal. 

The  record  contained  certain  stipulations  in  respect  to  the 
evidence.    These  were  : 

"  That  the  following  exhibits  may  be  produced  by  either 
party  at  the  hearing  upon  an  appeal  in  the  Supreme  Court, 
and  used  in  evidence  as  a  portion  of  the  transcript  herein,  viz. : 
'Defendants'  Exhibit  Wiegal  Catalogue'  and  'Defendante? 
Exhibit  Maw's  Price  Current;'  also,  'Design  Patents  NoSi 
8,287,  8,813,  and  8,814;'  also,  *  Complainants*  Exhibit  Hol- 
thaus Circular.' 
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"  That  it  shall  be  taken  as  admitted  for  the  purposes  of  this 
case  that  said  exhibits, '  Wiegal  Catalogue  *  and  '  Maw's  Price 
Current,'  were  issued  prior  to  January,  1874. 

"  That  the  circular  marked  '  Complainants'  Exhibit  Holthaus 
Circular '  is  a  copy  of  circulars  issued  by  the  defendants  in  the 
month  of  July,  1877,  and  subsequently  thereto;  that  the  cuts 
therein  correctly  represent  show-cases  made  and  sold  by  the 
defendants  in  St.  Louis,  within  said  Eastern  District  of  Mis- 
souri, during  and  after  January,  1877,  and  before  the  com- 
mencement of  this  suit,  and  still  made  and  sold  by  them ; 
also,  that  the  circular  marked  '  Complainants'  Exhibit  Claes  & 
Co.  Circular'  is  a  copj'  of  a  publication  issued  and  circulated 
by  complainants  in  the  month  of  September,  1875,  and  subse- 
quently thereto ;  also,  that  the  model  marked  on  bottom  '  Com- 
plainants' Exhibit  Model  Bo.  ],'  under  the  hand  of  the  same 
notary,  correctly  represents  show-cases  made  and  sold  by  de- 
fendants in  said  St.  Louis  during  and  after  the  month  of 
January,  1877,  and  before  the  commencement  of  these  suits." 
The  only  witness  in  the  case  was  Charles  K.  Pickles,  who 
testified  for  the  complainants  that  he  made  the  original  draw- 
ings from  which  the  plates  were  made  of  the  cuts  33,  34,  and 
36  of  the  Holthaus  circular ;  that  he  made  the  drawings  for 
Holthaus,  the  defendant,  who  gave  him  cuts  from  Claes  &  Co.'s 
circular  from  which  to  make  the  plates  or  prints,  and  that 
there  were  slight  changes  suggested  by  Holthaus,  which  the 
witness  followed  in  making  the  drawings. 

The  Wiegal  catalogue.  Maw's  price  current,  the  Holthaus 
circular,  and  the  design  patents,  numbered  respectively  8,287, 
8,813,  and  8,814,  with  their  drawings,  the  first  granted  to 
Joseph  Lehnbeuter,  and  the  other  two  to  Lehnbeuter  and 
Claes,  the  complainants,  were  put  in  evidence.  The  one  last 
named  was  that  on  which  this  suit  was  brought. 

Robert  H.  Parkinson,  for  appellants. 

No  counsel  appeared  for  appellees. 
8  v4 
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Woods,  J. — A  comparison  of  the  drawing  which  is  appended 
to  patent  Ko.  8,814  with  cut  No.  S4  of  the  Holthaua  circular, 
which  it  is  admitted  represents  show-cases  manufactured  and 
sold  by  the  defendants,  during  and  since  January,  1877,  makes 
it  clear  that  the  latter  is  a  servile  copy  of  the  former,  except- 
ing a  slight  inclination  backwards,  hardly  perceptible  to  the 
naked  eye,  of  the  glass  constituting  the  front  of  ther  elevated 
portions  of  the  case.  We  think,  therefore,  that  the  infringe- 
ment is  clearly  established. 

The  attempt  to  prove  that  the  complainants  were  not  the 
first  inventors  of  the  design  covered  by  their  letters-patent 
has  entirely  failed.  The  only  evidence  offered  on  this  branch 
of  the  defense,  are  the  publications  designated  as  Maw's  price 
current  and  the  Wiegat  catalogue.  The  first  of  these  bears 
date  in  1869  and  the  latter  in  1872.  After  a  careful  search 
through  both,  we  have  been  unable  to  find  any  design  for  a 
show-case  which  remotely  resembles  that  described  in  the  com- 
plainants' patent. 

The  design  patented  by  the  complainants,  differs  essentially 
from  any  other  which  has  been  called  to  our  attention.  It  is 
not  covered  by  the  other  patents  which  are  set  out  in  the  rec- 
ord. Whether  it  is  more  graceful  or  beautiful  than  older  de- 
signs is  not  for  us  to  decide.  It  is  sufficient  if  it  is  new  and 
useful. 

The  patent  is  prmarfacie  evidence  of  both  novelty  and  utility, 
and  neither  of  these  presumptions  has  been  rebutted  by  the 
evidence.  On  the  contrary,  they  are  strengthened.  No  antici- 
pation of  the  design  is  shown,  although  the  attempt  has  been 
made  to  prove  anticipation.  The  fact  that  it  has  been  in- 
fringed by  defendants  is  sufficient  to  establish  its  utility,  at 
least  as  against  them.  (Swayne,  Justice,  in  Whitney  V'.  Mowry, 
4  Fisher,  207.) 

Our  conclusion  is  that  the  complainants  have  a  valid  patent 
which  the  defendants  have  infringed.  The  decree  of  the  Cir- 
cuit Court  dismissing  their  bill  must,  therefore,  be  reversed, 
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and  the  cause  remanded  for  further  proceedings  in  conformity 
with  this  opinion. 

Reversed, 


Frederick  Hopt  v.  The  People  of  the  Territory  of  Utah. 

March  C,  1882. 

1.  Under  a  statute  establishing  degrees  of  the  crime  of  murder,  and  pro- 

viding that  willful,  deliberate,  malicious,  and  premeditated  killing 
sliall  be  murder  in  the  first  degree,  evidence  that  the  accused  was  in- 
toxicated at  the  time  of  the  killing  is  competent  for  the  consideration 
of  the  jury  upon  the  question  whether  he  was  in  Such  a  condition  of 
mind  as  to  be  capable  of  deliberate  premeditation. 

2.  Under  a  statute  which  requires  the  instructions  of  the  judge  to  the  jury 

to  be  reduced  to  writhig  before  they  are  given,  and  provides  that  they 
shall  form  part  of  the  record  and  be  subjects  of  appeal,  it  is  error  to 
give  an  instruetion  not  reduced  to  Writing  otherwise  tlian  by  a  ref- 
ei-enee  to  a  certain  page  of  a  law  magazine. 

Error  to  the  Supreme  Court  of  the  Territory  of  Utah. 

J,  G.  SvAherlani,  for  plaintiff  ia  error. 

S.  F.  Philips,  Solicitor- General,  for  defendant  in  error. 

Gray,  J.— The  plaintiff  in  error  was  indicted,  convicted,  and 
sentenced  for  the  crime  of  murder  in  the  first  degree  in  the 
District  Court  of  the  Third  Judicial  District  of  the  Territory  of 
Utah,  and  presented  a  bill  of  exceptions,  which  was  allowed  by 
the  presiding  judge,  and  from  his  judgment  and  sentence  ap- 
pealed to  the  Supreme  Court  of  the  Territory,  and  that  court 
having  affirmed  the  judgment  and  sentence,  he  sued  out  a  writ 
of  error  from  this  court.  Of  the  various  errors  assigned  we 
have  found  it  necessary  to  consider  two  only. 
The  peual  code  of  Utah  contains  the  following  provisions : 
"  Every  murder  perpetrated  by  poison,  lying  in  wait,  or  any 
other  kind  of  willful,  deliberate,  malicious,  and  preraediated 
killing;  or  committed  in  the  perpetratioa  of^  or  attempt  to 
perpetrate,  any  arson,  rape,  burglary,,  ot  cobbery;  or  perpe- 
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trated  from  a  premeditated  design  unlawfully  and  maliciously 
to  effect  the  death  of  any  other  human  being  other  than  him 
who  is  killed;  or  perpetrated  by  any  act  greatly  dangerous  to 
the  lives  of  others,  and  evidencing  a  depraved  mind,  regard- 
less of  human  life,  is  murder  in  the  first  degree ;  and  any  other 
homicide,  committed  under  such  circumstances  as  would  have 
constituted  murder  at  common  law,  is  murder  in  the  second 
degree."     (Sec.  89.) 

"  Every  person  guilty  of  murder  in  the  first  degree  shall 
suffer  death,  or,  upon  the  recommendation  of  the  jury,  may 
be  imprisoned  at  hard  labor  in  the  penitentiary  for  life,  at, the 
discretion  of  the  court ;  and  every  person  guilty  of  murder  in 
the  second  degree  shall  be  imprisoned  at  hard  labor  in  the 
penitentiary  for  not  less  than  five  nor  more  than  fifteen  years." 
(Sec.  90,  Compiled  Laws  of  Utah  of  1876,  pp.  585,  586.) 

By  the  Utah  code  of  criminal  procedure,  the  charge  of  the 
judge  to  the  jury  at  the  trial  "  nmst  be  reduced  to  writing  be- 
fore it  is  given,  unless  by  the  mutual  consent  of  the  parties  it 
is  given  orally;"  (sec.  257,  cl.  7;)  the  jury,  upon  retiring  for 
deliberation,  may  take  with  them  the  written  instructions 
given;  (sec.  289;)  and  "when  written  charges  have  been  pre- 
sented, given,  or  refused,  the  questions  presented  in  such 
charges  need  not  be  excepted  to  or  embodied  in  a  bill  of  ex- 
ceptions, but  the  written  charges  or  the  report,  with  the  in- 
dorsements, showing  the  action  of  the  court,  form  part  of  the 
record,  and  any  error  in  the  decision  of  the  court  thereon  may 
be  taken  advantage  of  on  appeal,  in  like  manner  as  if  pre- 
sented in  a  bill  of  exceptions."  (Sec.  315,  Laws  of  Utah  of 
1878,  pp.  115,  121,  126.) 

It  appears  by  the  bill  of  exceptions  that  evidence  was  in- 
troduced at  the  trial  tending  to  show  that  the  defendant  was 
intoxicated  at  the  time  of  the  alleged  homicide. 

The  defendant's  fifth  request  for  instructions,  which  was  in- 
dorsed "refused"  by  the  judge,  was  as  follows:  "Drunken- 
ness is  not  an  excuse  for  crime ;  but  as  in  all  cases  where  a 
jury  find  a  defendant  guilty  of  murder  they  have  to  determine 
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the  degree  of  ci-ime,  it  becomes  necessary  for  them  to  inquire 
as  to  the  state  of  mind  under  which  he  acted,  and  in  the  pros- 
ecution of  such  an  inquiry  his  condition  as  drunk  or  sober  is 
proper  to  be  considered,  where  the  homicide  is  not  committed 
by  means  of  poison,  lying  in  wait,  or  torture,  or  in  the  per- 
petration of,  or  attempt  to  perpetrate,  arson,  rape,  robbery,  or 
burglary.  The  degree  of  the  offense  depends  entirely  upon  the 
question  whether  the  killing  was  willful,  deliberate,  and  pre- 
meditated ;  and  upon  that  question  it  is  proper  for  the  jury  to 
consider  evidence  of  intoxication,  if  such  there  be;  not  upon  the 
ground  that  drunkenness  renders  a  criminal  act  less  criminal,  or 
can  be  received  in  extenuation  or  excuse,  but  upon  the  ground 
that  the  condition  of  the  defendant's  mind  at  the  time  the  act 
was  committed  must  be  inquired  after,  in  order  to  justly  deter- 
mine the  question  as  to  whether  his  mind  was  capable  of  that 
deliberation  or  premeditation  which,  according  as  they  are 
absent  or  present,  determine  the  degree  of  the  crime."  ' 

Upon  this  subject  the  judge  gave  only  the  following  written 
instruction:  "A  man  who  voluntarily  puts  himself  in  a  condi- 
tion to  have  no  control  of  his  actions  must  be  held  to  intend 
the  consequences.  The  safety  of  the  community  requires  this 
rule.  Intoxication  is  so  easily  counterfeited,  and  when  real  is 
so  often  resorted  to  as  a  means  of  nerving  a  person  up  to  the 
commission  of  some  desperate  act,  and  is  withal  so  inexcusable 
in  itself,  that  law  has  never  recognized  it  as  an  excuse  for 
crime." 

The  instruction  requested  and  refused  and  the  instruction 
given  being  matter  of  record  and  subjects  of  appeal  under  the 
provision  of  the  Utah  Code  of  Criminal  Procedure,  section  315, 
above  quoted,  their  correctness  is  clearly  open  to  consideration 
in  this  court.     (Young  v.  Martin,  8  Wall.,  354.) 

At  common  law,  indeed,  as  a  general  rule,  voluntary  intox- 
ication affords  no  excuse,  justification,  or  extenuation  of  a 
crime  committed  under  its  influence.  (United  States  v.  Drew, 
5  Mason,  28 ;  United  States  v.  McGlue,  1  Curtis,  1 ;  Common- 
wealth V.  Hawkins,  8  Gray,  463 ;  People  o.  Rogers,  18  N.  Y.,. 
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9.)  But  when  a  statute  establishing  different  degrees  of  mur- 
der requires  deliberate  premeditation  in  order  to  constitute 
murder  in  the  first  degree,  the  question  whether  the  accused 
is  in  such  a  condition  of  mind,  by  reason  of  drunkenness  or 
otherwise,  as  to  be  capable  of  deliberate  premeditation,  neces- 
sarily becomes  a  material  subject  of  consideration  by  the  Jury. 
The  law  has  been  repeatedly  so  ruled  in  the  Supreme  Judicial 
Court  of  Massachusetts  in  cases  tried  before  a  full  court,  one 
of  which  is  reported  upon  other  points,  (Comhaonwealth  v. 
Dorsey,  103  Mass.,  412,)  and  in  well  considered  cases  in  courts 
of  other  States.  (Pirtle  v.  State,  9  Humph.,  663 ;  Haile  v.  State, 
11  Humph.,  154;  Kelly  v.  Commonwealth,  1  Grant,  (Penn.,) 
484 ;  Keenan  v.  Commonwealth,  44  Penn.  St.,  55 ;  Jones  v. 
Commonwealth,  75  Penn.  St.,  403 ;  People  v.  Belencia,  21 
Cal.,  544;  People  i7.  Williams,  43  Cal.,  344 ;  State  v.  Johnson, 
40  Conn..  136,  and  41  Conn.,  584 ;  Pigman  v.  State,  14  Ohio, 
555, 557.)  And  the  same  rule  is  expressly  enacted  in  the  Penal 
Code  of  Utah,  section  20 :  "  No  act  committed  by  a  person 
while  in  a  state  of  voluntaryintoxication  is  less  criminal  by 
reason  of  his  having  been  in  such  condition.  But  whenever 
the  actual  existence  of  any  particular  purpose,  motive,  or  in- 
tent is  a  necessary  element  to  constitute  any  particular  species 
or  degree  of  crime,  the  jurj'  may  take  into  consideration  the 
fact  that  the  accused  was  intoxicated  at  the  time  in  determin- 
ing the  purpose,  motive,  or  intent  with  which  he  committed 
the  act."     (Compiled  Laws  of  Utah  of  1876,  pp.  568,  569.) 

The  instruction  requested  by  the  defendant  clearly  and  accu- 
rately stated  the  law  applicable  to  the  case,  and  the  refusal  to 
give  that  instruction,  taken  in  connection  with  the  unqualified 
instruction  actually  given,  necessarily  prejudiced  him  with  the 

One  other  error  assigned  presents  a  question  of  practic^  of 
such  importance  that  it  is  proper  to  express  an  opinion  upon 
it,  in  order  to  prevent  repetition  of  the  error  upon  another 
trial. 

By  the  provisions  of  the  Utah  Code  of  Criminal  Procedure 
already  referred  to,  the  charge  of  the  judge  to  the  jury  at  the 
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trial  must  be  reduced  to  writing  before  it  is  given,  unless  the 
parties  consent  to  its  being  given  orally;  and  the  written 
charges  of  instructions  form  part  of  the  record,  may  be  taken 
by  the  jury  on  retiring  for  deliberation,  and  are  subjects  of 
appeal.  The  object  of  these  provisions  is  to  require  all  the 
instructions  given  by  the  judge  to  the  jurj'  to  be  reduced  to 
writing  and  recorded,  So  that  tieither  the  jury  in  deliberating 
upon  the  case,  nor  a  court  of  error  upon  exceptions  or  appeal, 
can  have  any  doubt  what  those  instructions  were ;  and  the  giv- 
ing, without  the  defehdant's  consent,  of  charges  or  instructions 
to  the  jury  which  are  not  so  reduced  to  writing  and  recorded, 
is  error,  (^eriter  v.  State,  33  Ind.,  283 ;  State  v.  Cooper,  45 
Missouri,  64 ;  People  v.  Sanford,  43  Cal.,  29  ;  Gile  v.  People, 
1  Colorado,  60 ;  State  v.  Potter,  15  Kan.,  302.) 

The  bill  of  exceptions  shows  that  the  presiding  judge,  after 
giving  to  the  jury  an  instruction  requested  in  writing  by  the 
defendant  upon  the  general  burden  of  proof,  proceeded  of  his 
own  motion,  and  without  the  defendant's  consent,  to  read  from 
a  printed  book  an  instruction  which  was  not  reduced  to  writ- 
ing, nor  Hied  with  the  other  instructions  in  the  case,  but  was. 
referred  to  in  writing  in  these  words  only :  "  Follow  this  from 
Magazine  Americao  Law  Register,  July,  1868,  page  659 ;"  and 
that  to  the  instruction  so  given  an  exception  was  taken  and 
allowed. 

This  was  a  clear  disregard  of  the  provisions  of  the  statute. 
The  instruction  was  not  reduced  to  writing,  tiled,  and  made 
part  of  the  record  as  the  statute  required.  If  the  book  was 
liot  given  to  the  jury  when  they  retired  for  deliberation,  they 
did  not  have  with  them  the  whole  of  the  instructions  of  the 
judge,  as  the  statute  contemplated.  If  they  were  permitted  to 
take  the  book  with  them  without  the  defendant's  consent,  that 
would  of  itself  be  ground  of  exception.  (Merrill  v.  Nary,  10 
Allen,  416.) 

For  these  reasons  the  judgment  must  be  reversed  and  the 
case  remanded  with  instructions  to  Set  aside  the  verdict  and 
order  a  new  trial. 

Eeveesed. 
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French,  Hanna  &  Company  v.  Jonathan  K.  Gapbn  bt  al.  ; 
AND  James  S.  Spears  and  others  v.  Jonathan  K  Gapen, 
THE  Board  op  Trustees  of  the  Wabash  and  Erie  Canal, 
et  al. 

March  6, 1882. 

The  State  of  Indifina,  after  the  original  construction  of  the  Waba.?h  and 
Erie  Canal,  passed  an  act  authorizing  the  engineer  of  the.  canal  to  let 
out  a  contract  to  so  clear  and  improve  the  canal  as  to  make  surplus 
water-power  available,  and  pledging  to  the  contractors  all  the  rents 
received  from  the  lease  of  such  water-power  till  they  were  paid;  and 
certain  contractors  undertook  and  completed  the  work.  Some  leases 
were  made,  and  the  rents  paid  over  to  the  contractors.  Later,  the 
State  gi-anted  to  a  mill-owner  on  tlie  St.  Joseph  Kiver,  whose  mill 
had  been  almost  deprived  of  water  by  tapping  the  river  for  the  canal 
above  his  mill,  and  who  was  claiming  damages  from  the  State,  the  right 
to  draw  off  from  the  canal  a  certain  amount  of  water  for  a  mill  free 
of  rent,  which  he  accepted,  released  his  claim  for  damages,  and  pro- 
ceeded to  make  costly  improvements.  Subsequent  to  tliis  the  State 
issued  certificates  of  indebtedness  to  fund  a  portion  of  the  original 
rest  of  constructing  the  canal,  and  granted  all  its  interest  in  the  canal 
to  trustees  in  pledge  to  seoui'o  these  certificates,  subject  to  all  exist- 
ing rights  and  equities  against  the  State  on  account  of  the  same.  A 
eliancery  suit  was  brought  by  a  holder  of  one  of  these  cei-tificates 
against  the  trustees  alone  as  defendants,  in  which  the  canal  was  sold 
free  of  incumbrances  and  tlie  proceeds  paid  into  court.  Petitions 
being  filed  by  these  lessees  and  contractors  asking  to  be  made  parties, 
and  to  be  allowed  to  share  in  the  proceeds,  which  were  dismissed  by 
the  lower  court  on  demurrer  :  Held — 

1.  That  the  effect  of  the  agreement  with  the  contractors  was  to 
convey  to  them  a  property-riglit  in  the  rents  produced  by  leasing 
the  water-power,  and  to  make  tlie  State  a  trustee  to  collect  and 
pay  over  the  rents  as  fast  as  collected  until  the  contractors  were 
paid,  and  that  it  operated  as  a  complete  transfer  in  equity. 

2.  That  the  agreement  to  permit  the  mill-owner  to  draw  water 
from  the  canal  was  in  effect  an  absolute  grant  for  a  valuable  con- 
sideration of  the  right,  and  that  it  was  a  property-right,  and  the 
legitimate  subject  of  a  grant. 

3.  That  the  trustees  merely  obtained  the  State's  interest,  subject 
to  all  prior  incumbrances,  and  hence  that  the  rights  of  the  con- 
tractors and  mill-owner  were  superior  to  those  of  the  trustees,  or  of 
those  claiming  under  a  judicial  sale  of  tlieir  interest. 
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4.  That  tlie  contractors,  mill-owner,  and  other  lessees,  while  not 
necessary,  would  have  been  proper  parties,  and  were  entitled  to 
intervene  by  petition,  and  submit  to  adjudication  their  rights  against 
the  proceeds  of  sale  as  the  representative  of  the  res  itself. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Indiana. 

Shellabarger  ^  Wilson,  Hill  ^  Nichol,  I.  G.  Kimball,  and  R.  C. 
Bell,  for  appellants. 

Claypool  ^  Ketcham  and  R.  S.  Taylor,  for  appellees. 

Waite,  C.  J. — The  State  of  Indiana  constructed  the  Wabash 
and  Erie  Canal  from  Lafayette,  on  the  Wabash  River,  through 
Delphi  and  Fort  Wayne,  to  the  Ohio  State  line.  To  meet 
the  expense  of  this  undertaking  a  large  bonded  debt  was  cre- 
ated and  secured  in  a  general  way  by  statutory  provisions  of 
a  character  similar  to  those  contained  in  section  5  of  an  act  of 
January  9, 1832,  authorizing  the  first  issue  of  bonds,  and  which 
is  as  follows: 

"  That  for  the  payment  of  the  interest  and  the  redemption 
of  the  principal  of  the  sums  of  money  which  maybe  borrowed 
under  the  authority  of  the  General  Assembly  for  the  construc- 
tion of  said  canal,  to  the  extent  of  the  estimated  cost  thereof, 
in  the  first  section  of  this  act  stated,  there  shall  he,  and  are 
hereby,  irrevocably  pledged  and  appropriated  all  the  moneys 
in  any  manner  arising  from  the  lands  donated  by  the  United 
States  to  this  State  for  the  construction  of  said  section  of  canal , 
the  canal  itself,  with  the  said  portion  of  land  thereto  apper- 
taining, or  as  much  thereof  as  will  realize  by  sale  the  sum  bor- 
rowed, and  all  privileges  thereby  created,  and  the  rents  and 
profits  thereof  belonging  to  the  State,  and  the  net  proceeds  of 
tolls  collected  on  said  canal,  or  any  part  thereof  as  finished; 
the  sufficiency  of  which,  for  the  purposes  aforesaid,  as  above 
allowed  and  provided  for,  the  State  of  Indiana  doth  hereby 
irrevocably  guarantee."     (Acts  1832,  p.  2.) 

From  the  beginning,  the  use  of  water  for  hydraulic  purposes. 
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when  not  needed  for  navigation,  seems  to  have  been  contem- 
plated, and  ample  provision  was  made  by  statute  for  acquir- 
ing the  necessary  land  and  eft'ecting  leases  of  power.  With  a 
view  to  this  end,  the  following  "Act  relative  to  water-power 
at  the  town  of  Delphi,"  was  passed  and  approved  January  9, 
1842: 

"  Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Indiana,  That  it  shall  be  the  duty  of  the  engineer,  or  other  per- 
son having  charge  of  the  Wabash  and  Erie  Canal,  on  or  before 
the  1st  day  of  May  next,  to  let  by  contract,  to  the  lowest  bid- 
der, the  clearing  out  and  removing  all  obstructions  from  the 
bayou  which  extends  from  the  canal  at  the  said  town  to  the 
Wabash  Kiver,  for  the  purpose  of  creating  water-power  upon 
the  said  canal  at  that  place. 

"  Sec,  2.  Be  it  further  enacted,  That  said  engineer,  or  other 
person,  before  letting  the  said  work,  shall  give  public  notice 
of  the  terms,  conditions,  and  also  the  time  of  the  said  letting, 
by  publishing  the  same  in  the  newspapers  printed  in  the  said 
county,  for  two  months,  at  least,  previous  to  the  time  of  said 
letting :  Provided,  That  the  said  works  shall  be  finished  within 
six  months  from  the  time  of  said  letting. 

"  Sec.  3.  Be  it  further  enacted.  That  the  said  engineer,  or  per* 
son  having  charge  of  that  part  of  the  canal,  shall  cause  the 
work  to  be  estimated  when  the  same  is  completed,  and  shall 
give  to  the  person  doing  the  same  a  draft  or  other  evidence  of 
indebtedness,  specifying  what  the  same  was  given  for,  and  the 
amount  due  him  as  by  the  said  contract,  and  for  the  purpose 
of  paying  for  the  said  work,  the  rents  that  may  be  received  by 
the  State  for  water-power  created  by  this  act  shall  be  appro- 
priated for  that  purpose,  and  to  no  other  purpose;  and  the  per- 
son or  persons  doing  the  said  work  shall  look  to  the  said  rents 
for  their  pay,  and  to  no  other  source  whatever ;  and  as  fast  as 
the  said  rents  may  be  due  or  received,  they  shall  be  expended 
in  paying  for  the  said  work  until  the  whole  amount  is  paid. 

"  Sec.  4.  Be  it  further  enacted,  That  so  soon  as  the  said  work 
is  let  to  some  responsible  person,  it  shall  be  the  duty  of  the 
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said  engineer,  or  other  person,  to  lease  out  a  portion  of  the 
water-power  by  this  act  created,  not  exceeding  in  all  what 
would  be  sufficient  to  propel  thirty  runs  of  stones,  at  the  same 
prices  and  upon  the  same  terms  and  conditions  as  water-power 
under  similar  advantages  is  leased  at  other  places  upon  the 
said  canal,  and  it  is  made  the  duty  of  the  said  engineer,  or  other 
person,  before  leasing  the  same,  to  give  at  least  two  months' 
notice  of  the  time,  terms,  and  conditions  upon  which  the  same 
will  be  leased,  in  the  newspapers  published  in  the  said  county. 

"  Sec.  5.  Be  it  further  enacted.  That  it  shall  be  the  duty  of  the 
said  engineer,  or  other  person,  as  the  agent  on  behalf  of  the 
State,  for  the  purpose  of  securing  to  the  State  the  advantages 
by  this  act  contemplated,  to  purchase  of  the  owner  or  owners 
of  land  lying  adjacent  to  the  place  where  said  water-power  is 
to  be  located,  such  real  estate,  not  exceeding  in  all  four  acres, 
as  may  be  necessary  to  carry  into  eiFect  the  provisions  of  this 
act,  at  such  reasonable  prices  as  may  be  agreed  upon  by  the  said 
agent  and  the  owner  or  owners  thereof;  and  in  case  of  disagree- 
ment, at  such  prices  as  may  be  fixed  by  persons  chosen  by  the 
said  agent  and  the  said  owners :  Provided,  That  in  no  case  shall 
the  prices  paid  by  the  State  for  such  land  exceed  what  has  hereto- 
fore been  paid  for  such  property  under  the  same  or  similar 
advantages,  and  for  such  real  estate  so  purchased  the  said  agent 
shall  take  a  conveyance  to  the  State  by  deed  in  fee-simple : 
And  provided  J  urther.  That  nothing  in  this  act  contained  shall  be 
so  construed  as  to  authorize  any  interference  whatever  with  the 
navigation  of  said  canal. 

"  Sec.  6.  Be  it  farther  eiwcied,  That  this  law  shall  be  in  force 
from  and  after  its  passage." 

Under  the  authority  of  this  act  James  Spears  and  Reed  Case 
entered  into  a  contract  with  the  State  to  do  the  work  required 
upon  the  terms  proposed,  and  before  the  1st  of  December, 
1843,  bad  it  all  done.  On  the  19th  of  January,  1846,  another 
act  was  passed,  by  which  it  was  made  the  duty  of  the  officer 
having  charge  of  the  canal  east  of  Tippecanoe  to  settle  as  soon 
as  possible  with  the  contractors,  and  give  them  a  certificate  for 
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the  amount  found  their  due,  to  be  paid  out  of  the  rents  derived 
from  the  power  created  by  what  had  been  done,  and  also  pro- 
viding that  the  certificate  should  draw  interest  from  the  time 
the  contract  was  completed  until  paid. 

The  settlement  contemplated  by  this  act  was  effected  on  the 
29th  of  September,  1847,  and  the  following  certificate  issued : 

"Delphi,  Sep.  29,  1847. 

*'  I  hereby  certify  that  Spears  &  Case  have  performed  work 
to  the  value  of  $10,354.20,  in  cleaning  out  the  bayou  which 
extends  from  the  canal  at  Delphi  to  the  Wabash  River,  esti- 
mating according  to  the  terms  of  a  contract  between  said 
Spears  &  Case  and  8.  Fisher,  commissioner  of  the  W.  and 
E.  Canal,  dated  Maj'  1,  1842,  made  in  pursuance  of  an  act  en- 
titled 'An  act  relative  to  water-power  at  the  town  of  Delphi, 
in  Carroll  county,  appr.oved  January  20,  1842.'  And  accord- 
ing to  the  provisions  of  an  act  entitled  'An  act  authorizing  a 
settlement  with  Spears  &  Case  for  work  done  on  the  side-cut 
at  Delphi,  in  Carroll  county,  approved  January  1 9,  1846,'  the 
said  Spears  &  Case  are  entitled  to  receive  interest  on  said 
sum  until  paid.  And  I  certify  also  that  said  work  was  per- 
formed prior  to  the  first  day  of  September,  1843. 

"  S.  Fisher, 
Gen'l  Sup't  W.  and  E.  Canal" 

On  the  29th  day  of  May,  1846,  the  State  leased  to  George 
Robertson,  at  an  agreed  rent,  a  sufficient  amount  of  power 
made  available  by  the  work  done  by  Spears  &  Case  to  propel 
three  runs  of  stone.  Of  this  lease  Enoch  Rheinhart  is  the 
present  assignee  and  owner.  He  still  uses  the  water.  All  the 
rents  derived  from  this  lease  down  to  November  1,  1875,  have 
been  paid  and  accounted  for  to  Spears  &  Case. 

In  the  construction  of  the  canal  it  became  necessary  to  take 
the  water  from  the  St.  Joseph  River  near  Fort  Wayne.  In 
doing  this  the  power  which  supplied  certain  mills  that  had  been 
erected  on  that  river  by  Henry  Johns  was  taken  away,  and  on 
the  11th  of  February,  1843,  the  following  statute  was  passed 
for  his  relief: 
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"  An  Act  for  the  relief  of  Henry  Johns. 

"Whereas  Henry  Johns,  of  the  county  of  Allen,  previous 
to  the  commencement  of  the  Wabash  and  Erie  Canal,  was  the 
owner  of  a  valuable  mill  privilege  or  water-power  on  the  St. 
Joseph  Kiver,  and  had  erected  valuable  mills  thereon ;  and 
whereas  the  State  of  Indiana  did  afterwards  erect  a  feeder-dam, 
to  supply  with  water  the  summit  level  of  the  Wabash  and  Erie 
Canal,  above  the  mills  erected  by  said  Johns  on  the  St.  Joseph 
Kiver,  thereby  abstracting  from  the  mills  aforesaid  about  five 
thousand  cubic  feet  of  water  per  minute,  which,  in  low  stages 
of  water,  is  all  the  water  contained  in  the  said  river  St.  Joseph, 
and  renders  wholly  useless  the  mills  erected  by  said  Johns; 
therefore — 

"  Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Indiana,  That  the  commissioner  of  the  Wabash  and  Erie  Ca- 
nal be,  and  is  hereby,  directed  to  cause  to  be  supplied  to  the 
said  Henry  Johns,  his  heirs  and  ■  assigns  forever,  from  the 
Wabash  and  Erie  Canal,  at  the  town  of  Fort  Wayne,  in  the 
county  of  Allen,  on  land  now  owned  or  to  be  purchased  by 
said  Johns,  a  sufficient  quantity  of  water  to  propel  three  pair 
of  burr  millstones  free  of  any  toll  or  water  rent,  and  continue 
to  supply  the  same  for  the  use  of  said  Johns,  his  heirs  and 
assigns  forever,  at  all  times  when  the  same  shall  not  be  needed 
to  fill  the  contracts  heretofore  made  with  Samuel  Edsall  and 
Hamilton  &  Williams,  or  required  for  the  purpose  of  navigat- 
ing said  canal :  Provided,  That  the  said  Johns  shall,  for  him- 
self, his  heirs  and  assigns,  release  to  the  State  of  Indiana  all 
claims  against  the  State  for  the  abstraction  of  water  from  the 
St.  Joseph  River  to  supply  the  Wabash  and  Erie  Canal,  and 
shall  also  credit  in  full  any  or  all  awards  or  judgments  that 
shall  have  been  recovered  by  qaid  Johns  against  the  State  for 
the  abstraction  of  any  water-power. 

"  Sec.  2.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  passage." 

In  accordance  with  the  provisions  of  this  statute,  and  to 
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carry  it  into  effect,  the  following  agreement  was  entered  into 
between  Johns  and  the  State  on  the  6th  of  July;  1843: 

"  This  agreement,  made  this  6th  day  of  July,  1843,  between 
the  State  of  Indiana,  party  of  the  first  part,  by  S.  Fisher,  com- 
missioner of  the  Wabash  and  Erie  Canal,  thereto  duly  author- 
ized by  law,  and  Henry  Johns,  of  the  second  part,  witnesseth: 

"  That  said  party  of  the  first  part,  in  consideration  of  the 
covenants  and  releases  hereinafter  contained,  and  upon  the  ex- 
press condition  that  the  party  of  the  second  part  shall  at  all  times 
comply  with  all  and  singular  the  limitations  a:id  conditions 
hereinafter  contained,  and  shall  in  every  respect  perform  all 
the  stipulations  of  the  agreement  by  said  party  to  be  performed, 
agrees  to  lease  to  said  party  of  the  second  part  forever,  subject  to 
the  restrictions,  limitations,  and  conditions  hereinafter  con- 
tained, the  use  and  occupation  of  so  much  of  the  surplus  water 
— not  required  for  purposes  of  navigation,  or  to  fill  the  con- 
tracts heretofore  made  with  Samuel  Edsall  and  Hamilton  & 
Williams — at  the  town  of  Fort  Waj'ne,  to  be  used  on  lot  num- 
ber nine  (9)  of  the  county  addition  to  said  town,  as  will  be 
sufficient,  when  properly  applied  on  an  overshot  wheel  of  six- 
teen feet  diameter,  with  the  proper  gearing,  to  be  approved  by 
the  commissioner  of  said  canal,  to  propel  three  run  of  four- 
and-a-half-feet  millstones,  grinding  at  the  rate  of  five  bushels 
per  hour  each,  to  be  applied  to  such  manufacturing  purposes 
as  the  said  second  party  may  choose.  It  is  understood  that  the 
second  party  to  this  agreement  is  entitled  to  the  same  quantity 
of  water,  whenever  there  is  a  surplus  in  the  canal  as  above, 
that  Allen  Hamilton  and  Jessie  L.  Williams  are  entitled  to 
under  the  lease  bearing  date  29th  November,  1842.  The  water 
will  be  taken  by  a  head-race  from  the  canal  at  the  place  above 
described,  and  after  passing  over  the  wheel  will  be  conducted 
by  a  suitable  tail-race  into  the  St.  Mary's  River.  The  flow  of 
water  to  the  wheel  will  be  regulated  and  controlled  by  a  per- 
manent regulating  weir,  to  be  constructed  in  the  most  substan- 
tial manner,  with  stone  side  and  breast  walls,  agreeably  to  a 
plan  to  be  lurnished  by  the  commissioner  of  the  canal,  to  be 
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built  in  every  respect  according  to  his  directions,  as  not  to  en- 
danger the  safety  of  the  canal  in  any  manner  whatever.  And 
it  is  understood  that  the  necessary  regulating  weir,  head-race, 
and  trunk  to  conduct  the  water  to  the  wheel,  and  the  tail-race 
to  pass  it  from  the  wheel  as  above  specified,  are  to  be  con- 
structed by  the  party  of  the  second  part  at  his  own  expense 
and  according  to  the  direction  of  the  commissioner  aforesaid, 
and  to  be  kept  in  good  repair,  so  as  to  prevent  the  waste  of 
water ;  and  if  at  any  time  during  the  continuance  of  this  lease 
any  breach  or  other  injury  shall  occur  to  the  canal  in  conse- 
quence of  the  race  or  trunk  not  being  faithfully  constructed, 
or  being  suffered  to  be  out  of  repair,  or  from  any  negligence 
of  any  person  employed  about  the  mills,  then  the  said  party  of 
the  second  part  shall  forfeit  and  pay  to  the  State  the  whole  cost 
of  repairing  such  breach  or  injury ;  and  if  the  said  party  of  the 
second  part  shall  refuse  or  neglect  to  rebuild,  repair,  or 
strengthen  said  regulating  weir  or  other  works  necessary  to 
the  security  of  the  canal,  after  being  notified  in  writing  by  the 
commissioner,  superintendent,  or  other  proper  agent  of  the 
State  that  such  removal  is  necessary  for  the  safety  of  the  canal, 
such  refusal  or  neglect  shall  subject  the  party  of  the  second 
part  to  a  forfeiture  of  this  contract  or  lease,  at  the  option  of 
the  commissioner  or  other  agent  of  the  State  thereto  duly 
authorized. 

"  It  is  expressly  understood  by  the  parties  hereunto  that  the 
first  party  does  not  agree  to  furnish  water  to  the  second  party 
except  at  such  times  as  there  is  a  surplus  over  and  above  what 
is  required  for  purposes  of  navigation  and  to  supply  existing 
contracts  with  Samuel  Edsall  and  Hamilton  &  Williams.  And 
the  right  is  also  reserved  by  the  first  party  to  draw  the  water 
from  the  canal  whenever  it  may  be  necessary  to  repair  or  pre- 
vent breaches,  take  out  bars,  or  make  any  repairs  whatever. 
.  "  And  the  second  party,  for  and  in  consideration  of  the 
right  to  the  use  and  occupation  of  said  water,  agrees  to  release, 
and  does  hereby  release,  for  himself,  his  heirs  and  assigns  for- 
ever, all  claim  or  claims  against  the  State  of  Indiana  for  dam- 
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ages  heretofore  done,  or  that  may  hereafter  be  done,  to  any 
property  now  or  heretofore  owned  by  him,  the  said  Henry 
Johns,  in  consequence  of  diverting  water  from  the  St.  Joseph 
River  to  supply  the  Wabash  and  Erie  Canal  and  the  mills 
erected  or  to  be  erected  thereon,  or  supplied  therefrom. 

"And  the  said  Henry  Johns  hereby  releases  to  the  State  of 
Indiana  all  his  right  and  title  to  the  water  flowing  in  the  St. 
Joseph  River  whenever  the  same  may  be  necessary  for  the 
supply  of  the  canal  and  mills  aforesaid. 

"And  the  said  Henry  Johns  acknowledges  the  foregoing 
lease  as  being  in  full  payment  for  all  awards  of  damages  here- 
tofore made,  and  for  all  damages  done  or  hereafter  to  be  done 
by  diverting  the  water  as  aforesaid. 

"And  it  is  understood  by  the  parties  hereto  that  the  second 
party  is  to  pay  no  rent  other  than  releasing  the  first  party 
from  the  payment  of  damages  as  above;  and  this  agreement 
is  made  in  pursuance  of  and  with  a  view  to  carry  out  an  act  of 
the  Legislature  entitled  'An  act  for  the  relief  of  Henry  Johns,' 
approved  February  11,  1843. 

"  In  testimony  whereof  we,  the  parties  to  this  agreement, 
have  hereunto  set  our  hands  and  seals  the  day  and  year  first 
above  written.  "  S.  Fisher,        [s^al.] 

Com.  W.  ^  E.  Canal. 
"  Henry  Johns,    [seal.] 

"  Signed  and  sealed  in  presence  of — 
Alex.  McCulloch." 

All  the  rights  conferred  by  this  agreement  or  grant  are  now 
owned  by  French,  Hanna  &  Co. 

The  State  having  become  embarrassed  by  reason  of  its  large 
indebtedness,  growing  out  of  the  construction  of  this  canal 
and  other  public  improvements,  passed  an  act  on  the  19th  of 
January,  1846,  to  provide  for  the  liquidation  of  the  debt,  by 
which  new  certificates  of  State  stock  were  to  be  issued.  One 
of  these  certificates,  representing  one-half  the  debt,  was  to  be 
provided  for  by  taxation  in  the  usual  way,  and  the  other,  rep- 
resenting the  other  half,  out  of  the  lands,  tolls,  and  revenues 
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of  the  canal.  As  an  instrument  for  carrying  into  effect  the 
arrangement  in  respect  to  the  half  of  the  debt  payable  out  of 
the  tolls,  &c.,  the  board  of  trustees  of  the  Wabash  and  Erie 
Canal  was  created  and  constituted  a  body  corporate,  to  which 
on  the  30th  of  July,  1847,  a  conveyance  was  executed  as  pro- 
vided for  in  section  8  of  the  act,  which  is  as  follows : 

"  Sec.  8.  So  soon  as  said  trustees  shall  have  been  elected 
or  appointed  as  aforesaid,  it  shall  be  the  duty  of  the  governor, 
in  the  name  and  under  the  seal  of  the  State,  to  execute  and 
deliver  to  said  trustees,  by  the  corporate  name  of  the  board  of 
trustees  of  the  Wabash  and  Erie  Canal,  a  deed  or  patent  for 
the  bed  of  the  Wabash  and  Erie  Canal  and  its  extensions,  fin-^ 
ished  and  to  be  finished,  from  the  Ohio  State  line  to  Evans* 
ville,  including  its  banks,  margins,  tow-paths,  side-cuts,  feedr- 
ers,  basins,  right  of  way,  locks,  dams,  water-power,  and  struct- 
ures, and  all  materials  provided  or  collected  for  its  construc- 
tion ;  and  all  the  property,  right,  title,  and  interest  of  the 
State  in  and  to  the  same,  with  all  its  appurtenances ;  and  also 
all  the  lands  and  lots  (not  sold  or  disposed  of)  heretofore  given, 
granted,  or  donated  by  the  general  government  to  the  State 
to  aid  in  the  construction  of  said  canal,  or  any  part  of  it,  or 
which  may  be  hereafter  acquired  under  or  by  reason  of  any 
existing  grant,  and  all  moneys  due  and  to  grow  due,  and  re- 
maining unpaid  on  account  of  any  sale  or  sales  heretofore 
made  of  any  canal  lands  so  donated,  and  all  moneys  due  or  to 
grow  due  on  account  of  any  existing  leases  of  any  water- 
power  or  other  privilege  on  said  canal,  its  side-cuts,  feeders,, 
basins,  or  other  appurtenances ;  said  board  of  trustees  to  have,, 
hold,  possess,  and  enjoy  the  same  as  fully  and  absolutely  as. 
the  State  can  or  could  do ;  subject,  nevertheless,  to  all  exist- 
ing rights  and  equities  against  the  State  on  account  of  the^ 
same  or  any  part  thereof,  or  liabilities  of  the  State  growing 
out  of  or  in  relation  thereto ;  and  the  same  to  be  held  by 
said  trustees  in  trust  and  security  for  the  uses  and  purposes, 
following,  that  is  to  say — " 

It  is  unimportant  in  this  case  to  notice  the  specifications  ini 
9  v4 
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respect  to  the  trust  anj'  further  than  to  say  that  the  trustees 
were  given  no  power  to  sell  the' canals. 

The  trustees  took  possession  under  this  conveyance,  and  on 
the  5th  of  July,  1852,  executed  a  lease  to  Spears,  Case  &  James 
P.  Diigan  of  water  at  Delphi  equivalent  to  three  millstone 
powers,  reserving  a  certain  agreed 'rent.  This  lease  is  now 
owned  and  the  power  Used  by  Abner  H.  Owen,  and  the  trustees 
accounted  to  Spears  &  Case  for  all  rents  collected  under  its 
[Provisions  down  to  November  1,  1875. 

On  the  19th  of  November,  1874,' Jonathan  K.  Gapen,  a 
IhiSlder  ,of  certain  of  the  certificates  of  stock  provided  for  in 
fthfiieouveyance  to  the  trustees,  filed  a  bill  in  equity  in  the 
Ciroait  Court  of  the  United  States- for  the  District  of  Indiana 

.  against  ttfae  trustees,  in  behalf  of  himself  and  the  other  holders 
of  the.samie  class  of  securities,  setting  forth  in  substance  that 

;  byrreasom  jof  the' failure  of  revenues  from  the  canal  it  was  im- 
possible t®  Jceep  it  in  a  condition  for  use ;  that  the  trust  was 
insolvent  amdthe  trust  property  rapidly  falling  into  decay,  and 
praying  "ithat  the  pledge  and  appropriation  recited  in  said 
stocks  shall  fee  effectuated  and  the  said  canal  and  its  appurten- 
ances and  la-adfi  may  be  decreed  to  be  sold  in  such  manner  and 
on, such  terms iis  the  court  may  deem  best  for  the  interests  of 

,  those  entitled  to  share,  in  the  proceeds  thereof,  and  so  as  to 
bring  the  highest  price  therefor,  and  so  as  to  vest  title  in  the 
purchaser  or  purehasers  thereof,  with  the  right  and  duty  to 
impose,  maintaki,,andoperate  the  same  and  receive  and  enjoy 

,  the  future  tolls  and  revenues  thereof  as  fully  in  all  respects  as 

.the  State  might  originally  have  done;  and  on  such  sale  being 

,  made  and  the  proceeds  brought  into  court,  your  orator  prays 
that  the  said  fund  may.be  divided  among  himself  and  all  other 
■holders  of  said  canal  stocks  according  as  their  several  own- 
erships, amounts,  and  .priorities  may  be  from  time  to  time 

.established  to  the  satisfaction  of  .the  court,  aiid  so  decreed." 
To  this  suit  neither  Spears  &  Case  nor  Johns,  nor  any  one 

,  I'epresenting  their  interests,  was  made  a  party.  The  trustees 
-of  the  canal  were  the  only  defendants;  sjjid.Qn.  the  24th  of 
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December,  1875,  a  decree  was  made  "that  the  Wabash  and 
Erie  Canal,  including  its  banks^'  margins,  tow-paths,. side-cuts, 
feeders^  basins,  rights  of  ways,  locks',  dams,  water-powers,  and 
'structureSj  together  with  all  its  appurtenances,  also  all  lands 
and  lots  *  *  *  *;*  .belonging  to  the  trust  andvested  in 
the  Wabash  and  Erie  Canalj".be  sold.  ,i. Under  this  decree  all 
that  part  of  the  main  line  of  the  canal  from  the  western  boun- 
daryof  the  city  of  ■  Lafayette  to. the  Ohio  .State  line  was  sold 
to  William  Fleming  for  $85,500.  This  sale  was  confirmed  pn 
•the  12th  of  February,  1877.   .  ;.         „    ,,,..; 

'  On  the  7th  of  July,  1877,  before  any  final  distribution  of  the 
proceeds  of  the  eaje  had  been .  made.  Spears,  for  himself  and 
as  surviving-partuer  of  the. late  firm  of  Spears  &  Case,  and 
the  widow  and  children  of  Case,  who  had  before  that  time 
died,  tiled  an  intervening  petition,  called  in  the  record  a  cross- 
bill, in  which  they  set  forth  their  .connection  with  the  .water- 
power  at  Delphi,  substantially  as  has  been  already  stated,  and 
alleged  that' there  was  still  due  them  from  the, State,  on  the  cer- 
tificate which  they  held,  the  sum  of  $24,678.86.  They  then 
averred  that  the  purchasers  .of  the^  canal  had  collected  the 
water-rents  under  the  leases  owned  by. Rheinhart  and  Bowen 
that  fell  due  after  November  1,  1875,  and  refused. to  account 
to  them,  and  that  there  was  sufficient  surplus  water  in  the  canal 
at  Delphi  to  supply  power  for  the  stipulated  amount  of  thirty 
runs  of  stones,  which  the  trustees  had  declined  to  lease  previous 
to  the  sale.  i  ,    ■         .      . 

The  prayer  of  their  petition  was  as  follows; 

"  That  upoii  the  final  hearing  of  this  cause  the  court  will  or- 
der, adjudge,  and  decree  that  the  sum  which  shall  be  found  to 
be  due  to  the  plaintifts-  shall  .be  paid  by  the  said.  Samuel  B. 
Gookins,  as  such  receiver,  out  of  the  funds  now  in  his  hands  ; 
or  if  the  court  shall  be  of  opinion  that  the  plaintiffs  are  not 
'  legally  eiititled  to  any  relief  hereinbefore  prayed  for,  then  they 
pray  that  it  shall  be  ordered,  adjudged,  and  decreed  by  the 
court  that  they  be  entitled  to.  demand;  and  receive  from  the 
said  lessees  and  their  assigns  all  sums  of  money  due  from  them 


132  French,  Hanjta  &  Co.  v.  Gapen.      [Oct.  Term, 

Opinion  of  the  cdlirt. 

for  the  rent  of  the  water-power  as  aforesaid,  or  that  may  ac- 
crue from,  the  Ist  day  of  May,  1877;  that  a  receiver  be  ap- 
pointed to  take  charge  of  the  said  water-power,  manage  and 
control  the  same,  and  collect  the  rents  therefrom,  and  apply 
the  same  to  the  payment  of  the  claim  of  the  plaintiffs  until  the 
same  is  fully  paid,  and  that  the  said  receiver  shall  be  authorized 
and  empowered  to  make  such  additional  leases  of  the  said 
water-power  as  can  be  safely  done  without  interfering  with  the 
navigation  of  the  said  canal,  but  not  to  exceed  thirty  run  of 
stone ;  that  the  said  purchasers  and  owners  of  the  said  canal 
from  the  city  of  Logansport  to  the  city  of  Lafayette,  as  afore- 
said, be  required  to  keep  and  maintain  the  dam,  lock,  and  canal 
in  good  condition,  to  preserve  and  maintain  said  water-power 
at  the  said  city  of  Delphi,  and  that  the  said  receiver  be  required 
to  compel  the  lessees  of  the  said  water-power  to  keep  and  per- 
form the  stipulations  contained  in  the  leases  aforesaid  as  to 
making  of  repairs  of  the  said  canal;  and  for  all  other  and 
further  relief  to  which  the  plaintifts  are  entitled  by  virtue  of 
matters  and  things  hereinbefore  stated." 

On  tte  15th  of  May,  1878,  French,  Hanna  &  Co.,  as  assign- 
ees of  Johns,  tiled  their  intervening  petition  in  the  cause, 
also  called  in  the  record  a  cross-bill,  in  which  they  set  forth  the 
facts  in  relation  to  the  power  granted  to  Johns,  substantially 
as  has  already  been  stated,  and  then  averred  as  follows : 

"  Your  petitioners  further  show  that,  in  expectation  of  the 
permanent  enjoyment  of  said  water-power,  they  have  erected 
large  and  extensive  woolen  mills  on  said  lot  nine  (9)  in  Fort 
Wayne,  at  a  cost  of  $25,000,  and  for  many  years  have  been 
operating  the  same  by  means  of  said  water-power  on  said  canal 
so  granted  to  said  Johns  and  thence  conveyed  to  them;  that 
the  part  of  said  canal  in  Allen  county,  including  that  supply- 
ing said  water-power,  is  still  kept  up  by  said  purchasers ;  that 
said  water-power  is  of  great  value  to  your  petitioners,  as  was 
the  grant  made  by  said  Johns  on  the  river  for  the  same;  that 
the  annual  value  of  said  water-power  is  at  least  |1,500,  and 
the  aggregate  value  of  the  same  is  not  less  than  |25,000,  and  in 
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• 

the  sale  of  said  canal  the  water-power  so  granted  to  said  Johns 
and  now  owned  by  petitioners  added  at  least  $20,000  to  the  price 
paid  and  to  the  fund  now  in  court.  Your  petitioners  further 
■  show  that  by  said  sale  so  made  of  said  canal  property,  of  every 
nature  and  description,  a  large  fund,  to  wit,  $150,000,  has  been 
realized,  and  is  now  in  the  custody  of  this  court,  and  that  of 
said  fund  at  least  $50,000  has  been  derived  from  the  sale  of 
that  part  of  said  canal  which  is  supplied  with  water  only  by 
the  feeder  constructed  to  divert  the  water,  and  from  the  water 
in  fact  div,erted  from  the  St.  Joseph  River  above  the  mill  of 
said  Johns  as  aforesaid,  and  which  was  so  ceded  by  said  Johns 
to  the  State  as  aforesaid,  and  that  of  said  $50,000  so  realized 
at  least  four-iifths  was  derived  from  the  sale  of  the  water- 
powers  on  said  canal  made  by  the  water  so  diverted  from  the 
mill  of  said  Johns  and  ceded  to  the  State  as  aforesaid  as  the 
condition  for  the  grant  of  said  perpetual  water-power  to  him ; 
that  said  purchasers  contend  that  said  property  was  sold  to 
them  absolutely  free  and  clear  of  all  claims  of  your  petitioners, 
while  it  is,  on  the  other  hand,  pretended  by  the  receiver  and 
said  trustees  that  your  petitioners  have  no  claim  whatever  on 
said  funds;  whereas  your  petitioners  insist  that,  as  the}'  had  a 
claim  in  the  nature  of  a  personal  liability  against  said  State, 
that  the  same  was  assumed  by  said  trustees,  and  that  their  said 
claim  was  and  is  a  charge  not  only  on  said  fund,  but  that  it 
also  follows  said  property  into  whosesoever  hands  it  passes." 
The  prayer  of  the  petition  is  as  follows : 
"But  insomuch  as  there  is  great  danger  that, from  the  aban- 
donment of  said  canal  as  a  public  highvva}',  it  may  go  to  ruin, 
and  your  petitioners'  claim  upon  the  property  itself  become  of 
little  value,  and  by  reason  of  your  petitioners'  manifest  equity 
in  the  premises,  and  forasmuch  as  this  large  fund,  so  derived 
from  the  sale  of  said  property,  is  now  in  the  custody  of  this 
court  for  distribution  to  all  parties  equitably  interested  therein, 
and  forasmuch  as  all  the  parties,  as  well  the  purchasers  as  the 
original  complainants  and  defendants  herein,  are  still  before 
the  court  for  the  settlement  of  all  equities  in  the  premises: 
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"Your  petitioners  pray  that  tbey  have  leave  to  file  this  their 
intervening  petition ;  that  said  parties  to  this  original  suit,  the 
said  Samuel  B.  Ghookins,  as  such'.reeeiver,  and  the  said  William 
Fleming,  John  H.  Bass,  Oscar  A.  Simons,  James  Lillie,  George 
J.  Bippus,  and  Eobert  Simonton;  as  purchasers,  and  each  of 
them,  be  required  to  make  full  and  answer. in  the  premises, 
and  show,  if  they  can,  why  your  petitioners  should  not  be  paid 
out  of  said  fund  any  damages  which  they  may  sustain  by  reason 
of  the  abandonment  of  said  canal  by  the  State  and  by  said 
trustees^iand  why  the  estate  of  said  purchasers  in  said  property 
shall  not  be  declared  to  be  servient  to. that  of  your  petitioners^ 
and  upon  the  hearing  will  yourhonors  grant  to  your  petitioners 
all  such  relief  as  may  be  just,-  equitable,  and  proper."  • 

In  ea'ch^  of  the  petitions  it  was  stated  that  Fleming,  the  orig- 
inal purchaser,  had 'transferred  a  part  of  the  property  to  others^ 
All  these  puri;hasers,  as  well  as  Fleming,  the  trustees  of  the 
eanal,  Gapen,  andGookins,  who  in  the  progi'esS'  of  the  cause 
had  been  appointed  receiver,  were  named  in  the  petitions  as 
defendants,  and  they  all  appealed  and  tiled  demurrers.  These 
demurrers  were  sustained  below  and  the  petitions  dismissed. 
From  the  decrees  to  that  effect  the  present  appeals  were  taken. 

The  tirst  questions  to  be  settled  relate  to  the  rights  of  Spears 
&  Case,  Johns,  and  the  trustees  of  the  canal  respectively,  under 
their  several  contracts  with  the  State. 

1.  As  to  Spears  &  Case;    '    ' 

To  our  minds  it  is  clear  that  the  effect  of  what  was  done 
with  these  parties  was  to  canV&y  to  them  a  property  right  in 
the  rents  produced  by  leasing  the  wjltetvpoweF  made  available 
through' their  work,  tocontinuie  utitil  the  compensation  stipu- 
lated for  was  ^id.  in  full'.  iThe'  State  assumed  ■  no  pecuniary 
obligation  in  the'  contract  that'was  made>  and'  Spears  &  Case 
agreed  to  look  only,  to  theirents  for  their  pay.  Toithis  end  the 
State  "  appropriated,"' that  is  to  say-,;  set  apart,- the  rents  for  the 
use  of  Spears  &  Case,  and' made  itself  a  trustee  to  collect  and 
pay  them  over  as  fast  as  'received.  No'ofher  reasonable  con- 
struction can  be  given  to  the  language  of  the  statute  on  which 
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the  rights  of  the  parties  depend.  h\  effect  the  State  said,  to 
the  contractors,  "  If  you  will  do  the  work  necessary  to  create 
the  power,  or,  in  other  words,  if  you  will  make  the  water  in 
the  canaV  available  for  power  at  the  place  designated,  you 
shall  have  the  revenues  which  accrue  from  the  use  of  the  power 
so  created  and  made  available,  until  you  are  paid  for  your  work 
at  the  agreed  rate."  The  undertaking  on  the  part  of  the  State 
was  not  to  pay  out  of  a  particular  fund,  but  that  the,  fund  when 
raised  should  belong  to  the  contractors.  The  dtebt  was  in  re- 
ality not  a  charge  against  tbe  State,  but  against  the  water- 
power.  The  language  in  this  statute  is  even  more  explicit  than 
that  in  the  fifth  section  of  the  act  of  1832,  which  this  court 
held,  in  Trustees,  &o.,  v.  Beers,  2  Black,  448,  created  a  lieu 
on  the  canal,  its  lands  and  revenues,  as  security  for  the  bonds 
that  were  issued,  which  could  not  be  divested  by  any  subse- 
quent legislation.  Here  the  very  statute  which  authorized  the 
creation  of  the  power  "  appropriated  '•'  the  revenue  to  be  derived 
from  the  power  primarily  to  the  payment  of  the  expense  of  its 
creation,  and  expressly  provided  that  payment  of  such  expense 
should  not  be  made  in  any  other  way.  Not  only  did  the  con-  ■ 
tractors  agree  to  look  alone  to  the  rents  for  their  compensation, 
but  the  State  appropriated  the  rents  to  their  use.  There  was 
both  the  giving  and  taking  which  operated  as  a  complete  traijs- 
fer,  at  least  in  equity. 

Our  conclusion,  then,  is  that  from  the  time  S|iears.&  Case  com- 
pleted the  work  jinder  their  contract,  the  State  held  the-  water- 
power  made  available  by  what  they  had  done  to  the  extent  of 
the  amount  required  to  propel  thirty  runs  of  stone,  in  trust,  to- 
lease  on  the  terms  and  conditions  specifted,  -whenever  it  coijldi 
be  done  without  detriment  to  .navigation,  and  pay  over  the 
rents  as  received  to  Spears  &  Case  until  their  claim  was  sa,ti®- 
.  fied.  In  fact  the  State  never  .became  the  tbeneficial  owner  of 
■the  power  that  was  created.  Fropi  the  lime  of  its  creation  it 
beilonged  in  equity  to  Spears  &  Case  until  their  charge  upon;it 
was  paid.  The  State  held  the  legal  title  coupled  wifh  authority 
to  make  the  contemplated  leases,  but  this.was  to  be  for  the  use 
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and  benefit  of  Spears  &  Case  so  long  as  anything  remained 
due  to  them  for  what  they  had  done.  Such  was  the  manifest 
intention  of  the  parties,  and  that,  in  a  court  of  equity,  is  enough. 
(Ketchum  v.  St.  Louis,  101  U.  S.,  316.)  It  is  no  doubt  true 
that  Spears  &  Case  in  their  contract  assumed  the  risk  of  a  loss 
of  the  power  by  the  decay  or  destruction  of  the  canal,  and 
tliat  the  State  was  under  no  binding  obligation  to  keep  up  the 
repairs  so  as  to  supply  the  power;  but  that  is  not  the  case  pre- 
sented by  this  demurrer;  for  it  is  expressly  averred  that  the 
canal  is  still  maintained,  and  that  the  water  is  being  furnished 
to  the  ditierent  lessees  under  their  respective  leases.  For  all 
the  purposes  of  the  present  appeal,  we  must  take  that  averment 
as  true.  If  the  facts  are  otherwise,  it  maj',  perhaps,  be  shown 
in  defense. 

2.  As  to  Johns  and  his  assignees. 

Here,  we  think,  was  an  absolute  grant,  for  a  valuable  con- 
sideration, by  the  State,  to  Johns,  of  the  right  to  draw  water 
from  the  canal  for  the  purpose  and  on  the  terms  and  condi- 
tions speciiied.  It  was  not  a  grant  of  the  lands  on  which  the 
canal  was  built,  but  of  the  right  to  draw  water  from  the  canal 
to  be  used  in  lieu  of  that  which  had  been  taken  away.  Origi- 
nally Johns  took  the  power  directly  from  the  river  to  his  mill. 
Under  his  grant  he  was  allowed  to  draw  it  through  the  canal, 
subject  to  the  limitations  and  restrictions  provided  for.  The 
only  substantial  ditierence  between  his  rights  and  those  of  the 
other  lessees  of  power  was  that  they  were  to  pay  rent  at  stated 
periods  for  the  water  they  used,  while  he  was  to  draw  without 
payment  of  rent,  in  consideration  of  his  release  of  the  dam- 
ages he  had  sustained  by  the  diversion  of  the  water  from  the 
river  to  the  canal.  What  he  got  was  the  grant  of  a  right  to 
enter  on  the  canal  and  draw  water  therefrom  to  his  mill  when- 
ever and  so  long  as  there  was  a  surplus  over  what  was  wanted 
for  navigation  and  the  supply  of  the  earlier  leases.  This  was 
a  property  right^and  the  legitimate  subject  of  grant.  (DeWitt 
V.  Harvey,  4  Gray,  488.)  Johns  could  not,  any  more  than 
Spears  &  Case,  compel  the  State  to  keep  the  canal  in  repair  so 


1881.J  French,  Hanna  &  Co.  ?).  Gapbn.  137 

Opinion  of  the  court. 

as  to  give  him  the  water,  but  as  long  as  the  canal  was  main- 
tained and  the  water  furnished  he  had  the  right  to  draw. 
In  this  petition,  as  in  that  of  Spears  &  Case,  it  is  expressly 
averred  that  the  canal  is  still  maintained  and  supplied  with 
water. 

3.  As  to  the  trustees  of  the  canal. 

By  an  express  provision  in  the  grant  to  the  trustees,  their 
title  was  made  subject  to  all  existing  rights  and  equities 
against  the  State  on  account  of  the  property  conveyed,  or  any 
part  thereof,  and  to  all  liabilities  of  the  State  growing  out  of 
or  in  relation  thereto.  In  other  words,  the  State  conveyed  all 
its  remaining  interest  in  the  canal,  and  the  trustees  took  what 
they  got  charged  with  the  same  trusts  and  incumbered  by  the 
same  liabilities  that  rested  on  it  when  the  grant  was  made.  It 
follows  that  whatever  property  rights  Spears  &  Case  or  Johns 
had  in  the  canal  before  the  grant,  they  retained  after  it.  All 
that  the  State  was  bound  to  do  in  respect  to  them  before,  the 
trustees  must  do  afterwards.  As  the  State  was  the  trustee  of 
the  power  at  Delphi  for  the  benefit  of  Spears  &  Case  when  the 
transfer  was  made,  the  trustees  took  the  title  subject  to  the 
same  trust,  and  became  bound  in  respect  to  its  management 
in  the  same  way  and  to  the  same  extent  the  State  had  been 
until  that  time.  Rents  collected  after  the  transfer  were  as 
much  the  property  of  Spears  &  Case,  in  the  hands  of  the  trus- 
tees, as  they  were  in  the  hands  of  the  State.  So,  too,  in  re- 
spect to  Johns.  Whatever  water  he  could  draw  from  the 
canal  before  the  transfer  he  was  entitled  to  draw  afterwards. 
All  that  the  State  could  be  required  to  do  for  his  benefit  at  the 
time  of  the  transfer,  the  trustees  were  bound  to  do  while  they 
held  the  property.  The  obligations  of  the  trustees  in  respect 
to  both  these  parties  were  precisely  the  same  as  those  of  the 
State  ;  no  more  and  no  less. 

It  only  remains  to  consider  whether  the  petitioners  are  en- 
titled to  relief  in  this  suit  and  under  the  form  of  proceeding 
they  have  adopted. 

They  were  not  originally  parties  to  the  suit.     No  sale  of 
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the  trust  property  could  be  made  in  their  ab'senee  which  would 
dispose  of  their  rights.  A\\  that  could  pass  under  such  a  sale 
would  be  that  wliich  was  coriveyedbytHeSiate  to  the  trustees, 
to  wit,  the  canal,  &c.,  subject  to  the  prior  rights  of  the  peti- 
tioners. No  decree,  binding  on  the  petitioners,  could  be  ren- 
dered defining  what  their  rights  actually  Wiere.  A  purchaser 
would  take  only  what  the  trustees  held,  and  be  left  to  settle 
with  the  petitioners  aS  best  he  could. 

But  while  the  petitioners  were  not  in  fact  parties,  they  might 
with  propriety  have  been  made  such;  and  there  cannot  be  a 
doubt  that  if  they  had  intervened  before  the  decree  of  sale, 
aud  asked  to  be  ma,de  defendants,  it  Would  have  Been  within 
the  power  of  the  court,  with  the  consent  of  the  complainants, 
to  take' them  in.  The  case  did  go  oti  Without  them,  presura-- 
ably  because  it  nowhere  appeared  until  their  intervention  that 
there  were  any  such  outstanding  rights  as  they  claim.  The 
decree  as  entered  is  broad  eiiOu'gli  on  its  faCe  to  authorize  a 
sale  of  the  property  free  of  all  incumbrances.  The  purchasers, 
acting  on  the  idea  that  ttiey  bought  all  the  water-power  in  the 
banal,  and  that  the  rights  of  the  Several  petitioners  had  been 
extinguished,  claim  the  rents  under  the  Delphi  leases  as  their 
own,  and  threaten  to  cut  off  the  supply  of  water.to  the  assignees 
of  Johns  unless  rent  is  paid  for  what  is  used.  In  this  condi- 
tion of  things,  and  \vhile  the  purchase-money  was  under  the 
control  of  the  court,  the  petitioners  intervened  and  asked  to 
ri'ave  their  rights  in  the  premises  determined  before  any  final 
.distribution  of  the  money  was  made.  To  their  intervention 
no  exception  is  taken  by  any  o'f  the  parties.  They  are,  there- 
fore, to  all  intents  and  purposes,  noW  to  be  treated  as  thong~h 
tiiey  had  originally  been  made  defendants  atid  set  up  their  de- 
mands. It  seerhs  'to  us  eminently  proper  that  before  the  money 
paid  under  the  sale  is  put  beyond  the  control  of  the  court 
it  should  be  determined  wliat,  iihder  the  new  developments, 
'the  rights  of  the  several  parties  in  respect  to  the  'property  in 
question  really  are.  From  what  appears  it  is  clear  that  the 
court  expected  to  sell,  and  the  piurdhasers  supposed  they  were 
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buj'iug,  the  whole  property  free  of  all  incambrances.  If  that 
be  so,  the  monej'  in  the  hands  of  the  court  may  not,  perhaps, 
improperly  be  treated  as  represeAting ,  what  it  was  .supposed 
would  pass  by  the.  sale,  rath,er  than  what  actually  did  pass  as 
the  parties  stood  when  the  d.ecree  was,  entered.  The  petition- 
ers, iu  their  intervening  petitions,  state  in  terms  their  willing- 
ness to  treat  the  sale  as  binding  on  them,  if  they  can  be  paid 
from  the  proceeds  what  in  equity  represents  the  value  of  their 
interest  in  the  property  sold.  As  the  case  now  stands  we  see 
no  reason  why  this  may  not  be  done.  But  we  have  only  part 
of  the  recqrd  in  the  original  suit  here,  and  it  may  be  that  un- 
der all  the  circumstances  such  relief  would  not  be  just  to  the 
complainants.  In  that  event  it  may  be  proper  for  the  court 
to  consider  whether  the  facts  connected  with  the  sale  were  such 
as  to  make  it  inequitable  to  hold  the  purchasers  to  their  pur- 
chase subject  to  the  rights  of  the  petitioners,  in  case  they  shall 
elect  not  to  be  bound. 

"Without  deciding  what,  upon  the  tinal  hearing,  should  be  the 
form  of  relief  afforded  the  petitioners,  we  are  clearly  of  opin- 
ion that  upon  the  facts  stated  in  their  petitions  they  are  entitled 
to  have  their  rights  in  the  premises  ascertained  and  something 
done  in  their  behalf.  The  prayer  of  the  petition  of  Spears  & 
Case  is  for  alter.ija,tive,i;elief.  If  it  shall  be  determined  that  their 
interest  in  the  property  passes , by , the  sale,  they  asfe  to  be  paid 
its  value  from  the  proceeds.  If  it  does  not,  then  they  seek  to 
have  their  rights,  as  against  the  purchasers,  specifically  ascer- 
tained, and  determined;  the  rents  which  have  accrued  and 
which  may  hereafter  accrue  from  th,e.  Delphi  leases  paicl  over 
to  them,  and  the  proper  steps  taken  to  make  the  unused, power 
at  that  point  available  for  the  liquidation  of  what  is  still  due 
on , their  certificate.  .French,  BCanna  (&  dp.',  tine  aissiguees  of 
Johns, , ask  to  b^.  paid  the  v^lue  of  the  power  w;hich  was  granted 
to  them,  and  for  general  relief.  Under  this  prayer  for  general 
relief  the  court  will  be  authorized  to  establish  their  right  to  the 
use  of  the  water  as  granted,  free  of  rent,  in  case  it  shall  be  de- 
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termined  they  are  not  entitled  to  be  paid  the  value  of  their . 
power  from  the  proceeds  of  the  sale. 

Without  pursuing  the  inquiry  further,  we  conclude  the  court 
was  wrong  in  sustaining  the  demurrers  and  dismissing  the 
petitions.  The  decrees  dismissing  the  petitions  are  therefore 
reversed,  and  the  causes  remanded  with  instructions  to  over- 
rule the  demurrers  and  proceed  thereafter  as  justice  may  re- 
quire, not  inconsistent  with  this  opinion. 

Reversed. 


The  County  of  Moultrie  v.  George  B.  Fairfield. 

March  6, 1882, 

1.  In  a  suit  on  certain  coupon  bonds  of  a  county,  to  which  the  defense 

was  made  tliat  the  county  had  issued  more  bonds  than  was  allowed 
by  law,  held,  on  the  facts,  that  the  class  known  as  donation  bonds 
were  first  authorized,  and  were  valid,  even  conceding  that  the  alleged 
limit  in  amount  was  exceeded  by  tiie  class  known  as  subscription 
bonds. 

2.  Inasmuch  as  the  bonds  showed  their  regularity  on  tlieir  face  and  tlie 

authority  under  which  they  were  issued,  the  bona-fide  holder  was 
not  bound  to  look  further  and  inquire  whether  the  limit  in  amount 
had  been  exceeded. 

3.  One  section  of  the  charter  of  a  railroad  provided  that  the  counties 

along  its  line  might  make  subscriptions  or  donations  to  the  railroad 
after  a  popular  vote  authorizing  it ;  and  another  section  provided  that 
a  particular  county  miglit,  by  its  board,  of  supervisors,  make  a  sub- 
scription of  a  certain  amount,  and  did  not  require  a  popular  vote  : 
Held,  That  the  two  sections  were  not  inconsistent,  and  that  a  dona-' 
tion  might  be  made  under  one  and  a  subscription  under  the  other. 

4.  It  appearing  that  the  donation  was  authorized  in  1869,  the  bonds  were 

not  invalidated  by  the  amended  Constitution  of  Illinois  of  1870,  but 
come  within  the  proviso  of  the  first  additional  section  of  the  same. 

5.  The  mere  transposition  of  two  of  the  words  of  tlie  name  of  the  rail- 

road to  which  the  aid  was  to  be  voted  in  the  petition  for  and  notice  of 
the  election  authorizing  the  subscription,  did  not  avoid  the  donation 
nor  tlie  election,  it  being  evident  what  railroad  was  intended. 

6.  It  is  no  defense  to  a  suit  on  tlie  bonds  that  the  paj'ment  of  the  same 

will  require  the  levy  of  a  tax  greater  than  the  State  Constitution 
allows,  even  if  the  constitutional  limit  applies  to  the  case  at  bar ;  as 
to  which  the  court  expresses  no  opinion. 
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Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

This  was  an  action  brought  by  George  B.  Fairfield,  the  de- 
fendant in  error,  against  the  county  of  Moultrie,  the  plaintiff 
in  error,  upon  the  common  counts,  for  money  lent,  money  had 
and  received,  and  money  due  on  account  stated,  with  notice 
that  the  plaintiff  would  give  in  evidence  coupons  detached 
from  certain  bonds  of  said  county  issued  in  satisfaction  of  a 
donation  made  by  the  county  in  aid  of  the  Bloomington  and 
Ohio  Eiver  Railroad  Company,  and  also  coupons  detached 
from  certain  other  bonds  of  the  county  issued  in  satisfaction 
of  a  donation  made  by  the  county  in  aid  of  the  Decatur,  Sulli- 
van and  Mattoon  Railroad  Company.  The  defendant  pleaded 
non-assumpsit ;  but  it  was  agreed  that  under  this  plea  the  de- 
fendant might  offer  any  evidence  and  make  any  defense  that 
would  be  competent  under  any  special  plea  well  pleaded. 
The  parties  waived  a  jury  and  submitted  the  issues  of  fact  as 
well  as  of  law  to  the  court.  The  court  made  a  special  finding 
of  facts,  upon  which  it  rendered  judgment  in  favor  of  the 
plaintiff  below ;  to  reverse  which  this  writ  of  error  is  brought. 

John  R.  Eden,  for  plaintiff  in  error. 

S.  M.  Cullom  and  0.  J.  Bailey,  for  defendant  in  error. 

Woods,  J. — "We  shall  first  consider  the  objections  raised  by 
the  plaintiff"  in  error  to  the  recovery  upon  the  bonds  of  the 
county  of  Moultrie  issued  to  the  Decatur,  Sullivan  and  Mat- 
toon  Railroad  Company.  The  charter  of  this  company  took 
effect  March  26,  1869.  The  ninth  section  provided  as  follows : 
"  The  several  incorporated  towns,  cities,  counties,  and  towns 
organized  under  the  township  organization  law,  along  or  near 
the  route  of  said  road,  or  that  are  in  any  way  interested 
therein,  may  in  their  corporate  capacities  subscribe  to  the 
stock  of  said  company,  or  make  donations  thereto  to  aid  in 
constructing  or  equipping  said  railroad."  Then  followed  a 
proviso   making    subscriptipns  to   the    stock  and    donations 
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conditional  upon  a  vote  of  the   people  and  prescribing  the 
mode  of  holding  elections,  &c.  -  ■• 

Section  10  of  the  charter  declared:  "The  board  of  super- 
visors of  Moultrie  county  are  hereby  authorized  to  subscribe 
to  the  capital  stock  of  said  compdny  to  an  amount  not  ex- 
ceeding eighty  thousand  dollars,  and  to  issue  the  bonds  of  the 
county  therefor,  bearing  interest'  at  a  rate  not  exceeding  ten 
per  cent,  per  annum,  said  bonds  to  be  issued  in  such  denomi- 
nations and  to  mature  at  such  tiihe  as  said  board  of  super- 
visors may  determine;  provided  that  the  same  shall  not  be 
issued  until  said  road  shall  be  opened  for  ti'aiiic  between  the 
city  of  Decatur  and  the  town  of  Sullivan  aforesaid." 

It  appeared  from  the  recof  ds  of  the  board  of  supervisors  of 
the  county,  as  stated  in  the  findings  of  the  court,  that  on  No- 
vember 2,.  1869,  an  election  was  held  according  to  law  in  the 
county  of  Moultrie,  at  which  a  majority  of  the  ^*^otes  cast  was 
in  favor  of  a  proposition  to  donate  the  sum  of  seventy-five 
thousand  dollars  to  the  Uecatur,  Sullivan  and  Mattoon  Rail- 
road Company,  such  donation  to  be  paid  in  the  bonds  of  the 
county  when  the  railroad  should  be  completed  and  in  running 
order  throiigh  the  county;  and  that  in  pursuance  of  said  vote 
the  board  of  supervisors,  on  December  19,  1869,  passed  an 
order  that  there  be  donated  by  the!  county  of  Moultrie  to  the 
Decatur,  Sullivan  and  Mattoon  Railroad  Company  the  sum  of 
seventy-five  thousand  dollars,  and  that  when  the  company 
should  have  completed  its  railroad  throtigh  the  county  of 
Moultrie  there  be  issued  and  delivered  to  the  railroad  com- 
pany the  bonds  of  the  county  to  the  amount  of  seventy-five 
thousand  dollars,  payable  in  ten  years,  in  satisfaction  of  such 
donation;  and  that  on  November  1,  1871,  the  chairman  of 
the  board, of  supervisors  and  the  clerk  of  the  county  issued 
and  delivered  to  the  railroad  company-seventy-five  bonds  of  one 
thousand  dollars  each  in  satistkctlon  of  said  donation.  These 
bonds  recited  on  their  face  that  they  were  "  issued  by  said 
county  of  Moultrie  by  virtue  of  a  vote  of  a  majority  of  the 
legal  voters  of  said  county  voting  at  an  election  held  in  said 
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county  of  Moultrie  on  the  2d  day  of  l^ovemb.er,  1869,  which 
election  was  authorized  by  and  conditioned  according  to  the 
provisions  of:  an  act  of  the  General  Assembly  of  the  State  of 
Illinois,  approved  March  26,  1869,  entitled  an  act  to  incor- 
porate the  Decatur,  Sullivan  and  Mattoon  Railroad  Company." 

The  court  further  found  that  the  defendant  in  error  was 
a  boiM-fide  purchaser  for  value  before  maturity  of  the  bonds 
issued  to  the  Decatur,  Sullivan  and  Mattoon  Eailroad  Com- 
pany, from  which  the  coupons  offered  in  evidence  were  de- 
tached. 

The  facts  above  stated  as  found  by  the  court,  and  the  au- 
thority for  the  issue  of  the.  bonds  contained  in  the  charter  of 
the  Decatur,  Sullivan  and  Mattoon  Railroad  Company,  estab- 
lish prima  facie  the  validity  of  the  bonds  and  the  right  of  the 
defendant  in  error  to  a  recovery  upon  the  coupons  cut  from 
tbem. 

The  plaintiff  in_ error  insists,  however,  that  there  are  other 
facts  set  forth  in  the  findings  of  the  court  which  show  the  in- 
. validity  of  the  bonds  under  consideration.  These  are  that,  at 
the  December  special  term,  1869,  of  the  board  of  supervisors 
of  Moultrie  county,  an  order  was  passed  that  the  county  sub- 
scribe to  the  capital  stock  of  the  Decatur,  Sullivan  and  Mattoon 
Eailroad  Company,  by  authority  of  section  10  of  its  charter 
above  recited,  the  sum  of  eighty  thousand  dollars ;  that  said 
subscription  was  then  and  there  made,  and  that  on  December 
31,  1872,  the  railroad  then  being  open  for  traffic  between  De- 
catur and  Sullivan,  the  bonds  of  the  county  were  issued  and 
delivered  to  the  company  in  payment  of  its  subscription  of 
stock. 

The  contention  of  counsel  for  plaintiff'  in  error  is  that  the 
board  of  supervisors  of  the  county  of  Moultrie  having,  in  De- 
cember, 1869,  subscribed  to  the  capital  stock  of  the  railroad 
company  the  sum  of  .eighty  thousand  dollars  by  authority  of 
section  10  of  the  charter  of  the  company,  it  had  given  all  the 
aid  to  the  railroad  company  which  the  law  authorized  it  to 
give.    In  other  words,  it  is  insisted .  that  the  county  could  not 
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subscribe  the  full  amount  of  stock  authorized  by  section  10, 
and  also  make  a  donation  to  the  company  under  section  9 ; 
that  it  could  only  do  one  of  these  two  things.  The  inference 
which  is  drawn  from  this  position  is  that  the  bonds  issued  in 
satisfaction  of  the  donation  to  the  railroad  company,  voted  for 
by  the  people  of  the  county  and  subscribed  by  the  board  of 
supervisors,  were  issued  without  authority,  and  are,  therefore, 
void. 

"We  cannot  concur  in  the  view  of  the  plaintifi"  in  error  for 
several  reasons.  First,  it  is  conceded  that  the  board  of  super- 
visors could  either  subscribe  any  sum  not  exceeding  eighty 
thousand  dollars  to  the  stock  of  the  railroad  company  under 
section  10  of  its  charter,  and  issue  the  bonds  of  the  county  in 
payment  thereof,  or  it  could  make  a  donation  to  the  railroad 
company,  under  section  9  of  the  charter,  of  any  amount  which 
had  been  voted  for  by  the  voters  of  the  county,  and  issue  the 
bonds  of  the  county  in  satisfaction  thereof.  As  the  county  sets 
up  as  a  matter  of  defense  against  the  donation  bonds  issued  to 
the  Decatur,  Sullivan  and  Mattoon  Kailroad  Company  the  fact 
that  a  subscription  of  stock  had  also  been  made  in  payment  of 
which  the  county  had  issued  its  bonds,  it  stands  it  in  hand  to 
show  that  the  obligation  of  the  county  to  issue  its  bonds  in 
payment  of  its  stock  antedated  its  obligation  to  issue  its  bonds 
in  satisfaction  of  its  donation.  This  the  findings  fail  to  show. 
They  do  not  show  which  was  first  voted  by  the  board  of  super- 
visors, the  donation  or  the  subscription.  They  do  show,  how- 
ever, that  before  any  action  was  taken  by  the  board  in  refer- 
ence either  to  donation  or  subscription,  to  wit,  on  November 
2,  1869,  the  electors  of  the  county  had  voted  in  favor  of  dona- 
tion. They  further  show  that  the  county  agreed  to  issue  its 
bonds  in  satisfaction  of  its  donation  when  the  railroad  com- 
pany had  completed  its  road  through  the  county  of  Moultrie, 
and  to  issue  its  bonds  in  payment  of  its  stock  when  the  rail- 
road should  be  open  for  traffic  between  the  city  of  Decatur 
and  the  town  of  Sullivan;  that  the  railroad  was  completed 
through  the  county  of  Moultrie  as  early  as  October  20,  1871, 
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and  that  the  donation  bonds  were  issued  and  bore  date  No- 
vember 1,  1871 ;  that  the  raih-oad  was  not  open  for  traffic 
between  Decatur  and  Sullivan  until  December  31,  1872,  and 
that  on  that  day,  fourteen  months  after  the  issue  of  the  dona- 
tion bonds,  the  subscription  bonds  were  executed  and  issued. 
If  either  class  of  bonds,  therefore,  has  any  advantage  over  the 
other  on  the  question  of  authority  for  their  issue,  it  would  seem 
to  be  the  donation  bonds. 

We  remark,  secondly,  that  as  there  was  authority  for  the 
issue  of  the  donation  bonds,  and  that  authority  is  recited  on 
their  face  by  reference  to  the  law  from  which  the  authority, 
was  derived,  the  purchaser  before  maturity  was  not  bound  to. 
look  further.  The  county  having  authority  to  issue  bonds  like- 
those  purchased  by  him,  he  was  under  no  obligation  to  inqjUire 
whether  the  county  had  issued  more  bonds  than  the  law  au- 
thorized. (Lynde  v.  The  County,  16  Wall.,  6 ;  City  of  Lex- 
ington c.  Butler,  14  Wall.,  282 ;  Marcy  v.  Township  of  Oswego, 
92^"  IT.  S.,  637;  Humboldt  Township  v.  Long,  Id.,  642.) 

But,  thirdly,  we  are  clearly  of  opinion  that  under  section  10 
of  the  charter  of  the  railroad  company  the  county  might  sub- 
scribe for  stock  to  an  amount  not  exceeding  eighty  thousand 
dollars  and  issue  its  bonds  in  payment  thereof,  and  under  sec- 
tion 9  of  the  same  charter  make  a  donation  to  the  same  com- 
pany and  issue  its  bonds  in  satisfaction  thereof. 

It  is  clear,  and  it  is  conceded  in  the  brief  of  the  plaintifi"  in 
error,  that  the  county  of  Moultrie  is  included  within  the  terms 
of  section  9,  which  applies  to  counties  along  or  near  the  route 
of  the'  railroad,  or  that  are  in  any  way  interested  therein.  It 
is  also  clear  that  if  there  were  no  section  10  the  county  might, 
upon  a  vote  of  the  people  authorizing,  it,  make  a  donation  of 
any.  amount  to  the  railroad  company. 

'  Section  10,  which  authorizes  a  subscription  to  the  stock  of 
the  company,  within  certain  limits  and  without  any  vote  of  the 
people,  does  not  preclude  a  donation  under  section  9.  The 
obvious  construction  of  the  two  sections,  taken  together,  is  that 
any  county  along  the  line  of  the  railroad,  upon  a  vote  of  the 
10  v4 
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people,  may,  without  limit,  either  subscribe  to  the  stock  of  the 
company  or  make  it  a  donation  to  be  paid  for  in  bonds,  and 
that  the  county  of  Moultrie  may  subscribe  to  the  stock  of  the 
company,  without  a  consenting  vote  of  the  people,  any  sum  not 
exceeding  eighty  thousand  dollars.  We  must  give  this  con- 
struction to  the  two  sections  if  we  allow  both  to  have  their  full 
effect,  and,  if  possible,  they  should  be  so  construed  as  to  give 
full  effect  to  both,  without  any  limitation  or  condition  not  in- 
corporated in  them  by  the  Legislature.  The  authority  granted 
to  Moultrie  and  other  counties  by  section  9  to  make  donations 
is  not  restrained  or  repealed  because  authority  is  granted  to 
Moultrie  county,  by  another  section  and  upon  different  condi- 
tions, to  subscribe  stock.  One  section  is  not  inconsistent  with 
the  other,  and  therefore  does  not  repeal  it. 

The  next  reason  upon  which  the  invalidity  of  the  bonds  and 
coupons  under  consideration  is  based  is  the  section  of  the  Con- 
stitution of  Illinois  of  1870  which  declares  :  'fNo  county,  city, 
town,  or  tow'nship,  or  other  municipality,  shall  ever  become 
subscriber  to  the  capital  stock  of  any  railroad  or  private  cor- 
poration, or  make  donation  to  or  loan  its  credit  in  aid  of  such 
corporation ;  provided,  however,  that  the  adoption  of  this  ar- 
ticle shall  not  be  construed  as  affecting  the  rjght  of  any  such 
municipality  to  make  such  subscriptions,  when  the  same  have 
been  authorized  under  existing  laws,  by  a  vote  of  the  people 
of  such  municipalities  under  existing  laws."  (First  additional 
section.) 

The  proviso  of  this  section  has  been  construed  by  the  Su- 
preme Court  of  Illinois — and  this  court  has  followed  that  con- 
struction— to  extend  to  donations  as  well  as  subscriptions  of 
stock.  .(Chicago  and  Iowa  Kailroad  Co.  i\  Pinckney,  74  111., 
277;  Middleport  v.  Mtna.  Life  Ins.  Co.,  82  111.,  562;  Lippin- 
cott  V.  The  Town  of  Pana,  92  III.,  24;  Fairfield  v.  Gallatin 
Co.,  100  U.  S.,  47.) 

According  to  the  findings  of  the  court  below,  the  records 
of  the  board  of  supervisors  of  the  county  of  Moultrie  show  that 
an  election  was  held  before  the  adoption  of  the  Constitution  of 
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1870,  by  which  the  donation  was  authorized,  which  the  bonds 
in  suit  were  issued  to  satisfy ;  and  we  have  ah'eady  seen  that 
such  election  was  authorized  by  section  9  of  the  charter  of  the 
railroad  company.  The  prohibition  of  the  Constitution  does 
not,  therefore,  extend  to  the  donation  made  in  this  case,  or  the 
bonds  issued  in  satisfaction  thereof. 

An  attempt  is,  however,  made  by  the  plaintifl"  in  error  to 
show  that  no  election  by  which  said  donation  was  authorized 
was  ever  held ;  because  in  the  petition  for  the  election  and  in 
the  notice  of  the  election  the  railroad  company  to  which  the 
donation  was  to  be  made  was  designated  as  the  Mattoou,  Sul- 
livan and  Decatur  Railroad  Company,  and  not  by  its  true 
name,  to  wit,  the  Decatur,  Sullivan  and  Mattoon  Railroad 
Company.  And  the  contention  is  that  as  there  was  no  vote 
of  the  people  which  authorized  the  donation  in  question  to 
the  Decatur,  Sullivan  and  Mattoon  Railroad  Companj',  the 
power  of  the  county  to  make  the  donation  was  cut  off  by  the 
Constitution  of  1870. 

There  can  be  no  doubt  on  the  question  what  railroad  com- 
pany the  people  of  Moultrie  county  intended  to  make  their 
donation  to.  The  statute  books  of  the  State  of  Illinois  will 
be  searched  in  vain  to  find  an  act  incorporating  a  railroad 
company  by  the  name  of  the  Mattoon,  Sullivan  and  Decatur 
Railroad  Company.  There  can  be  no  question  that  in  the 
petition  for  and  notice  of  the  election  the  railroad  company  in- 
tended was  that  known  and  chartered  as  the  Decatur,  Sullivan 
and  Mattoou,  for  the  petition  and  notice  designate  the  route 
upon  which  said  road  was  to  be  built,  and  upon  which  it  after- 
wards was  built,  and  they  refer  to  the  provision  of  the  charter 
of  the  Decatur,  Sullivan  and  Mattoon  Railroad  Company, 
which  authorized  the  donation  upon  the  making  of  which  the 
voters  were  to  express  their  will. 

But  a  conclusive  circumstance  against  the  county  to  show 
to  what  railrodd  company  the  donation  was  voted  is  found  in 
the  records  of  the  board  of  supervisors,  set  out  in  the  findings 
of  the  court,  in  which  it  is  distinctly  stated  that  the  petition 
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for  the  election  requested  that  an  election  be  held  in  pursu- 
ance of  an  act  entitled  an  act  to  incorporate  the  "  Decatur, 
Sullivan  and  Mattoon  Railroad  Company,  "  to  decide  whether 
a  donation  of  seventy-five  thousand  dollars  shou'd  be  made 
to  said  Decatur,  Sullivan  and  Mattoon  Railroad  Company, 
and  that  such  election  was  held  on  November  2,  1869,  and 
resulted  in  favor  of  donating  said  sum  of  seventy-five  thousand 
dollars  to  the  Decatur,  Sullivan  and  Mattoon  Railroad  Com- 
pany. It  was  therefore  ordered  that  said  sum  be  donated  to 
the  Decatur,  Sullivan  and  Mattoon  Railroad,  and  when  said 
company  should  have  completed  its  road  through  the  county 
of  Moultrie,  that  the  bonds  of  the  county  should  be  delivered 
to  it  in  satisfaction  of  such  donation. 

These  records  of  the  board  of  supervisors'  show  what  the 
understanding  of  the  representative  body  of  the  county  was, 
in  respect  to  the  railroad  company  to  which  the  donation  was 
voted.  There  can,  therefore,  be  no  doubt  about  the  identity 
of  the  company  whieh  the  voters  of  the  county  had  in  view 
when  the  election  was  held.  It  is  certain  that  on  November 
2,  1869,  an  election  was  held  by  the  voters  of  Moultrie  county, 
and  a  donation  of  seventy-five  thousand  dollars  voted  to  some 
railroad  company.  The  circumstances  to  which  we  have  ad- 
verted do  not  leave  the  least  doubt  that  the  company  was  the 
Decatur,  Sullivan  and  Mattoon  Railroad  Company.  Upon 
such  a  state  of  facts  the  law  is  well  settled. 

Even  a  contract  is  not  avoided  by  misnaming  the  corpora>- 
laon  with  which  it  is  made.  (Building  Association  v.  Martin, 
2  Beasl.,  427.)  And  if  a  corporation  is  misnamed  in  a  statute, 
the  statute  is  not  thereby  rendered  inoperative  if  there  is 
enough  from  which  to  ascertain  what  corporation  is  meant. 
(Chancellor  of  Oxford's  Case,  10  Co,Rep.,.44,  576.) 

"Although  the  names  of  corporations  are  not  merely  arbi- 
trary sounds,  yet  if  there  be  enough  to  show  that  there  is  such 
an  artificial  being,  and  to  distinguish  it  from  all  others,  the 
body  politick  is  well  named,  though  the  words  and  syllables 
are  varied  from."     (Bacon's  Abr.,  tit.  Corporation,  c.  2.)    And 
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it  has  been  held  by  the  Supreme  Court  of  Illinois  that  the 
transposition  of  words  comprising  the  name  of  a  corporation 
is  unimportant  if  it  be  evident  what  corporation  is  intended. 
(Chadsey  v.  MeOrary,  27  111.,  253.) 

We  are,  therefore,  of  opinion  that  the  transposition  in  the 
petition  for  and  notice  of  the  election  of  two  of  the  words  of 
which  the  name  of  the  corporation  to  which  the  aid  was  to 
be  voted  was  in  part  composed,  cannot  render  the  election  in- 
valid and  void. 

It  is,  therefore,  clear  that  the  donation  voted  for  at  that 
election  is  taken  out  of  the  operation  of  that  clause  of  the  Con- 
stitution of  the  State  which  declares  that  no  municipality  shall 
make  donations  to  or  loan  its  credit  in  aid  of  any  railroad  or 
private  corporation.  In  our  opinion  none  of  the  objections 
which  we  have  noticed,  to  the  validity  of  the  bonds  under  con- 
sideration, are  well  taken. 

The  remaiiHng  objection  to  the  validity  of  these  bonds  and 
coupons  is  also  urged  against  a  recovery  on  those  issued  to  the 
Blooniiogton  and  Ohio  River  Railroad  Company,  and  is  the 
only  ground  of  defense  against  the  last-named  bonds.  This 
objection  we  shall  now  consider.  It  is  based  on  section  8  of 
article  9  of  the  Constitution  of  Illinois,  which  declares : 

"  County  authorities  shall  never  assess  taxes  the  aggregate  of 
which  shall  exceed  seventy-iive  cents  per  one  hundred  dollars' 
valuation,  except  for  the  payment  of  indebtedness  existing 
at  the  adoption  of  this  Constitution,  unless  authorized  by  a 
vote."' 

To  show  the  applicability  of  this  provision  to  the  question  in 
hand,  the  plaintiff  in  error  offered  evidence  in  the  court  be- 
low, on  which  the  court  made  the  following  findings : 

"  That  at  the  time  of  the  issuing  of  said  bonds  the  indebted- 
ness of  said  county,  including  said  bonds,  was  two  hundred 
and  seventy-five  thousand  dollars,  and  the  valuation  of  the 
taxable  property  of  said  county  was  two  million  two  hundred 
and  seventy-nine  thousand  and  «ighty-four  dollars,  and  that 
the  sum  of  ten  thousand  dollars  per  annum  was  required  to 
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defray  the  necessary  ordinary  expenses  of  said  county;  and 
that  at  the  time  of  the  rendition  of  the  judgnaent  in  this  cause 
the  indebtedness  of  the  county,  including  accrued  interest,  was 
three  hundred  and  seventy-iive  thousand  dollars,  and  the  val- 
uation of  the  taxable  property  therein  was  three  million  five 
hundred  and  eightj'-nine  thousand  two  hundred  and  fifty-one 
dollars,  and  that  it  required  twelve  thousand  dollars  per  an- 
num to  defray  the  necessary  ordinary  expenses  of  said  county. 

"That  to  enable  said  county  to  pay  the  indebtedness  created 
by  said  donations  to  said  Bloomington  and  Ohio  River  Rail- 
road Company,  and  to  said  Decatur,  Sullivan  and  Mattoon 
Railroad  Company,  evidenced  by  said  bonds  still  outstanding, 
the  interest  coupons  upon  which  were  sued  on  and  offered  in 
evidence  in  this  case,  will  require  the  annual  assessment  of 
taxes  which  will  exceed  seventy-five  cents  per  $100  valuation 
of  the  taxable  propertj'  in  said  county  of  Moultrie." 

The  argument  of  the  plaintiff  in  error  is  that  the  indebted- 
ness evidenced  by  the  bonds  issued  by  the  county  of  Moultrie 
in  aid  of  the  two  railroads  mentioned  does  not  fall  within  the 
exception  found  in  section  8  of  article  9  of  the  Constitution, 
and  that  the  above  recited  findings  of  the  court  show  that  the 
authorized  tax  of  seventy-five  cents  on  the  one  hundred  dol- 
lars would  not  be  sufficient  to  pay  the  expenses  of  the  county 
and  the  principal  and  interest  on  the  bonds;  and  it  is,  there- 
fore, contended  that  the  bonds  are  void. 

The  authority  cited  to  sustain  this  position  (Loan  Associa- 
tion V.  Topeka,  20  Wall.,  655)  merely  decides  that  where  there 
is  no  power  in  the  Legislature  to  authorize  a  tax  in  aid  of  the 
purpose  for  which'  the  bonds  are  issued,  the  bonds  are  void. 

But  here  it  is  conceded  that  there  is  power,  within  certain 
limits,  to  levy  a  tax  to  pay  these  bonds.  The  bonds  cannot, 
therefore,  be  void.  (Marcy  v.  Township  of  Oswego,  92  U.  S., 
ubi  supra.) 

Moreover,  it  appears  from  the  findings  of  the  court  that  at 
the  time  the  bonds  in  question  were  issued  a  levy  of  seventy- 
five  cents  on  every  hundred  dollars'  valuation  of  the  taxable 
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property  of  the  county  would  produce  a  sum  sufficient  to  pay 
the  ordinary  expenses  of  the  county  and  leave  a  surplus  of  over 
seven  thousand  dollars  to  be  applied  to  the  payment  of  the 
bonds,  and  that  at  the  commencement  of  this  suit  such  annual 
surplus,  by  reason  of  the  increase  in  the  taxable  property  of 
the  county,  would  amount  to  nearly  fifteen  thousand  dollars,  a 
sum  almost  sufficient  to  pay  the  judgment  rendered  in  this  case. 
So  that  the  defense  now  under  consideration  is  reduced  to  this : 
that  because  the  whole  judgment  cannot  be  at  once  collected, 
there  should  be  no  judgment  at  all. 

But  it  nowhere  appears  in  the  record  that  the  county  has 
not  ample  means  out  of  which  the  judgment  could  be  collected 
besides  its  revenues  derived  from  taxation.  We  know  from 
the  record  that  the  county  at  one  time  owned  eighty  thousand 
dollars  of  the  stock  of  the  Decatur,  Sullivan  and  Mattoon 
Railroad  Company,  and  it  does  not  appear  that  it  is  not  still 
the  owner  of  this  stock,  and  that  it  may  not  now  be  subjected 
to  the  payment  of  the  judgment  recovered  in  this  case,  or 
that  the  county  may  not  have  other  similar  assets  sufficient 
to  pay  all  its  debts. 

Therefore,  even  if  the  county,  by  reason  of  the  limit  on  its 
taxing  power,  could  not  levy  a  tax  to  pay  these  bonds,  never- 
theless, the  bonds  having  been  authorized,  the  holder  is  entitled 
to  judgment  on  them,  and  to  collect  it  out  of  any  property 
of  the  county  which  could  be  subjected  to  the  payment  of  its 
debts. 

Whether  the  indebtedness  evidenced  by  the  bonds  which 
are  the  basis  of  this  suit  falls  within  the  exception  of  section  8, 
article  9,  of  the  Constitution  of  Illinois,  so  that  taxation  for 
their  payment  is  without  limit,  is  a  question  which  does  not 
necessarily  arise  upon  this  record,  and  which  we  are  not  now 
required  to  decide. 

We  are  of  opinion  that  there  is  no  valid  defense  against  a 
recovery  on  the  coupons  sued  on.  The  people  of  the  county 
of  Moultrie  almost  unanimously  voted  for  the  issue  of  the 
bonds.     The  conditions  upon  which  the  donations  were  made 
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were  fully  performed.  The  railroads  which  they  were  intended 
to  aid  were  completed  and  in  use  before  the  bonds  were  ex- 
ecuted. The  bonds  were  regularly  and  honestl}'  issued  by  the 
public  officers  charged  with  that  duty.  They  are  in  the  hands 
of  bona-fide  holders  for  value.  Common  honesty  demands  that 
the  count}'  should  apply  its  available  means  to  their  payment, 
and  there  is  no  obstacle  to  a  recovery  upon  the  coupons. 
Judgment  affirmed.  Affirmed. 


The  Town  of  Koshkonons  v.  .Oscar  A.  Burton. 

Marcli  6, 1882. 

1.  Limitation  iiiider  the  statutes  of  Wiscoosiu  to  actions  upon  coupon.?  of 

mnnicipal  bonds  issued  in  1857,  payable  twenty  years  after  date. 
The  cause  of  action  upon  a  coupon,  wliether  detached  from  the  bond 
or  not,  held  to  accrue,  and  limitation  to  commence,  from  its  maturity; 
reaffirming  Amy  v.  Dubuque.  9S  IT.  S.,  471. 

2.  It  is  within  the  constitutional  power  of  the  Legislature  to  require,  as 

to  existino-  causes  of  action,  that  suits  for  their  enforcement  shall  be 
barred  unless  brought  within  a  less  period  than  that  prescril)ed  when 
the  contract  was  made,  or  the  liability  incurred,  from  which  the 
cause  of  action  arose.  The  exertion  of  this  power  ig,  therefore,  sub- 
ject to  the  fundamental  condition  that  a  reasonable  time,  taking  all 
the  circumstances  into  consideration,  be  given  by  the  new  law  before 
the  bar  takes  effect. 

3.  If  interest  upon  interest,   whether   arising  upon  express  or  implied 

agreement,  is  allowed  by  the  local  law  at  the  time  of  the  contract, 
that  right  cannot  be  impaired  by  a  subsequent  legislative  declaiation 
as  to  what  was,  in  the  judgment  of  that  depai'tment,  the  true  intent 
and  meaning  of  the  statutes,  prescribing  and  limiting  the  rate  of  in- 
terest, in  force  when  the  contract  was  made.  The  utmost  effect  to 
be  given  to  such  legislative  declaration  is  to  regard  it  as  an  altei'ation 
of  the  existing  law  in  its  application  to  future  tl'ansactions. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Wisconsin. 

L.  B.  Caswell,  foi'  plaintift'  in  error. 

Sleeper  ^  Whiton,  for  defendant  in  error. 
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Harlan,  J. — The  object  of  this  action,  which  was  com- 
menced on  the  12th  day  of  May,  1880,  is  to  recover  the 
amount  due  on  bonds,  with  interest  coupons  attached,  issued 
on  the  1st  day  of  January,  1857,  by  the  town  of  Koshkonong, 
a  municipal  corporation  of  "Wisconsin,  pursuant  to  authority 
conferred  by  an  act  of  the  Legislature  of  that  State.  They 
were  made  payable  to  the  Chicago,  St.  Paul  and  Fond  du  Lac 
Kailroad  Company,  or  its  assigns,  on  the  Ist  day  of  January, 
1877,  at  the  American  Exchange  Bank  in  the  city  of  New 
York,  with  interest  at  the  rate  of  eight  per  cent,  per  annum, 
pa3'able  semi-annually,  on  the  presentation  of  the  interest 
warrants  at  that  bank,  on  the  first  day  of  each  July  and  Jan- 
uary, until  the  principal  sum  should  be  paid.  Of  the  bonds  in 
suit,  with  their  respective  coupons,  Burton  became  the  owner 
by'written  assignment  from  the  railroad  company,  indorsed 
upon  the  bonds,  under  date  of  November  16,  1857.  None  of 
the  coupons  have  ever  been  detached  from  the  bonds  nor  paid, 
except  those  maturing  July  1,  1857,  and  January  1,  1858. 

The  coupons  are  all  alike  except  as  to  dates  of  maturity. 
They  are  complete  instruments,  capable  of  sustaining  separate 
actions,  without  reference  to  the  maturity  or  ownership  of  the 
bonds.  (21  How.,  545,  546 ;  20  Wall.,  583;  98  U.  S.,  473.) 
The  following  is  a  copy  of  the  one  last  due :  "  The  town  of 
Koshkonong  will  pay  to  the  holder  hereof,  on  the  1st  day  of 
January,  1877,  at  the  American  Exchange  Bank  in  the  city  of 
.  New  York,  forty  dollars,  being  for  half-yearly  interest  on  the 
bond  of  said  town  No.  22,  due  on  that  day.  S.  R.  Crosby, 
clerk." 

The  main  question  is  whether  the  action,  as  to  coupons 
maturing  more  than  six  years  prior  to  its  commencement,  is 
not  barred  by  the  statutes  of  limitation  of  Wisconsin.  The 
court  below  being  of  opinion  that  no  part  of  plaintift''s  demands 
was  barred,  gave  judgment  for  the  principal  of  the  bonds, 
with  interest  from  the  1st  day  of  January,  1877,  at  the  stipu- 
lated rate  of  eight  percent,  per  annum  until  paid,  and  also  for 
the  amount  of  each  coupon  in  suit,  with  interest  from   its 
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maturity  at  the  rate  of  seven  per  cent,  per  annum,  the  hitter 
being  the  rate  estabhshed  by  the  local  law  in  the  absence  of  a 
special  agreement  by  the  parties. 

The  present  writ  of  error  questions  the  correctness  of  that 
judgment,  as  well  because  it  overrules  the  defense  of  limitation 
to  coupons  maturing  more  than  six  years  before  the  com- 
mencement of  this  action,  as  because  it  allows  interest  upon 
the  amount  of  each  coupon  from  its  maturity. 

The  statutes  of  Wisconsin  in  force  when  the  bonds  and 
coupons  were  issued,  provided  that  "all  actions  of  debts 
founded  upon  any  contract  or  liability  not  under  seal,"  (ex- 
cept such  as  are  brought  upon  the  judgment  or  decree  of  some 
court  of  record  of  the  United  States,  or  of  a  State  or  Terri- 
tory of  the  United  States,  shall  be  commenced  within  six 
years  after  the  cause  of  action  accrued,  and  not  afterwards; 
and  that  all  personal  actions  on  a,nj  contract,  not  otherwise ' 
limited  by  the  laws  of  the  State,  shall  be  brought  within 
twenty  years  after  the  accruing  of  the  cause  of  action.  (Rev. 
Stat.  Wis.  1849,  sees.  14  to  22,  pp.  644,  665.) 

We  remark  that  the  foregoing  provisions,  without  substan- 
tial change  of  language,  were  taken  from  the  statutes  of  the 
Territory  of  Wisconsin  adopted  in  1839.  Further,  that  the 
revision  of  1849  did  not  in  terms  prescribe  any  limitation  to 
actions  upon  sealed  instruments.  They  were,  therefore,  em- 
braced by  the  limitation  of  twenty  yeai's  as  to  personal  actions 
on  contracts  not  covered  by  other  provisions. 

The  revision  of  1849  was  superseded  by  one  made  in  1858, 
which  went  into  operation  on  the  1st  day  of  January,  1859. 
By  the  latter,  as  modified  by  an  act  passed  in  1861,  civil  ac- 
tions, other  than  for  the  recovery  of  real  property,  were  re- 
quired to  be  commenced  within  the  following  periods :  Actions 
upon  judgments  or  decrees  of  courts  of  record  of  the  State, 
and  actions  upon  sealed  instruments  when  the  cause  of  action 
accrued  in  the  State,  within  twenty  years ;  (Rev.  Stat.  Wis.  1858, 
ch.  138,  sec.  15;)  actions  upon  the  judgments  or  decrees  of 
courts  of  record  of  any  State  or  Territory  of  the  United  States 
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or  of  courts  of  the  United  States,  and  actions  upon  sealed  in- 
struments, when  the  cause  of  action  accrued  out  of  the  State, 
within  ten  years ;  (Id.,  sec.  16;)  and  actions  upon  contracts, 
obligations,  or  liabilities,  express  or  implied,  excepting  those 
mentioned  in  sections  15  and  16,  within  six  years — the  time  to 
be  computed,  in  each  case,  from  the  date  when  the  cause  of 
action  accrued.  (Gen.  Laws  Wis.  1861,  p.  302.)  The  revis- 
ion of  1858  also  contained  the  general  clause,  that  "  in  any  case 
where  a  limitation  or  period  of  law  prescribed  in  any  of  the 
acts  hereby  repealed,  [which  included  the  revision  of  1849,] 
for  the  acquiring  of  any  right  or  barring  of  any  remedy,  or  for 
any  other  purpose,  shall  have  begun  to  run,  and  the  same  or 
any  similar  limitation  is  prescribed  in  the  revised  statutes,  the 
time  of  limitation  shall  continue  to  rnn,  and  shall  have  the 
like  effect  as  if  the  whole  period  had  begun  and  ended  under 
the  operation  of  the  revised  statutes."  (Id.,  ch.  191,  sec.  13, 
p.  1038.) 

Thus  stood  the  law  of  the  State  until  the  9th  day  of  March, 
1872,  a  little  over  iifteen  years  after  these  bonds  and  coupons 
were  issued,  when  an  act  was  passed  entitled  "An  act  to  limit 
the  time  for  the  commencement  of  action  against  towns,  coun- 
ties, cities,  and  villages  on  demands  payable  to  bearer."  It 
provided  that "  no  action  brought  to  recover  any  sum  of  money, 
on  any  bond,  coupon,  interest  warrant,  agreement  or  promise  in 
writing,  made  or  issued  hj  any  town,  county,  city,  or  village,  or 
upon  any  instalment  of  the  principal  or  interest  thereof,  shall  be 
maintained  in  any  court  unless  such  action  shall  be  commenced 
within  six  years  from  the  time  when  such  sum  of  money  has 
or  shall  become  due,  when  the  same  has  been  or  shall  be  made 
payable  to  bearer,  or  to  some  person  or  bearer,  or  to  the  order 
of  some  person,  or  to  some  person  or  his  order :  provided  that 
any  such  action  may  be  brought  within  one  year  after  this  act 
shall  take  effect;  provided  further,  that  this  act  shall  in  no  case 
be  construed  to  extend  the  time  within  which  an  action  may 
be  brought  under  the  laws  heretofore  existing."  (Gen.  Laws 
Wis.  1872,  p.  56.) 
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Oqi"  attention  has  also  been  called  to  certain  sections  in  the 
revision  of  the  statutes  of  Wisconsin  of  1878,  which  went  into 
operation  on  the  1st  day  of  November  of  that  year,  superseding 
that  of  1858,  as  well  as  the  act  of  1872.  Those  sections  con- 
tain, in  substance,  the  clauses  first  quoted  from  the  revision  of 
1858,  with  the  modifications  made  by  the  act  of  1872.  (Rev. 
Stat.  Wis.  1878,  pp.  1015-16.)  It  is  to  be  observed  in  this  con- 
nection— for  it  has  some  bearing  upon  what  we  shall  presently 
say — that  section  4220  of  the  revision  of  1878  in  terms  pre- 
scribed twenty  years  as  the  limitation  for  "  an  action  upon  a 
sealed  instrument  when  the  cause  of  action  accrues  within  this 
State,  except  those  mentioned  in  section  4222,"  while  the  lat- 
ter section  embraces,  among  others,  "  an  action  upon  any  bond, 
coupon,  interest  warrant,  or  other  contract  for  the  payment  of 
money,  whether  sealed  or  otherwise,  made  or  issued  by  any 
town,  county,  city,  village,  or  school  district  in  this  State," — 
thus  indicating  that  the  framers  of  the  revision  of  1878  re- 
garded municipal  securities  for  the  payment  of  money  as  be- 
longing to  the  class  of  sealed  instruments.  We  observe,  also, 
that  the  revision  of  1878  contains  a  provision,  in  reference  to 
those  cases  in  which  limitation  had  commenced  to  run,  similar 
to  that  already  quoted  from  the  revision  of  1858.  (liev.  Stat 
1878,  sec.  4984 ;  Rev.  Stat.  1858,  p.  1038.) 

From  the  foregoing  summarj'  it  will  be  seen  that  by  the  lo- 
cal law,  when  the  bonds  in  suit  were  issued,  all  civil  actions 
for  debt,  founded  on  contract  or  liability  not  under  seal,  (ex- 
cept actions  upon  judgments  or  decrees  of  some  court  of  rec- 
ord of  the  United  States,  or  of  a  State  or  Territory,)  could  be 
brought  within  six  years  after  the  cause  of  action  accrued,  and 
not  afterwards ;  while  such  actions,  if  founded  on  contract  or 
liability  under  seal,  would  not  be  barred  until  twenty  years 
after  the  cause  of  action  accrued.  If,  as  contended  by  plain- 
tiff, the  question  of  limitation  is  to  be  determined  exclusively 
by  the  revision  of  1849,  in  force  when  the  bonds  were  issued, 
and  if,  as  is  further  insisted,  an  action  on  municipal  bonds  and 
coupons,  such  as  are  herein  suit,  is,  within  the  meaning  of  that 
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revision,  "  founded  on  contract  or  liability  not  under  seal,"  it  is 
clear  that,  without  reference  to  the  statute  of  1872,  this  action 
is  barred  as  to  all  coupons  maturing  more  than  six  years  before 
its  commencement,  whether  such  coupons  were  separated  or 
not  from  the  bonds  to  which  thej^  were  originally  attached. 
This  upon  the  authority  of  Amy  v.  Dubuque,  98  U.  S.,  470, 
with  the  doctrines  of  which  we  are  entirely  satisfied.  We  there 
said,  construing  the  statutes  of  Iowa  upon  the  subject  of  limit- 
ation, that  suits  upon  unpaid  coupons,  such  as  those  in  suit, 
might  be  maintained  in  advance  of  the  maturity  of  the  princi- 
pal debt ;  that  "  upon  the  non-payment  at  maturity  of  each 
coupon,  the  holder  had  a  complete  cause  of  action.  In  other 
words,  he  might  have  instituted  his  action  to  recover  the  amount 
thereof  at  their  respective  maturities.  From  that  date,  there- 
fore, the  statute  commenced  to  run  against  them.  *  *  *  * 
Upon  principle,  his  failure  or  neglect  to  detach  the  coupon  and 
present  it  for  payment  at  the  time  when,  by  contract,  he  was 
entitled  to  demand  payment,  could  not  prevent  the  statute 
from  running." 

But  we  are  inclined  to  the  opinion,  although  uninformed 
upon  the  subject  by  any  direct  decision  of  the  Supreme  Court 
of  the  State  to  which  our  attention  has  been  called,  that  mu- 
nicipal bonds  and  coupons  were  regarded  by  the  framers  both 
of  the  revision  of  1849  and  that  of  1858  as,  alike,  sealed  instru- 
ments to  which  the  limitation  of  twenty  years  was  applicable. 
The  word  bond  at  common  law — and  even  now  as  a  general 
rule — imports  a  sealed  instrument.  And  although,  under  some 
circumstances,  a  municipal  corporation  issuing  and  delivering 
bonds  and  coupons  in  aid  of  railroad  enterprises  may  be  liable 
thereon  notwithstanding  they  are  unattested  by  its  corporate 
seal,  we  are  satisfied  that  the  Legislature  of  Wisconsin  intend- 
ed, by  the  revision  of  1849,  as  well  as  that  of  1858,  to  prescribe 
the  same  limitation  for  actions  upon  such  obligations  as  was  in 
terms  prescribed  for  actions  upon  what  technically,  or  in  com- 
mon legal  parlance,  are  denominated  sealed  instruments. 

If  this  interpretation  of  the  revision  of  1849  and  1858  be 
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correct,  it  would  follow  that  this  action  was  not,  at  the  passage 
of  the  act  of  1872,  barred  by  limitation  as  to  any  of  the  cou- 
pons in  suit.  Twenty  years  had  not  then  expired .  from  the 
maturity'  of  any  of  them. 

It  remains  now  to  inquire  as  to  the  effect  of  the  act  of  1872 
upon  municipal  obligations  executed  and  outstanding  at  the 
date  of  its  passage.  Of  the  object  of  that- statute  there  cannot, 
it  seems  to  us,  be  any  reasonable  doubt.  The  specific  reference 
to  coupons  and  interest  warrants  made  or  issued  by  towns, 
counties,  cities,  and  villages  without  distinguishing  such  as  are 
sealed  from  those  unsealed,  and  the  express  requirement  as  to 
the  time  within  which  actions  thereon  must  be  brought  or  be 
barred,  indicates  a  purpose  upon  the  part  of  the  Legislature  to 
reverse  the  policy  which  had  been  pursued  by  holders  of  such 
securities  of  postponing  the  collection  of  interest  coupons  until 
after  the  bonds  to  which  they  were  annexed  had  matured — a 
delay  which  had  the  effect,  in  some  instances,  of  compelling 
municipal  corporations  to  meet  all  at  once  a  large  indebted- 
ness which  the  Legislature  intended,  at  least  as  to  the  interest 
accruing  thereon,  should  be  provided  for  in  instalments  or 
through  a  series  of  years.  Whatever  considerations,  however, 
may  have  suggested  that  legislation,  it  is  clear  that  its  object 
was  such  as  we  have  indicated. 

We  are  here  met  with  the  argument  that  the  act  of  1872 
neither  in  terms  nor  by  necessary  implication  applies  to  any 
municipal  obligations  except  those  "  payable  to  bearer,  or  to 
some  person  or  bearer,  or  to  the  order  of  some  person,  or  to 
some  person  or  his  order;"  whereas  the  bonds  in  suit  are  pay- 
able to  the  railroad  company  or  its  assigns,  and  the  coupons 
are  payable  to  the  holder  thereof.  Waiving  any  expression  of 
opinion  as  to  whether  the  phrases  "  payable  *  *  *  to  the 
order  of  some  person,"  or  "  payable  *  *  *  to  some  person 
or  his  order,"  do  not,  upon  a  reasonable  construction  of  the 
act,  embrace  the  case  of  a  bond  payable  to  a  railroad  company 
or  its  assigns — a  question  which  need  not  be  determined,  since 
it  is  conceded  that  the  action  as  to  the  principal  of  the  bonds 
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is  not,  in  any  view  of  the  case,  barred  by  limitation — we  are 
of  opinion  that  a  coupon  payable  to  the  holder  thereof  is, 
within  the  meaning  of  the  act  and  according  to  the  usages  of 
the  commercial  world,  payable  to  bearer.  Consequently  the 
suit,  as  it  respects  interest  coupons,  is  embraced  by  the  terms 
of  the  act  of  1872. 

But  the  further  contention  of  plaintiff's  counsel  is  that  the 
act  of  1872  is  unconstitutional  as  impairing  the  obligation  of 
the  contract  between  the  town  and  the  holders  of  its  securities. 
This  objection  is  founded  upon  the  proviso  which  declares  that 
"  any  such  action  [of  the  class  specified  in  the  act]  may  be 
brought  [only]  within  one  year "  after  the  act  takes  effect. 
While  that  proviso  is  very  obscurely  worded,  its  meaning  is 
that  no  action  to  recover  money  due  upon  a  municipal  bond, 
coupon,  interest  warrant,  or  written  agreement  or  promise,  or 
upon  any  instalment  of  the  principal  or  interest  thereof,  whether 
such  obligations  were  issued  before  or  after  the  passage  of  the 
act,  should  be  maintained  unless  brought  within  six  years  (not 
from  the  passage  of  the  act,  but)  from  the  time  the  money  sued 
for  becamfe  due ;  except — and  no  other  exception  is  made— 
that  when  the  six  years  from  the  maturity  of  any  past-due  bond 
or  coupon  would  expire  within  less  than  a  year  after  the  act 
passed,  the  action  should  not  be  debarred  if  brought  within 
that  year.  It  was  undoubtedly  within  the  constitutional  power 
of  the  Legislature  to  require,  as  to  existing  causes  of  action, 
that  suits  for  their  enforcement  should  be  barred  unless  brought 
within  a  period  less  than  that  prescribed  at  the  time  the  con- 
tract was  made  or  the  liability  incurred  from  which  the  cause 
of  action  arose.  The  exertion  of  this  power  is,  of  course,  sub- 
ject to  the  fundamental  condition  that  a  reasonable  time,  tak- 
ing all  the  circumstances  into  consideration,  be  given  by  the 
new  law  for  the  commencement  of  an  action  before  the  bar 
takes  efi'eet.  (Terry  v.  Anderson,  95  U.  S.,  633$  Hawkins  v. 
Burney,  5  Pet.,  457;  Jackson  v.  Lamphire,  3  Pet.,  280;  Sohn 
V.  Waterson,  17  Wall.,  Qd6 ;  Christmas  v.  Russell,  5  Wall,  290 ; 
Sturges  V.  Crowningshield,  4  Wheat.,  122 ;  Osborne  v.  James, 
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17  Wis.,  576;  Parker  v.  Kane,  i  Id.,  1 ;  Falkner  v.  Donman, 
7  Wis.,  393.)  Whether  the  first  proviso  in  the  act  of  1872,  as 
to  some  causes  of  action,  especially  in  its  application  to  citizens 
of  other  States  holding  negotiable  municipal  securities,  is  or 
not  in  violation  of  that  condition,  is  a  question  of  too  much 
practical  importance  and  delicacy  to  justify  us  in  considering 
it,  unless  its  determination  be  essential  to  the  disposition  of  the 
case  in  hand ;  and  we  think  it  is  not.  For  if  the  proviso,  in 
its  application  to  some  cases,  is  obnoxious  to  the  objection  that 
it  does  not  allow  sufficient  time  within  which  to  sue  before  the 
bar  takes  effect,  and  is,  therefore,  unconstitutional  as  impairing 
the  obligation  of  the  contract  between  the  town  and  its  exist- 
ing creditors,  it  does  not  follow  that  the  entire  act  would  full 
and  become  inoperative.  The  result,  in  such  case,  would  be 
that  the  plaintiffs  and  other  holders  of  the  coupons  would  have 
not  simply  one  year,  but — under  the  construction  we  have 
given  to  the  statutes  in  force  prior  to  the  act  of  1872 — to  a 
reasonable  time  after  its  passage  within  which  to  sue.  And  if 
a  proper  construction  of  that  act  would  give  the  full  period  of 
six  years  after  its  passage  within  which  to  sue  upon  coupons 
maturing  before  its  passage,  the  judgment  below  cannot  be  sus- 
tained ;  for  this  action  was  not  instituted  until  more  than- 
eight  years  after  the  passage  of  the  act  of  1872.  It  is  conse- 
quently barred  by  limitation  as  to  all  coupons  falling  due  (and, 
therefore,  collectible  by  suit  without  reference  to  the  maturity 
of  the  bonds)  more  than  six  years  prior  to  its  commencement. 
The  bar  was  complete  more  than  six  year?  before  the  revision 
of  1878  took  effect,  even  if  that  revision  should  be  deemed  to 
have  any  application  to  this  action.  There  is  no  escape  from 
this  conclusion,  unless  we.  should  hold  that  the  Legislature 
could  not,  constitutionally,  reduce  limitation  from  twenty  to 
six  years  as  to  existing  causes  of  action.  But  neither  upon 
principle  nor  authority  could  that  position  be  sustained. 

The  question  next  to  be  considered  relates  to  that  portion 
of  the  judgment  allowing  interest  upon  the  amount  of  each 
coupon  from  its  maturity. 
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The  general  piroposition  suggested  by  this  question  seems  to 
have  been  determined,  in  1865,  in  Mills  v.  Town  of  Jefferson, 
20  Wis.,  56.  That  was  a  suit  upon  interest  coupons  attached  to 
bonds  issued  bj'  a  municipal  corporation  to  a  rail^'oad  company,, 
under  the  authority  of  an  act  passed  in  the  year  1857.  The  cou- 
pons were  simi-lar  to  those  here  in  suit.  While  recognizing  the 
fact  that  many  courts  of  high  authority 'had  disallowed  interest 
upon  interest,  the  Supreme  Court  of  Wisconsin  expressed  its  ap- 
proval of  those  cases  in  "which  it  was  adjudged  that  an  express; 
agreement  in  a  note  av  hond  to  pay  interest  at  a  specified  tim-e,, 
as  annually  or  semi-annually,  entitled  th«  holder  to  interest 
upoTi  interest  from  the  time  it  became  due.  "  For,"  said  the 
court,  "  when  a  person  agrees  to  pay  interest  at  a  specified 
time,  and  fails  to  keep  his  undertaking,  why  should  he  not  be 
compelled  to  pay  interest  apon  interest  from  the  time  he  should 
have  made  the  payment  ?  If  he  undertakes  to  pay  in  a  sum 
at  a  given  time  to  the  owner,  and  makes  default,  the  law  allows 
interest  on  the  sum  wrongfully  withheld  from  the  time  he 
should  have  made  such  payment."  To  the  same  eflect  is 
Pruyn  v.  The  City  of  Milwaukee,  18  Wis.,  367,  where,  without 
question,  so  far  as  we  can  gather  from  the  report  of  the  casfe, 
interest  upon  interest  was  given  upon  the  amount  df  coupons 
from  their  respective  maturities.  We  remark,  in  this  Connec- 
tion, that  among  the  authorities  cited  by  the  State  court  in  20 
Wisconsin,  56,  in  support  of  its  eonclusi^h  is  Crelpcke  v.  City 
of  Dubuque,  1  Wall.,  175,  wheiife  it  was  said— the  suit  being 
upon  coupons  of  muiiiciparbonds — that  "if  the  plaintiffs  re- 
cover in  this  case  they  will  be  entitled  to  the  amount  specified, 
in  the  coupons,  with  interest  and  exchangte  as  olainied."  lu 
harmony  with  this  view  are  Aurora  v.  West,  7  Wall.,  105 ;, 
Town  of  Genoa  v.  Woodruff,  92  U.  S.,  502 ;  Amy  v.  Dubu- 
que, 98  U.  S.,  471 ;  Walnut  v.  Wade,  108  U,  8.,'6m. 

Another  question  arises  upon  this  branch  of  the  ease.     ThC' 
law  of  Wisconsin  as  declared  in  Mills  v.  TdWh  of  Jefferson 
remained,  without  attempt  to  change  it,  until  March  S,  1868,  ^ 
when  an  act  was  parsed  entitled  'An  act  to  construe  sections 
11  vt 
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1  and  2  of  chapter  160  of  the  General  Laws  of  1859,  and  to 
amend  section  2  of  said  chapter."  Its  first  and  second  sections 
are  as  follows : 

"  1.  It  was  and  is  the  true  intent  and  meaning  of  sections  1 
and  2  of  chapter  160  of  the  general  laws  passed  in  the  year 
1859,  and  gf  all  other  laws  heretofore  enacted  in  the  State  pre- 
scribing and  limiting  the  rate  of  interest,  that  interest  should 
not  be  compounded  or  bear  interest  upon  interest,  unless  an 
agreement  to  that  eft'ept  was  clearly  expressed  in  writing,  and 
signed  by  the  party  to  be  charged  therewith. 

"  2.  Section  2  of  chapter  160  of  the  General  Laws  of  1859  is 
hereby  amended  by  adding  thereto  the  following:  'And  in 
the  computation  of  interest  upon  any  bond,  note,  or  other  in- 
strument or  agreement,  interest  shall  not  be  compounded,  nor 
shall  the  interest  thereon  be  construed  to  bear  interest.'"  (Gen. 
Laws  Wis.  1868,  pp.  62,  63.) 

In  the  Eevised  Statutes  of  1878  the  following  provision 
appears : 

"  Sec.  1689.  *  *  *  *  ^jkJ  in  the  computation  of  in- 
terest upon  any  bond,  note',  or  other  instrument  or  agreement, 
interest  shall  not  be  compounded,  nor  shall  interest  thereon  be 
construed  to  bear  interest,  unless  an  agreement  to  that  effect 
is  clearly  expressed  in  writing,  and  signed  by  the  party  to  be 
charged  therewith." 

It  is  contended  that  the  foregoing  enactments  govern  the 
present  case,  and  preclude  recovery  of  interest  upon  the  amount 
of  the  respective  coupons  from  their  maturities.  In  this  view 
we  do  not  concur.  By  the  first  section  of  the  act  of  1868  the 
Legislature  assumed  to  declare  what  was  the  true  intent  and 
meaning  of  previous  legislation  prescribing  and  limiting  the 
rate  of  interest.  It  was  said  by  Chancellor  Walworth  in  Sal- 
ters  V.  Tobias,  3  Paige,  344,  that  "  in  England,  where  is  no 
constitutional  .limit  to  the  powers  of  Parliament,  a  declaratory 
law  forms  a  new  rule  of  decision,  and  is  valid  and  binding 
upon  the  courts,  not  only  as  to  cases  which  may  subsequently 
occur^  but  .also  as  to  pre-existing  and  vested  rights.     But  even 
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■  then  the  courts  will  not  give  it  a  retrospective  operation,  so 
as  to  deprive  a  party  of  a  vested  right,  unless  the  language  of 
the  law  is  so  plain  and  explicit  as  to  render  it  impossible  to  put 
any  other  construction  upon  it.  In  this  country,  where  the 
legislative  power  is  limited  by  written  constitutions,  declaratory 
laws,  so  far  as  they  operate  upon  vested  rights,  can  have  no 
legal  effect  in  depriving  an  individual  of  his  rights,  or  to  change 
the  rule  of  construction  as  to  a  pre-existing  law.  Courts  will 
treat  such  laws  with  all  the  respect  that  is  due  to  them  as  an 
expression  of  the  opinion  of  the  individual  members  of  the 
Legislature  as  to  what  the  rule  of  law  previously  was.  But 
beyond  that  they  can  have  no  binding  effect ;  and  if  the  judge 
is  satisfied  the  legislative  construction  is  wrong,  he  is  bound  to 
disregard  it."  "When  counsel,  in  Ogden  v.  Blackledge,  2  Or., 
276,  announced  that  to  declare  what  the  law  is  or  has  been  is 
a  judicial  power,  to  declare  what  the  law  shall  be  is  legislative, 
and  that  one  of  the  fundamental  principles  of  all  our  govern- 
ments is  that  the  legislative  power  shall  be  separate  from  the  judi- 
cial, this  court  interrupted  them  with  the  observation  that  it  was 
unnecessary  to  argue  that  point.  Prior  to  the  passage  of  the 
act  of  1868,  the  highest  judicial  tribunal  of  the  State  had  ad- 
judged that  when  a  sum  was  to  be  paid  at  a  specified  time  as 
interest,  that  sum  bore  interest  from  that  time  until  paid. 
This  was  an  adjudication  as  to  what  was  the  local  law  in  that 
class  of  cases.  And  the  utmost  effect  to-be  given  to  a  subse- 
quent legislative  declaration  as  to  what  was  the  proper  mean- 
ing of  the  statutes  which  had  thus  been  the  subject  of  judicial 
construction,  would  be  to  regard  it  as  an  alteration  of  the  ex- 
isting law  in  its  application  to  future  transactions,  especially 
where,  as  was  the  case  in  the  act  of  1868,  that  declaration  was 
accompanied  by  a  distinct  provision  in  terms  changing  the  pre- 
existing law.  In  Stockdale  v.  Insurance  Co.,  20  Wall.,  331, 
this  court,  speaking  by  Mr.  Justice  Miller,  said  that,  "  both  on 
principle  and  authority,  it  may  be  taken  to  be  true  that  a  leg- 
islative body  may,  by  statute,  declare  the  construction  of  pre- 
vious statutes  so  as  to  bind  the  courts  in  reference  to  all  trans- 
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actions  occurring  after  the  passage  of  the  laW,  and  may  in  many 
cases  thds  furnish  the  rule  to  govern  the  cOU'rts  in  transactions 
that  are  past,  provided  no  constitutional  right  of  the  party  c6Tf- 
eerned '  is  violated."  {Sedgwick  on  Constr.  Stat,  and  Const. 
Law,  2d  ed.,  pp.  227,  214  ■;  Cooley's  Const.  Lim.,  93,  94.)  It 
is  clear,  therefore,  that  neither  the  act  of  1 868  nor  the  provision 
quoted  from  the  revision  of  1878,  which  is  hut  a  continuation 
of  the  second  section  of  the  act  of  1868,  can  be  deemed  appli- 
cable to  the  case  before  us.  The  contract  between  the  town 
and  the  holders  of  its  securities  was  entered  into  prior  to  those 
enactments,  and  the  rights  of  the  patties  must  necessarily  be 
determined  by  the  law- as  it  was  when  the  contract  was  made. 
It  was  hot  within  the  constitutional  power  of  the  Legislature 
to  take  from  the  plaintiff  Ms  right,  whether  arising  on  express 
or  implied  contract,  to  interest  tJpon  interest,  if,  when  the 
coupons  were  executed  and  delivered,  he,  or  the  then  holder 
thereof,  had  such  right  Under  the  law  of  the  State. 

Without  pursuing  the  case  further,  it  is  sufficient  to  say  that 
we  do  not  concur  with  such  of  the  Views  of  the  learned  district 
judge  as  are  inconsistent  with  those  here  announced.  The 
judgment  is  reversed,  with  directions  to  enter  judgment  in 
behalf  of  plaintiff  for  the  amount  of  the  bonds,  with  interest 
at  the  stipulated  rate  from  theit  maturity  until  paid,  '(Spencer 
V.  Maxfield,  16  Wis.,  185  ;  Pruyn  v.  The  City  of  Milwaukee,  18 
Wis.,  367,)  and  also  for  the  respective  amou'nts  of  those  coupons 
only  which  fell  due  within  six  years  preceding  the  commence- 
ment of  this  action,  with  interest  thereofi  at  the  rate  established 
by  the  law  of  the  State.     It  is  so  oirdeTed. 

RbvtBrseD. 


Amelia  !Bknnecke  v.  The  Connecticut  Mutual  Life  Insur- 
ance Company. 

March  13, 1882. 

1.  Waivers  of  stipulations  in  agreements,  and  ratifications  of  previous  un- 
authorized acts  of  an  agent  by  a  principal,  must,  to  be  effectual,  not 
only  be  made  intentionally,  but  with  knowledge  of  the  circumstances. 
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2.  Hence,  where  a  parljy  insured  went  south  of  a  forbidden  latitude  and 
died,  aud  the  agent  pf  the  company,  hearing  of  his  departure,  wenti 
after  his  death,  but  whilst  ignorant  of  it,  to  a  relation  of  the  insured' 
and  persuaded  him  to  apply  and  pay  for  a  permit,  and  gave  hira  a  re- 
ceipt tlierefo.r,  and  forwarded  the  money  to  the  principal  office  of  the 
corapi^ny,  and  requested  a  permit,  which  was,  never  received,  and, 
eleven  days  after  hearing  of  the  de3,th  of  the  insured,  tendered  back 
the  premium,  held  that  these  facts  did  not  constitute  a  waiver  of  the 
forfeiture  by  the  company. 

Ereok  to  the  Circuit  Court  of  tlie  Uaited  States  for  the 
Southern  District  of  Illinois. 

This  was  an  action  of  assumpsit  brought  by  Amelia  Ben- 
necke, plaintiff  in  error,  who  was  also  plaintiff  in  the  court 
below,  to  recover  of  the  Connecticut  Mutual  Life  Insurance 
Company  the  sum  of  two  thousand  dollars  upon  a  policy  of 
life  insurance. 

The  parties  having  waived  a  jury,  the  issues  both  of  fact  and 
law  were  submitted  to  the  court,  which  made  a  special  finding, 
from  which  the  i^bllowing  facts  appeared: 

On  January  29, 1878,  Adolphe  Bennecke  procured  from  the 
Connecticut  Mutual  Life  Insurance  Company,  through  John 
Ansley,  its  agent  at  Bloomington,  Illinois,  a  policy  of  insur- 
ance on  his  life  for  two,  thousand  dollars,  for  the  benefit  of 
Amelia  Bennecke,  his  wife.  It  was  an  ordinary  life  policy,  and 
contained,  among  other  conditions,  the  following  : 

"  3d.  That  the  said  insured  is  under  this  policy  freely  per- 
mitted to  reside  in  anj-  civilized  abode  in  the  western  hemis- 
phere lying  north  of  the  thirty-second  parallel  of  north  lati- 
tude m  the  United  States,  aud  lying  south  of  said  thirty-second 
parallel,  excepting  from  the  first  day  of  July  to  the  first  day 
of  November,  and  in  the  eastern  hemisphere  lying  north  of  the 
forty-second  parallel  of  north  latitude  and  west  of  the  fortieth 
meridian  of  longitude  east  from  Greenwich,  and  he  may  also 
pass  as  a  passenger  by  usual  routes  aud  means  of  public  convey- 
ance to  and  from  mj  port  or  place  within  the  foregoing  limits; 
hut  if  he  shall  at  any  time  during  the  continuance  of  this  policy 
pass  beyond  or  be  without  the  foregoing  limits  without  the 
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consent  of  this  company  previously  given  in  writinigf,  in  each  or 
either  of  the  foregoing  cases,  then  this  policy  shall- become  and 
he  null  and  void. 

"  4th.  That  in  every  case  in  which  this  policy  shall  cease  and 
determine,  or  shall  be  or  become  null  and  void,  all  premiums 
paid  in  respect  to  the  same  shall  be  forfeited  to  the  company." 

After  the  signatures  of  the  secretary  and  vice-president  of 
the  company,  and  on  the  margin  at  the  bottom  of  the  policy, 
appears  the  following : 

'^S^  "Agents  of  the  company  have  no  authority  to  make, 
alter,  or  change  any  condition  of  the  policy,  nor  to  waive  for- 
feiture thereof." 

The  annual  premium  of  forty-six  dollars  and  twenty-four 
cents  required  by  the  terms  of  the  policy  was  duly  and  fully 
paid. 

Bennecke  left  his  home  at  Bloomington,  Illinois,  on  Sep- 
tember 26,  1878,  and  went  to  New  Orleans,  Louisiana,  which 
is  south  of  the  thirty-second  parallel  of  latitude,  without  the  con- 
sent of  the  insurance  company  first  obtained.  He  remained 
there  until  October  15,  1878,  when  he  died  at  the  hospital  Hotel 
Dieu,  in  that  city,  of  j'ellow  fever. 

Ansley  had  been  agent  of  the  Connecticut  Mutual  Life  In- 
surance Company  at  Bloomington,  Illinois,  from  1863,  up  to 
and  including  October,  1878.  On  October  16,  1878,  he  first 
heard  that  Bennecke  had  gone  to  New  Orleans.  On  October 
17  Ansley  called  on  Haker,  the  assured's  brother-in-law ;  told 
him  that  he  had  heard  that  Bennecke  was  then  in  New  Or- 
leans; that  on  account  of  this  violation  of  the  condition  of  the 
policy  his  insurance  was  forfeited ;  that  a  southern  permit,  cost- 
ing twenty  dollars,  should  be  paid  for,  and  advised  him  to  pay 
it  for  Bennecke.  Haker  at  first  said  he  knew  nothing  about 
it,  and  refused  to  pay  the  twenty  dollars.  He  then  said  he 
would  look  into  the  matter.  The  same  day,  after  a  consulta- 
tion with  Mrs.  Bennecke,  Haker  went  to  Ansley's  ofiice  and 
paid  him  twenty  dollars,  and  took  from  him  a  receipt,  as  fol- 
lows: 
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"Agency  at  Bloomington,  III., 
"  $20.  .  « Oct.  17,  1878. 

"Received  from  Christ.  Haker  twenty  dollars,  being  the 
amount  required  for  a  southern  permit  on  policy  of  Adolphe 
Bennecke  in  the  Connecticut  •Mutual  Life  Insurance  Com- 
pany of  Hartford,  Conn.,  No.  52,242. 

"  Amount  of  policy,  $2,000.        "  John  Anslet,  Ac/ent." 

At  the  time  of  taking  this  receipt  neither  Haker  nor  Ansley , 
nor  Bennecke's  wife  or  friends,  knew  that  Bennecke  was  dead. 

On  receiving  the  twenty  dollars  from  Haker,  Ansley  for- 
warded the  money  to  Stearns,  Dickinson  &  Co.,  the  State 
agents  of  the  insurance  companj',  at  Chicago,  Illinois,  and  they 
acknowledged  the  receipt  of  the  money  by  letter. 

Ten  dollars  per  thousand  was  the  customary  price  fixed  by 
the  companj'  as  the  extra  premium  for  a  permit  to  go  south  of 
the  thirty-second  parallel  between  the  first  of  July  and  the  first 
of  November.  Ansley  recollected  having  received  money  for 
three  or  four  such  permits,  possibly  more,  at  that  rate.  In 
such  cases  he  simply  received  the  money  for  tho  permits,  for- 
warded it  to  the  State  agents  of  the  insurance  company  at 
Chicago,  and  requested  them  to  get  permits  from  the  insurance 
company  at  Hartford,-  Connecticut,  and  send  them  to  him  for 
delivery.  The  letter  in  which  he  inclosed  the  twenty  dollars 
received  from  Haker  to  the  agency  at  Chicago,  was  as  follows : 

"Agency  at  Bloomington,  Oct.  17, 1878. 
"  Messrs.  Stbaens,  Dickinson  &  Co. 

"  Gents:  Herein  please  find  draft  for  $20,  less  ex.,  for  which 

please  get  and  send  me  a  southern  permit  for  A.  Bennecke, 

insured  by  policy  52,242 ;  amount  $2,000.     He  went  to  New 

Orleans  about  ten  days  ago,  and  will  probably  remain  there 

during  the  balance  of  the  month.    Please  give  this  immediate 

attention,  and  get  permit  here  as  soon  as  possible.     This  twenty 

dollars  paid  this  day. 

"  Yours  truly,  John  Ansley." 

Ansley  never  received  a  permit  from  the  insurance  company 
for  Bennecke.     On  the  6th  of  November,  1878,  Ansley  hav-- 


168  Bbnnecke  v.  Conn.  Life  Ins.  Co,      [Oct.  Term, 

Statement  of  the  case. 

ing  beconi©  satisfied  that  Beniiecke  was  dead  at  the  time  the 
twenty  dollars  was  paid  him  for  the  permit,  of  his  own  motion 
took  twent}'  doMars  of  other  money  beloJigiQg  to  the  company 
and  tendered  it  to  Haker,  stating  that  Benuecke  was  dead  at 
the  time  the  money  was  paid  as  a  reason  for  tendering  the 
money  to  him.  Haker  refused  to  receive  the  money.  Ausley 
had  no  authority  to  issue  policies  of  insurance  ou  the  company, 
but  after  the  policies  were  issued  he  turned  them  over  to  the 
parties  on  payment  of  the  premiam.  Ansley  received  no  word 
from  the  company  or  State  agents  about  Bennecke's  death  up 
to  the  time  he  tendered  the  money  back  to  Haker.  On  the 
26th  of  October  ha  addressed  a  letter  to  the  State  agents  of 
the  insurance  company  at  Chicago,  in.  which  he  informed'  them 
that  Bennecke  had  died  on  October  17,  in  New  Orleans,  of 
yellow  fever.  From  all  that  appears  this  was  the  fii-st  infor- 
mation received  by  them  of  Bennecke's  deatk 

Ansley  knew  what  was,  the  price  required  for  a  permit,  and 
liad  never  applied  for  one  without  getting  it.  But  he  never 
app]ied>for  one  when  yellow  fever  was  prevailing  in  the  for- 
bidden region.  Proots  of  loss,  dated  the  6th  of  December, 
1878,  were  furnished  the  insurance  company.  The  defendant 
company  on  the  trial  offered  to  return  the  money  received  by 
Ansley  for  the  permit. 

Suit  on  the  policy  was  begun  in  the  Circuit  Court  of  McLean 
county  on  the  18tb  day  of  April,  1878,  by  a  declaration  on  the 
policy  of  the  insurance.  Defendant  filed  a  plea  of  the  gen- 
eral issue  only.  On  the  petition  of  the  defendant  the  case  was 
transferred  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  lUinois.  It  was  admitted  by  the  insurance 
company  that  there  was  no  other  defense  in  the  case  than  what 
arose  from  the  forfeiture  of  the  policy  by  reason  of  the  fact 
that  Bennecke  had  gone  south  of  the  thirty-second  parallel  of 
latitude  between  the  first  of  July  and  the  first  of  November, 
without  the  consent  of  the  company  previously  given  in  writing; 
and  on  the  foregoing  facta  it  occurred  as  a  question  whether 
the  forfeiture  had  been  waived  by  the  company,  on  which  quea- 
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tion  the  judges  were  opposed,  and  the  presiding  judge  beiug 
of  opinion  that  the  forfeiture  had  not  been  waived,  judgment 
was  entered  for  the  defendant. 

Whereupon,  aqd  on.  motion  of  the  defendant,  by  its  counsel, 
it  was  ordered  that  the  state  of  the  pleadings  and  the  facts 
found  and  the  question  on  which  the  judges  diftered  be  cer- 
tiiied,  according-  to  the  request  of  the  defendant  and  the  law 
in  that  case  made  and  provided,  to  this  court  to  be  finally 
decided. 

The  cause  has  accordingly  been  brought  to  this  court  by 
certificate  of  division  of  opinion  and  writ  of  error. 

William  A.  McKenney,  for  plaintiff  in  error. 

Edward  S.  Isham,  for  defendant  in  error. 

Woods,  J. — It  is  not  disputed  by  plaintiff  in  error  that  upon 
the  facts  found  the  policy  of  insurance  had  been  forfeited.  It 
is  not  insisted  that  there  was  any  formal  waiver  of  the  for- 
feiture by  any  agent  of  the  defendant  in  eri'or,  or  that  any 
permit  was  ever  issued  by  the  company  to  Bennecke,  from 
which  such  waiver  could  be  inferred. 

But  plaintiff  in  error  contends  that  the  receipt  by  Ansley, 
the  agent  of  th©  insurance  company  at  Bloomington,  on  Qc- 
tobef  17,  after  the  forfeiture  of  the  policy,  of  the  sum  usually 
charged  for  a  permit  to  reside  south  of  the  thirty-second  par- 
allel between  the  first  of  July  and  the  first  of  J^ovember,  the 
sending  of  the  money  by  him  on  the  same  day  to  the  agents 
of  the  company  at  Chicago,  its  receipt  by  them,  and  the  fact 
that  they  never  returned  the  money  to  the  person  by  whom  it 
was  paid,  are  sufficient  to  establish  a  waiver  by  the  company 
of  the  forfeiture  of  the  policy. 

It  does  not  appear  from  the  findings  of  fact  made  by  the 
court  that  either  Ansley,  the  agent  at  Bloomington,  or  Stearns, 
Dickinson  &  Cq.»  the  agents  at  Chicago,  had  any  direct  au- 
thority to  waive  a  fqrt^itare*  But  even  if  it  wore  shown  that 
they  had  sueh  authority,  and  had  waived  the  forfeiture,  or 
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that  the  company  itself  had  waived  it,  the  waiver  would  not, 
under  the  circumstances  of  this  case,  be  binding  on  the  com- 
pany. 

A  waiver  of  a  stipulation  -in  an  agreement  must,  to  be 
effectual,  not  only  be  made  intentionally,  but  with  knowledge 
of  the  circumstances.  This  is  the  rule  when  there  is  a  direct 
and  precise  agreement  to  waive  the  stipulation.  A  fortiori  is 
this  the  rule  when  there  is  no  agreement  either  verbal  or  in 
writing  to  waive  the  stipulation,  but  where  it  is  sought  to  de- 
duce a  waiver  from  the  conduct  of  the  party.  Thus,  where  a 
written  agreement  exists  and  one  of  the  parties  sets  up  an  ar- 
rangement of  a  different  nature,  alleging  conduct  on  the  other 
side  amounting  to  a  substitution  of  this  arrangement  for  a 
written  agreement,  he  must  clearly  show  not  merely  his  own 
understanding,  but  that  the  other  party  had  the  same  under- 
standing. (Darnley  (Rarl)  v.  L.  C.  &  Dover  E,y.  Co.,  Law 
Rep.,  2  H.  L.,  43.) 

The  same  rule  applies  to  the  ratification  by  the  principal  of 
the  unauthorized  acts  of  his  agent. 

"  It  is  perfectly  well  settled  that  a  ratification  of  the  unau- 
thorized acts  of  an  agent,  in  order  to  be  eflectual  and  binding 
on  the  principal,  must  have  been  made  with  a  full  knowledge 
of  all  material  facts,  and  that  ignorance,  mistake,  or  misap- 
prehension of  any  of  the  essential  circumstances  relating  to  the 
particular  transaction  alleged  to  have  been  ratified  will  ab- 
solve the  principal  from  all  liability  by  reason  of  any  supposed 
adoption  of  or  assent  to  the  previously  unauthorized  acts  of 
the  agent."     (Combs  v.  Scott,  12  Allen,  496.) 

And  it  has  been  declared  by  this  coui't  that ''  no  doctrine  is 
better  settled,  both  upon  principle  and  authority,  than  this : 
that  the  ratification  of  an  act  of  an  agent  previously  unau- 
thorized must,  in  order  to  bind  the  principal,  be  with  a  full 
knowledge  of  all  the  material  facts.  If  the  material  facts  be 
either  suppressed  or  unknown,  the  ratification  is  treated  as  in- 
valid, because  founded  on  mistake  or  fraud."  (Owings  v. 
Hale,  9  Pet.,  607;  Diehl  v.  Insurance  Co.,  58  Penn.  St.,  452; 
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Bevin  v.  Conn.  Mutual  Life  Ins.  Co.,  23  Conn.,  244 ;  Viall  v. 
The  Genesee  Mut.  Ins.  Co.,  19  Barb.,  440.) 

There  is  no  pretense  in  this  case  that  the  insurance  company 
was  advised  of  the  material  facts'  when  its  supposed  waiver  and 
ratification  of  the  acts  of  its  agent  took  place.  The  conten- 
tion of  the  plaintiff  in  error  is  that  the  insurance  company 
waived  a  forfeiture  of  the  policy  when  it  was  totally  ignorant 
that  any  forfeiture  existed.  And  the  waiver  of  the  forfeiture 
is  deduced  from  a  permit  which  is  itself  deduced  from  the 
fact  that  an  agent,  himself  ignorant  of  the  material  facts, 
agreed  to  apply  to  the  company  for  the  permit,  and  received 
and  forwarded  the  money  to  pay  for  it. 

The  very  purpose  for  which  a  permit  was  asked  shows  that 
both  parties  were  ignorant  of  the  facts  which  it  was  necessary 
the  company  and  its  agents  should  understand  before  any 
effect  could  be  given  to  its  alleged  waiver  of  the  forfeiture. 
Permission  was  asked  that  Bennecke  might  reside  and  travel 
south  of  a  certain  parallel.  This  implied  that  he  was  living 
and  able  to  travel.  But  the  findings  show  he  was  dead  when 
the  permit  was  applied  for.  If  the  company  had  given  him  a 
formal  permit  in  writing  to  reside  and  travel  south  of  the 
thirty-second  parallel,  he  being  dead  at  the  time,  and  the  com- 
pany ignorant  of  the  fact,  it  would  be  a  complete  non  sequitur 
to  hold  that  this  amounted  to  a  waiver  of  a  forfeiture  of  the 
policy  unknown  to  the  company,  and  consequent  upon  his 
doing  the  act  for  which  a  permit  was  asked,  and  which  was  in 
violation  of  a  condition  of  the  policy. 

The  case  may  be  thus  stated :  The  right  of  the  plaintiff  in 
error  to  recovery  rests  on  a  waiver  by  the  insurance  company 
of  the  forfeiture  of  the  policy.  But  there  has  been  no  direct 
waiver.  The  waiver  is  deduced  from  the  permit.  But  there 
has  been  no  formal  permit.  The  permit  is  inferred  from  the 
fact  that  Ansley,  a  local  agent,  who  had  no  knowledge  of  the 
death  of  Bennecke,  applied  for  a  permit  to  other  agents  who 
were  also  ignorant  of  the  death  of  Bennecke,  and  remitted  to 
them  the  money  therefor,  which  they  retained,  but  which 
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ADsley  tendered,  back,  using  for  the  tender  other  moneys  of 
the  company;  the  company  itself!,  the  principal  of  these 
agents,  being  all  the  ti-m.e  ignorant  that  Bennec^^,  had  for- 
feited hia  policy  by  a  violation  of  its,  conditioiis,  or  that  he 
had  died  in  coosequence  ol;'  such  violation,  or  that  after  his 
death  a  permit  to  allow  him  to  resj,de  and  travel  in  the  for- 
bidden region  had  b^,en  applied  for,  or  that;  any  money  had 
be^n  handed  to  its,  agent  to  be  paid  over  as  the  consideration 
for  such  permit. 

The  case  of  the  plaintitf  in  error  is,  not  aided  by  the  facts 
found  by  the  court  in  relation  to  the  reten,ti,on  by  the  agents 
of  the  company  of  the  money,  paid  for  the  perrnit.  It  is  un- 
nece8sa,ry  to  decide  wb,at  inference  might  be  drawn  if  the 
company  or  its  agents,  y?ith  ftill  knowledge  of  the  death  of 
Beunecke,  had  retained  the  money  and  never  tendered  \% 
back.  It  does  not,  appear  that  Ansley  was  informed  of  the 
death  of  Benneck^  until  October  26.  On  Navemb^sr  6,,  eleven 
days  the^reafter,  he  tendered  back  to  Haker  the  money  ad- 
vanced by  him  to  pay  for  the  permit.  Under  the  circum- 
stances of  this,  case  we  do  not  think  this  lapse  of  time  sufficient 
to  show  that  Ansley  intendte,d  to  waive  the  forfeiture  of  the 
ppilicy,  even  if  he  had  been  clothed  with  authority  to  do  so. 

If  the  company  was  bound  by  the  act  of  Ansley  in  receiv- 
ing the  money  for  the  permit,  it  was  entitled  tq  the  benefit  of 
his  act  io  te,ndering  it  ba,ck.  One  tender  was  sufliciept.  That 
made'  by  Ansley  was  never  disavowed  by  the  company.  On 
the  contrary,  the  company  renewed  it  upon  the  trial  of  the 
cause  in  the  Circuit  Court. 

Uodei"  the  circumstances  of  this  case,  the  contention  that 
the  insurance  cornpany  wa,ived  the  forfeiture  of  the  policy  is 
without  support. 

The  judgment  entered  iw  the  Circuit  Court  in  favor  of  the 
defendant,  in  accordance,  with  the  opinion  of  the  presiding 
justice,  was  therefore  right,  apd  must  he  affirmed- 
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TiLSON  Ager  and  Elisha  C.  Aser  V.  Talbot  0.  Murray. 

Marcli  6, 1882. 
patent  right  may  be  subjected  "by  bill  in  equity  to  the  payment  of  a 
judgment  debt  of  the  patentee. 

Appeal  fr oln  the  Supreme  Court  of  tbe  District  of  Columbia. 

Wanoick  Martin  and  T.  T.  Crittenden,  for  appellants. 

i.  G.  Bine  and  5.  T.  Thomas,  for  appellee. 

Gray,  J. — -Thiis  is  a  bill  in  equity  by  a  judgment  creditor  to 
ibjeet  to  the  payment  of  his  debt  the.  interest  of  liis  debtor  in 
atent  rights.  The  case  was  heard  in  the  Supreme  Court  of 
le  I>iatrict  of  Columbia  upon  bill  and  answers,  by  which  it 
ppears  to  be  as  follows  : 

On  the  10th  of  April,  1876,  Talbot  C.  Murray,  in  an  action 
t  law  upon  a  promissory  note,  recovered  judgment  against 
P^ilson  Ager  for  the  sum  of  $2,164.66,  with  interest  and  costs. 
Fpon  that  judgment  a  writ  of  fieri  facias  was  issued,  and  re- 
irnfed  nulla  bona.  Wilson  Ager  had  no  I'eal  or  personal  prop- 
rty  in  the  district  subject  to  execution  at  law,  but  was  the 
wner  of  sundry  letters-patent  issued  to  him  hy  the  United 
tates  for  useful  inventions,  which,  if  sold,  would  produce 
lore  than  enough  money  to  satisfy  that  judgment.  On  the 
6th  of  September,  1876,  he  conveyed  all  his  right  and  interest 
1  these  letters-patent  to  the  other  defendant,  Elisha  C.  Ager, 
rho  owned  an  equitable  interest  of  one-third  therein,  and  who, 
n  the  18th  of  October,  1877,  reconveyed  the  patent  rights  to 
Vilson  by  an  assignment  which  vyas  not  recorded  in  the  Patent 
)ffice.  Wilson  Ager  resides  in  the  District  of  Columbia,  and 
le  other  defendant  resides  in  the  State  of  Califorfiia,  and  both 
ave  appeai'ed  in  the  cause  and  answered  to  the  merits  of  the 
ill. 

The  bill  prays  for  an  injunction  against  further  assignment 
ending  the  suit,  and  that  the  patents  be  sold  uhder  the  ddrec- 
on  of  the  court,  and  the  proceeds  of  the  sale  be  applied  to 
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the  payment  of  the  judgment  debt,  and  the  defendant  Wilson 
Ager  be  required  to  execute  such  assignment  as  may  be  nec- 
essary to  vest  title  in  the  purchaser  or  purchasers  in  conformity 
with  the  patent  laws,  and  for  further  relief.  The  decree  is,  that 
in  default  of  his  paying  by  a  certain  day  the  judgment  men- 
tioned in  the  bill,  with  interest  and  costs,  and  the  costs  of  this 
suit,  the  patent  rights  be  sold  and  an  assignment  thereof  exe- 
cuted by  him  as  prayed  for,  and  that  in  default  of  his  execut- 
ing such  assignment,  some  suitable  person  be  appointed  trustee 
to  execute  the  same. 

From  that  decree  the  original  defendants  have  appealed  to 
this  court ;  and  the  single  question  argued  before  us  is  whether 
a  patent  right  may  be  ordered  by  a  court  of  equity  to  be  sold 
and  the  proceeds  applied  to  the  payment  of  a  judgment  debt 
of  the  patentee. 

A  patent  or  a  copyright  which  vests  the  sole  and  exclusive 
right  of  making,  using,  and  vending  the  invention,  or  of  pub- 
lishing and  selling  the  book,  in  the  person  to  whom  it  has  been 
granted  by  the  government,  as  against  all  persons  not  deriving 
title  through  him,  is  property  capable  of  being  assigned  by 
him  at  his  pleasure,  although  his  assignment,  unless  recorded 
in  the  proper  office,  is  void  against  subsequent  purchasers  or 
mortgagees  for  a  valuable  consideration  without  notice.  (Rev. 
Stats.,  sees.  4884,  4898,  4952,  4956.)  And  the  provisions  of 
the  patent  and  copyright  acts  securing  a  sole  and  exclusive 
right  to  the  patentee  do  not  exonerate  the  right  and  property 
thereby  acquired  by  him,  of  which  he  receives  the  profits  and 
has  the  absolute  title  and  power  of  disposal,  from  liability  to 
be  subjected  by  suitable  judicial  proceedings  to  the  payment' 
of  his  debts. 

la  England  it  has  long  been  held  that  a  patent  right  would 
pass  by  an  assignment  in  bankruptcy,  even  without  express 
words  to  that  effect  in  the  bankrupt  act.  (Hesse  v.  Stevenson, 
3  Bos.  &  Pul.,  565 ;  S.  C.  Davies  Pat.  Cas.,  263 ;  Longman  v. 
Tripp,  2  New  Rep.,  67;  Bloxan  v.  Elsee,  1  Car.  &  P.,  558;  S. 
C.  Ry.  &  Mood.,  187 ;  6B.&  C,  169 ;  9  D.  &  R.,  215  ;  Maw- 
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nan  v.  Tegg,  2  Russ.,  385;  Edelsten  v.  Vick,  11  Hare,  78; 
iudson  V.  Osborne,  39  Law  Jour.  (N.  S.)  Ch.,  79.)  In  Hesse 
.  Stevenson,  Mr.  Justice  Chambre,  in  the  course  of  the  argu- 
nent,  said :  "  The  right  to  the  patent  is  made  assignable ;  why, 
hen,  may  it  not  be  assigned  under  a  commission  of  bankrupt  ?" 
B  Bos.  &  Pul.,  571.)  And  Lord  Alvanley,  delivering  the  unan- 
mous  judgment  of  the  court,  after  observing  that  it  was  con- 
ended  "  that  the  nature  of  the  property  in  this  patent  was  such 
hat  it  did  not  pass  under  the  assignment,"  and  "  that  although 
)y  the  assignment  every  right  and  interest  and  every  right  of 
iction,  as  well  as  right  of  possession  and  possibility  of  interest, 
s  taken  out  of  the  bankrupt  and  vested  in  the  assignee,  yet 
hat  the  fruits  of  a  man's  own  invention  do  not  pass,"  said: 
'  It  is  true  that  the  schemes  which  a  man  may  have  iu  his  own 
lead  before  he  obtains  his  certificate,  or  the  iruits  which  he  may 
nake  of  such  schemes,  do  not  pass,  nor  could  the  assignee  re- 
juire  him  to  assign  them  over,  provided  he  does  not  carry  his 
schemes  into  effect  until  after  he  has  obtained  his  certificate. 
But  if  he  avail  himself  of  his  knowledge  and  skill,  and  thereby 
icquire  a  beneficial  interest,  which  may  be  the  subject  of  as- 
signment, I  cannot  frame  to  myself  an  argument  why  that 
interest  should  not  pass  in  the  same  manner  as  any  other  prop- 
3rty  acquired  by  his  personal  industry."  (3  Bos.  &  Pul.,  577, 
578.)  The  recent  bankrupt  act  of  the  United  States,  in  defin- 
ing what  property  should  vest  in  the  assignee  in  bankruptcy, 
Bxpressly  enumerated  "  all  rights  in  equity,  choses  in  action, 
patent  rights  and  copyrights,"  and  required  the  assignee  to  sell 
all  the  property  of  the  bankrupt  for  the  benefit  of  his  creditors. 
[Rev.  Stats.,  sees.  5046, 5062-5064.)  The  only  difl:ereuce  is  that 
in  England  all  such  rights  pass  that  become  vested  in  the  bank- 
rupt before  lie  obtains  a  certificate  of  discharge,  whereas  here 
only  those  rights  pass  which  belong  to  him  at  the  time  of  the 
assignment. 

It  has  been  said  by  an  English  text  writer  that  "  a  patent 
right  may  be  seized  and  sold  in  execution  by  the  sheriff  under 
21.  fieri  facias,  being  in  the  nature  of  a  personal  chattel."     ( Web- 


176  A&'EE,  V.  MuERAT.  [Oct.  Terra, 

Opinion  of  the  court. 

ster  on  Patents,  23.)  We  are  not  aware  of  any  instance  in 
wbich  such  a  course  has  been  judicially  approved.  But  it  is 
within  the  general  jurisdiction  of  a  court  of  chancery  to  assist 
a  judgment  creditor  to  reach  and  apply  to  the  payment  of  his 
debt  any  property  of  the  judgment  debtor  wbich,  by  reason  of 
its  nature  only,  and  not  by  reason  of  any  positive  rule  exempt- 
ing it  from  liability  tor  debt,  cannOt  be  ta'kfin  on  execution  at 
law;  as  in  the  case  of  trust  property  in  which  the  judgment 
debtor  has  the  entire  beneticial  interest,  of  shares  in  a  corpo- 
ration, or  of  choses  in  action.  (McDermutt  v.  Strong,  4  Johns. 
Oh.,  687 ;  Spader  v.  Hadd«n,  5  Johns.  Oh.,  280, and  20  Johns., 
554 ;  EdtoeSton  v.  Lyde,  1  Paige,  637 ;  Wiggin  v.  Heywood, 
118  Mass.,  514;  Sparhawk  v.  Oloon,  125  Mass.,  263;  Daniels 
V.  Eldredge,  125  Mass.,  356;  Drake  v.  Rice,  130  Mass.,  410.) 

In  Stephens  v.  Oady,  14  How.,  528,  and  again  in  Stevens  v. 
Gladding,  17  How.,  447,  the  point  decided  was  that  by  a  sale 
of  the  copperplate  engraving  of  a  map  on  execution  from  a 
State  court  against  the  owner  of  the  copyright,  the  purchaser 
acquired  no  right  to  strike  off  and  sell  copies  of  the  map. 

Mr.  Justice  Nelson,  in  delivering  judgment  in  Stephens  v. 
Oady,  said :  "  The  copper-plate  engraving,  like  any  other  tan- 
gible personal  property,  is  the  subject  of  seizure  and  sale  on 
execution,  and  the  title  passes  to  the  purchaser  the  same  as  if 
made  at  a  private  sale.  But  the  incorporeal  right,  secured  by 
the  statute  to  the  author,  to  multiply  copies  of  the  map  by  the 
use  of  the  plate,  being  intangible,  and  resting  altogether  in 
grant,  is  not  the  Subjfect  of  seizure  or  sale  by  means  of  this 
process — certainly  not  at  common  law.  No  doubt  the  prop- 
erty may  be  reached  by  a  creditor's  bill,  and  be  applied  to  the 
payment  of  the  debts  of  the  author,  the  same  as  stock  of  the 
debtor  is  reached  and  applied,  the  court  compelling  a  transfer 
and  sale  of  the  stock  for  the  benefit  of  creditors."  He  then 
cited  the  cases  in  Johnson's  and  Paige's  Keports,  above  referred 
to,  and  added:  "But  in  case  of  such  remed}',  we  suppose,  it 
would  be  necessary  for  the  court  to  compel  a  transfer  to  the 
purchaser,  in  conformity  with  the  requirements  of  the  copy- 
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ight  act,  in  order  to  vest  him  with  a  complete  title  to  the  prop- 
irty."     (14  How.,  531.) 

In  Stevens  v.  Gladding  Mr.  Justice  Curtis  said:  "There 
vould  certainly  be  great  difficulty  in  assenting  to  the  propo- 
rtion that  patent  and  copy  rights,  held  under  the  laws  of  the 
Juited  States,  ai-e  subject  to  seizure  and  sale  on  execution. 
I^ot  to  repeat  what  is  said  on  this  subject  in  14  Howard,  531, 
t  may  be  added  that  these  incorporeal  rights  do  not  exist  in 
my  particular  State  or  district ;  they  are  co-extensive  with  the 
[Jnited  States.  There  is  nothing  in  any  act  of  Congress,  or  in 
he  nature  of  the  rights  themselves,  to  give  them  locality  any- 
srhere,  so  as  to  subject  them  to  the  process  of  courts  having 
urisdiction  limited  by  the  lines  of  States  and  districts..  That 
m  execution  out  of  the  Court  of  Common  Pleas  for  the  county 
)f  Bristol,  in  the  State  of  Massachusetts,  can  be  levied  on  an 
neoi'poreal  right  subsisting  in  Rhode  Island  or  New  York,  will 
bardly  be  pretended.  That  by  the  levy  of  such  an  execution 
[he  entire  right  could  be  divided,  and  so  much  of  it  as  might 
je  exercised  within  the  county  of  Bristol  sold,  would  be  a  posi- 
;ion  subject  to  much  difficulty.  These  are  important  questions, 
3n  which  we  do  not  iind  it  necessary  to  express  an  opinion, 
because  in  this  case  neither  the  copyright,  as  such,  nor  any  part 
;)f  it,  was  attempted  to  be  sold."  (17  How.,  451.)  The  dit- 
iculties  of  which  the  learned  justice  here  speaks  are  of  seizing 
and  selling  a  patent  or  copy  right  upon  an  execution  at  law, 
which  is  ordinarily  levied  only  upon  property,  or  the  rents  and 
profits  of  property,  that  has  itself  a  visible  and  tangible  exist- 
ence within  the  jurisdiction  of  the  court  and  the  precinct  of 
the  officer;  and  do  not  attend  decrees  of  a  court  of  equity, 
which  are  in  personam,  and  may  be  enforced  in  all  cases  where 
the  person  is  within  its  jurisdiction.  (Massie  v.  Watts,  6 
Cratich,  148.)  And  the  terms  in  which  he  retiers  to  the  state- 
ment" of  Mr.  Justice  Nelson  show  that  there  was  no  intention 
to  criticise  or  qualify  that  statement. 

There  are,  indeed,  decisions  in  the  Circuit  Courts  that  an 
assignee  in  insolvency,  or  a  receiver  of  all  the  property  of  a 
12  v4 
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debtor,  appointed  under  the  laws  of  a  State,  does  not  by  virtue 
of  the  general  assignment  or  appointment  merely,  without  any 
conveyance  made  by  the  debtor  or  specifically  ordered  by  the 
court,  acquire  a  title  in  patent  rights.  (Ashcroft  v.  Walworth, 
1  Holmes  C.  C,  152;  Gordon  v.  Anthony,  16  Blatchf.  C.  C, 
234.)  But  in  Ashcroft  v.  Walworth  Judge  Shepley  clearly 
intimated  that  the  courts  of  the  State  might  have  compelled 
the  debtor  to  execute  such  a  conveyance;  and  the  highest  courts 
of  New  York  and  California  have  affirmed  the  power,  upon  a 
creditor's  bill,  to  orrler  the  assignment  and  sale  of  a  patent  right 
for  the  payment  of  the  patentee's  judgment  debts.  (Gillette 
V.  Bate,  86  K  Y.;  Pacific  Bank  v.  Eobinson,  57  Cal.) 

In  Carver  i'.  Peck,  131  Mass.,  291,  the  court  reserved  the 
expression  of  any  opinion  upon  that  question,  because  unneces- 
sary to  the  decision.  And  the  assumption  in  Cooper  v.  Gunn, 
4  B.  Monroe,  594,  that  an  author  could  not  be  deprived,  against 
his  will  and  in  favor  of'  any  of  his  creditors,  of  any  of  the 
rights  secured  to  him  by  the  copyright  acts,  was  merdl}'  obiter 
dictum,  unsupported  by  reasoning  or  authority. 

In  the  case  at  bar  the  bill  is  filed  by  a  judgment  creditor  of 
the  patentee,  in  a  court  of  the  United  States  of  appropriate 
jurisdiction,  against  the  patentee,  residing  within  the  district 
and  holding  the  entire  legal  title  and  two-thirds  of  fheequi- 
table  interesl  in  the  patent  rights,  and  against  the  owner  of  an 
equitable  interest  in  the  remaining  third,  who  is  properly  made 
a  party  to  the  bill.  Both  defendants  are  before  the  court  and 
have  filed  answers.  The  debtor's  interest  in  the  patent  rights 
is  property  assignable  by  him,  and  which  cannot  be  taken  on 
execution  at  law.  The  case  is  thus  brought  directly  within  the 
opinion  delivered  by  Mr.  Justice  Nelson  in  Stephens  v.  Cady, 
of  the  soundness  of  which  we  entertain  no  doubt. 

The  clause  of  the  decree  below,  appointing  a  trustee  to  ex- 
ecute an  assignment  if  the  patentee  should  not  himself  execute 
one  as  directed  by  the  decree,  has  not  been  objected  to  in  argu- 
ment, and  was  clearly  within  the  chancery  powers  of  the  court 
as  defined  in  ,the  statute  of  Maryland  of  1785,  which  is  in  force 
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in  the  District  of  Columbia.     (Maryland  Stat.  1785,  c.  72,  sees. 
7,  13,  25,  2  Kilty's  Laws;  Laws  of  District  of  Columbia,  ed. 
ISeS,  pp.  326,  328,  333,  336.) 
Deci-ee  affirmed.  Affirmed. 


G.  A.  SooviLL  AND  Thomas  H.  Annable,  assignees  in  bank- 
ruptcy OF  THE  FOET  ScOTT  COAL  AND  MiNING  COMPANY,  V. 

Nathaniel  Thayer. 

March  13, 1882. 

1.  When  the  amount  of  the  capital  stock  of  an  incorporated  company  is 

limited  by  its  charter,  all  stoelj  issued  in  excess  of  the  limit  is  unan- 
tliorized  and  void. 

2.  A  holder  of  such  unauthorized  stock  is  not  entitled  to  any  of  tiie  rio;hts, 

or  subject  to  any  of  the  liabilities,  of  a  liolder  of  authorized  stock. 

3.  Holders  of  sucli  unautliorized  stock  are  not  estopped  to  set  up  its  in- 

validity as  a  defense  to  an  action  in  the  interest  of  ci'editors  brought 
against  them,  to  recover  the  balance  unpaid  thereon,  by  the  fact  that 
they  attended  the  meeting  at  which  it  was  voted  to  issue  the  same,  or 
that  they  received  and  lield  oertilioates  therefor,  or  that  the  officers 
and  agents  of  tlie  company  represented  its  capital  to  be  equal  to  tlie 
amount  of  both  its  authorized  and  unauthorized  stock. 

4.  Wiien  the  company  wiiich  has  issued  stock  beyond  the  limit  prescribed 

by  its  chii,rter  has  been  adjudicated  bankrupt,  the  holders  of  tlie  un- 
authorized stock  are  not  entitled  to  liave  money  paid  tliereon  applied 
as  a  credit  on  the  unpaid  balance  due  on  the  authorized  stock  held  by 
tliem. 
o.  Subscribers  to  the  stocli  of  an  incorporated  company  paid  twenty  per 
cent,  on  their  shares,  and  it  was  agreed  between  tliem  and  the  com- 
pany that  no  further  assessments  should  be  made  thereon,  and  certifi- 
cates for  full-paid  shares  were  issued  to  them.  The  company  was 
adjudicated  bankrupt,  and  it  became  necessary  to  assess  the  unpaid 
stock  to  satisfy  claims  of  creditors  of  the  company :  Reld — 

1.  That  the  agreement  between  the  company  and  its  stockholders 
was  iu  equity  void  as  to  creditors. 

2.  That  before  an  action  at  law  could  be  maintained  by  the  as- 
.signees  in  bankruptcy  against  a  stockiiolder  to  recover  upon  his  un- 
paid subscription  of  stock,  some  proceeding  in  the  interest  of  cred- 
itors in  a  court  of  competent  jurisdiction,  to  set  aside  the  agreement 
between  the  stockholders  and  the  company,  and  to  make  an  assess- 
ment upon  such  unpaid  stock,  was  necessary. 
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3.  That  until  such  order  of  the  court  and  assesament,  or  some 
authorized  demand  upon  the  stockholder  to  pay  the  balance  dne  on 
the  stock,  no  cause  of  action  acomed  against  him  in  favor  of  the  as- 
signees, and  the  limitation  prescribed  by  the  second  section  of  the 
bankrupt  act  did  not  begin  to  run  in  his  favor. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts. 

On  November  25,  1870,  the  Fort  Scott  Coal  and  Mining 
Company  was  organized  as  a  corporate  body  under  the  general 
laws  of  the  State  of  Kansas,  with  a  capital  stock  of  one  hun- 
dred thousand  dollars. 

According  to  the  laws  of  that  State  any  corporation  might 
increase  its  capital  stock  to  any  amount  not  exceeding  double 
its  authorized  capital. 

Under  the  provision  of  this  law  the  corporation,  on  April 
19,  1871,  increased  its  capital  stock  from  one  hundred  thou- 
sand to  two  hundred  thousand  dollars.  On  October  16,  1872, 
the  corporation  attempted,  by  taking  the  steps  required  by  law 
for  the  lawful  increase  of  stock,  to  increase  its  capital  stock  to 
three  hundred  thousand  dollars,  and  on  December  27,  1872, 
to  make  a  further  increase  of  one  hundred  thousand  dollars. 
The  nominal  capital  was  thus  raised  to  the  sum  of  four  hun- 
•  dred  thousand  dollars. 

Nathaniel  Thayer,  the  defendant  in  error,  who  was  a  holder 
of  shares  in  the  company,  attended  by  proxy  the  meetings  of 
the  stockholders  at  which  the  third  and  fourth  issues  of  stock 
were  voted.  After  this  attempted  increase  of  the  stock  the 
officers  and  agents  of  the  company,  by  advertisements,  bill- 
heads, and  verbally,  represented  that  its  capital  stock  was  four 
hundred  thousand  dollars. 

Thayer  was  the  holder  of  two  hundred  and  eighty-Uve  shares 
of  the  first  two  issues  of  stock.  On  two  hundred  of  these  shares 
he  had  paid  to  the  company  twenty  dollars  per  share,  and  on 
the  remaining  eighty-five  he  had  paid  forty  dollars  per  share. 
He  was  also  the  holder  of  five  hundred  and  eighty-five  shares 
of  the  third  and  fourth  issues,  upon  which  he  had  paid  the 
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eompany  fifty  dollars  per  shai-e.  No  other  payments  were  ever 
made  by  him  on  his  shares  of  stock. 

The  other  stockholders  paid  the  same  amounts  on  the  shares 
of  stock  of  the  several  issues  held  by  them  respectively.  By 
agreement  made  at  the  date  of  the  several  issues  of  stock  the 
amounts  paid  thereon  were  credited  to  the  subscribers,  and  the 
balance  unpaid  credited  by  "  discouut,"  and  certificates  as  for 
full-paid  shares  were  delivered  to  the  subscribers,  and  the  stock 
account  between  the  compaay  and  them  balanced  by  such  "  dis- 
count." 

On  April  2,  1874,  a  petition  in  bankruptcy  was  filed  against 
said  company  in  the  United  States  District  Court  for  the  Dis- 
trict of  Kansas,  on  April  11  the  company  was  adjudicated  a 
bankrupt,  and  on  April  29  the  plaintiffs  in  error  were  ap- 
pointed its  assignees.  On  March  31,  1876,  the  assignees  filed 
their  petition  in  the  bankruptcy  court,  wherein  they  prayed  for 
an  order  of  the  court  directing  them  to  make  an  assessment 
and  call  upon  the  unpaid  stock  of  the  company  for  the  purpose 
of  paying  its  debts. 

In  their  petition  the  assignees  represented  as  follows : 

"At  the  date  of  adjudication  in  bankruptcy  the  affairs  of  said 
company  were  in  a  very  embarrassed  and  complicated  condi- 
tion, and  much  time  has  been  necessarily  consumed  and  consid- 
erable expense  incurred  in  opposing  claims  attempted  to  be  es- 
tabhshed  in  said  bankrupt  court  for  failures  on  the  part  of  said 
company  to  comply  with  contracts  made  by  it.  Many  fraudu- 
lent claims  for  large  amounts  have  been  filed  against  said 
bankrupt,  requiring  time  to  oppose  and  defeat,  which  have 
been  defeated.  The  litigated  claims  are  now  reduced  to  a 
small  number,  not  covering  more  than  ten  thousand  six  hun- 
dred and  one  dollars  and  eighty  cents.  The  property  of  the 
company  on  hand  at  the  date  of  adjudication  in  bankruptcy 
has  been  disposed  of  as  rapidly  as  seemed  conducive  to  the  in- 
terests of  all  concerned.  The  sale  of  a  portion  of  the  real 
estate  has  been  delayed  in  the  hope  that  the  demand  for  land 
would  increase  and  your  petitioners  realize  something  out  of 
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it  for  the  benefit  of  the  creditors.  Your  petitioners  believe, 
however,  that  any  further  delay  in  the  disposal  of  the  bank- 
rupt's property  would  not  be  advantageous. 

"Your  petitioners  had  intended  before  making  this  applica- 
tion to  have  fully  closed  up  the  contest  over  litigated  claims, 
disposed  of  assets  of  the  eompanj',  and  collected  all  its  bills 
receivable,  but  find  it  is  impossible  to  accomplish  it  without  a 
longer  postponement  than  is  convenient  or  expedient." 

The  petition  further  averred  that  "  the  amount  of  the  liabil- 
ities of  the  bankrupt  over  and  above  the  assets  is  $124,684, 
while  the  amount  yet  due  and  unpaid  on  the  stock  held  and 
owned  by  said  stockholdei's  is  $222,650." 

By  an  amendment  to  their  petition,  the  assignees  repre- 
sented as  follows:  "  that  an  assessment  of  seventy-six  per  cent, 
upon  the  par  value  of  each  share  of  stock  in  said  company,  if 
credited  with  the  amount  paid  each  stockholder  heretofore, 
would  equalize  the  burden  upon  the  stockholders,  and  also 
bring  into  the  hands  of  your  petitioners  a  sufficient  amount  to 
pay  the  debts  of  the  company." 

Upon  the  filing  of  this  petition  the  court  made  an  order  that 
all  the  stockholders  of  the  bankrupt  company  show  cause  on 
April  21,  1876,  why  the  assessment  and  call  prayed  for  in  said 
petition  should  not  be  made,  and  that  the  assignees  cause  a 
copy  of  the  order  to  show  cause  to  be  mailed  to  each  stock- 
holder at  his  usual  place  of  residence  and  address,  and  also 
give  notice  by  publication  in  the  Fort  Scott  Daily  Monitor, 
for  at  least  ten  daj's  before  the  said  April  21,  1876. 

By  order  of  the  court,  the  hearing  of  the  rule  was  postponed 
to  June  10,  1876.  H.  S.  Watson,  a  stockholder,  had  in  the 
moantimefiled  exceptions  to  the  rule,  on  behalf  of  himself  and 
all  other  stockholders  desiring  to  avail  themselves  thereof. 
On  the  date  last  named,  the  petition  and  amended  petition  of 
the  assignees, and  the  exceptions  thereto,  came  on  for  hearing, 
whereupon  the  court  overruled  the  exceptions,  and  decreed 
that  an  assessment  and  call  be  made  upon  the  stock  of  the 
company  of  seventy-six  per  cent.,  upon  which  should  be  cred- 
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ited  to  eacli  stockholder  any  sums  pnid  by  him  on  his  shares, 
and  that  the  sum  so  assessed  should  be  paid  to  the  assignees  ou 
or  before  August  1,  1876,  and  in  default  of  payment  the  as- 
signees were  directed  to  sue  for  and  collect  the  same. 

On  July  17,  1876,  the  assignees  made  an  assessment  and 
call  upon  the  stockholders  as  authorized  by  the  order  and  de- 
cree of  the  District  Court,  and  gave  notice  thereof  to  the  stock- 
holders, but  before  the  assessment  could  be  collected  Watson, 
the  stockholder  before  meurioned,  tiled  with  the  circuit  judge 
a  petition  for  the  reversal  of  the  order  and  decree  of  the  Dis- 
trict Court  authorizing  the  assessment  and  call. 

It  does  not  appear  from  the  record  upon  what  day  this  pe- 
tition was  filed.  But  on  December  4,  1876,  the  decision  of 
the  circuit  judge  thereon  was  transmitted  to  the  District  Court. 
The  circuit  judge  afRrmed  the  decree  of  the  District  Court, 
"  with  this  modification :  that  the  said  District  Court  enter  an 
order  allowing  each  stockholder  of  said  bankrupt  company 
who  shall  pay  the  amount  of  said  assessment  on  his  stock  in 
ninety  days  from  this  twenty-ninth  day  of  November,  1876,  a 
credit  on  his  or  her  proportion  of  the  amount  so  assessed  as 
was  included  in  said  assessment  for  the  purpose  of  paying  the 
costs  of  enforcing  by  suit  tlie  collection  of  said  assessment." 

The  District  Court,  on  December  4,  1876,  entered  a  decree 
in  conformity  with  the  order  of  the  circuit  judge. 

Thayer,  the  defendant  in  error,  having  failed  to  pay  within 
the  time  limited  by  the  court  the  assessment  made  upon  him 
on  account  of  his  stock,  although  served  with  notice  to  do  so, 
the  assignees,  on  April  9,  1877,  brought  against  him,  in  the 
Circuit  Court  of  the  United  States  for  the  District  of  Massa- 
chusetts, an  action  at  law  to  recover  the  sum  of  $27,160, 
which  was  the  amount  of  the  assessment  on  his  unpaid  stock. 

The  declaration  alleged,  in  substance  the  facts  above  recited. 

The  defendant  in  error  filed  two  pleas,  the  first  of  which 
was  a  general  denial  of  the  allegations  of  the  declaration,  and 
the  second  set  up  the  statute  of  limitations  of  two  years,  pre- 
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scribed  by  section  2  of  the  bankrupt  act,  and  now  embodied 
in  the  Eevised  Statutes  as  section  5057. 

The  case  was  submitted  to  the  Circuit  Court  upon  an  agreed 
statement  of  facts,  a  jury  having  been  waived.  The  court 
found  for  the  defendant,  holding,  in  an  opinion  which  appears 
in  the  record,  that  the  cause  of  action  was  barred  by  the  lim- 
itation of  two  years  pleaded.  Judgment  was,  therefore,  ren- 
dered for  the  defendant.  The  plaintitis  below  having  brought 
the  case  here  by  writ  of  error,  insist  that  the  judgment  of  the 
Circuit  Court  should  be  reversed,  assigning  as  error  the  ruling 
of  the  court  upon  the  statute  of  limitations  and  the  rendition 
of  the  judgment  for  defendant. 

/.  E.  MoKdghan  and^.  A.  Eamsey,  for  plaintifts  in  error. 

S.  Bartleit,  W.  G.  Russell,  and  George  fatnam,  for  defendant 
in  error. 

Woods,  J. — The  averments  made  in  the  declaration  were 
substantially  supported  by  the  agreed  facts,  and  there  should 
have  been  judgment  thereon  for  the  plaintiiFs  in  error  unlesSj 
upon  the  facts  as  disclosed,  they  were  shown  not  to  be  entitled 
to  a  recovery  on  the  merits,  or  unless  the  statute  of  limitations 
was  a  bar  to  the  action. 

The  defendant  in  error  insists,  first,  that  the  third  and  fourth 
issues  of  stock,  which  were  made  after  the  limit  had  been 
reached,  within  which  the  amount  of  capital  stock  of  the 
company  was  restricted  by  the  laws  of  Kansas,  were  absolutely 
void,  and  no  assessment  could  be  made  on  them  which  he  was 
bound  to  pay;  secondly,  that  the  sums  voluntarily  paid  by  him 
upon  his  void  stock  should  be  applied  to  the  payment  of  the 
balance  due  on  his  valid  stock,  and  that  when  so  applied  they 
would  fully  satisfy  the  assessment  thereon;  and  thirdly,  that 
in  any  event  the  facts  sustained  the  plea  of  the  statute  of 
limitations.  We  shall  consider  these  contentions  in  the  order 
stated. 

The  Constitution  of  Kansas  forbids  special  charters.     (Art. 
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12,  sec,  1.)  All  corporations  in  that  State  are,  therefore, 
organized  under  general  laws.  The  Fort  Scott  Coal  and 
Mining  Company  was  organized  under  the  general  law  of 
the  State,  which,  with  its  articles  of  incorporation,  required  by 
the  law  to  be  filed  witb  the  secretary  of  State,  constituted  its 
charter.  By  the  articles  of  incorporation  the  original  stock  of 
the  company  was  fixed  at  one  hundred  thousand  dollars. 
Chapter  23,  section  14,  of  the  statutes  of  Kansas  provides  that 
"  any  incorporation  may  increase  its  capital  stock  to  any 
amount  not  exceeding  double  the  amount  of  their  authorized 
capital."  The  second  issue  increased  the  stock  of  the  com- 
pany to  $200,000,  which  was  the  limit  prescribed  by  its  charter. 
The  question,  therefore,  is  whether  the  stock  of  the  third  and 
fourth  issues,  by  which  the  aggregate  amount  was  raised  to 
$400,000,  is  or  is  not  void. 

As  a  general  rule  corporations  can  have  and  exercise  only 
such  powers  as  are  expressly  conferred  on  them  by  the  act  of 
incorporation,  and  such  implied  powers  as  are  necessary  to 
enable  them  to  perform  their  prescribed  duties.  (Fertilizer 
Company  v.  Hyde  Park,  97  U.  S.,  650 ;  Solomons  v.  Laing, 
12  Beav.,  339;  Eastern  Counties  Railway  w.  Hawkea,  5  H.  L. 
Cases,  348.) 

And  it  is  well  settled  that  a  corporation  has  no  implied 
power  to  change  the  amount  of  its  capital  as  prescribed  in  its 
charter,  and  that  all  attempts  to  do  so  are  void.  (Mechanics' 
Bank  v.  N.  Y.  &  K  H.  Railroad,  13  N.  Y.,  599  ;  New  York 
and  New  Haven  Railroad  Co.  v.  Schuyler,  34  N.  Y.,  30; 
Railway  Co.  v.  AUerton,  18  Wall.,  233;  Stace  &  Worth's 
Case,  Law  Rep.,  4  Ch.,  685,  note.) 

In  this  case  the  attempt  to  increase  the  stock  of  the  com- 
pany beyond  the  limit  fixed  by  its  charter  was  ultra  vires. 
The  stock  itself  was  therefore  void.  It  conferred  on  the 
holders  no  rights  andsubjected  them  to  no  liabilities.  If  the 
stock  of  the  first  and  second  issues  had  been  held  by  one  set 
of  holders  and  the  stock  of  the  third  and  fourth  by  another, 
in  a  contest  between  them  the  latter  would  have  been  ex- 
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eluded  from  all  participation  in  the  management  of  the  com- 
pany or  in  its  profits.  To  decide  that  the  holders  of  stock 
issued  ultra  vires  have  the  same  rights  as  the  holders  of 
authorized  stock,  is  to  ignore  and  override  the  limitations  and 
proiiibitions  of  the  charter.  We  think  it  follows  that  if  the 
holder  of  such  spurious  stock  has  none  of  the  rights  he  can- 
not be  subjected  to  the  liabilities  of  a  holder  of  genuine  stock. 
His  contract  to  pay  for  spurious  shares  is  without  consideration 
and  cannot  be  enforced. 

It  is  insisted,  however,  that  the  defendant  in  error  having 
attended  by  proxy  the  meetings  at  which  the  increase  of  the 
stock  of  the  company  beyond  the  limit  imposed  by  law  was 
voted  for,  and  having  received  certificates  for  the  stock  thus 
voted  for,  and  after  such  increase  the  company  by  its  agents 
having  held  itself  out  as  possessing  a  capital  of  four  hundred 
thousand  dollars,  and  invited  and  obtained  credit  on  the  faith 
of  such  representations,  he  is  now  estopped  from  denying  the 
validity  of  the  stock  and  his  obligation  to  pay  for  it  in  full. 

We  think  the  defendant  in  error  is  not  estopped  to  set  up 
the  nullity  of  the  unauthorized  stock.  It  is  true  that  it  has 
been  held  by  this  court  that  a  stockholder  cannot  set  up  in- 
formalities in  the  issue  of  stock  which  the  corporation  had  the 
power  to  create.  (Upton  v.  Tribilcock,  91  U.  S.,  45  ;  Chubb  v. 
Upton,  95  U.  8.,  665  ;  Pullman  v.  Upton,  96  U.  S.,  328.)  But 
those  were  cases  where  the  increase  of  the  stock  was  author- 
ized by  law.  The  increase  itself  was  legal  and.  within  the 
power  of  the  corporation,  but  there  were  simply  informalities 
in  the  steps  taken  to  effect  the  increase.  These,  it  was  held, 
were  cured  by  the  acts  and  acquiescence  of  the  defendant. 

But  here,  the  corporation  being  absolutely  without  power 
to  increase  its  stock  above  a  certain  limit,  no  acquiescence  of 
the  shareholder  can  give  it  validity,  or  bind  him  or  the  corpo- 
ration. "  A  distinction  must  be  made  between  shares  which 
the  company  had  no  power  to  issue  .and  shares  which  the 
company  had  power  to  issue,  although  not  in  the  manner  in 
which  or  upon  the  terms  upon  which  they  have  been  issued. 
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The  holders  of  shares  which  the  companj'  has  no  power  to  issue, 
in  truth  had  nothing  at  all,  and  are  not  contributors."  (2 
Lindiej'  on  Partnership,  138 ;  and  see  Lathrop  ?;.  Kneeland,  46 
Barb.,  432 ;  Mackley's  Case,  L.  R.,  1  Ch.,  247.) 

In  Stace  &  Worth's  Case,  L.  R,  4  Ch.,  682,  note,  it  ap- 
peared that  there  was  an  agreement  for  the  amalgamation  of 
the  London  Northern  Insurance  Corporation  and  the  Life  In- 
vestment Mortgage  Insurance  Company,  the  two  corpora- 
tions to  be  formed  into  one,  under  the  name  of  the  corporation 
first  mentioned.  The  corporation  was  to  issue  shares  in  ex- 
change for  those  held  in  the  compan}',  and  the  amalgamated 
board  was  to  consist  of  the  five  directors  of  the  corporation 
and  of  seven  of  the  directors  of  the  company,  to  be  selected 
by  themselves.  After  the  amalgamation  Stace  and  Worth, 
it  was  alleged,  received  and  accepted  certificates  for  shares  in 
the  corporation  in  exchange  for  their  shares  in  the  company, 
and  thej'  with  five  others  were  appointed  directors  of  the  cor- 
poration. Afterwards  a  resolution  was  passed  for  voluntarily 
winding  up  the  corporation,  and  the  names  of  Stace  and 
Worth  were  placed  upon  the  list  of  contributors.  An  appli- 
cation was  made  to  Vice-chancellor  James  to  have  their  names 
removed  from  the  list,  who,  after  hearing  the  case  argued,  di- 
rected their  names  to  be  removed.  This  was  done  on  the 
ground  that  the  agreement  for  amalgamation  was  beyond  the 
powers  of  the  corporation,  and  therefore  void.  In  giving  the 
reasons  for  his  decision  Vice-Chancellor  James  said:  "It  is, 
however,  contended  that  notwithstanding  the  agreement  itself 
was  idtra  vires  and  void,  yet  there  are  personal  acts  and 
things  personally  afi:ecting  these  two  gentlemen  which  render 
them  still  liable  as  shareholders."  These  were  the  acceptance 
of  shares  by  Stace  and  Worth,  the  fact  that  their  names  ap- 
peared on  the  register  of  shareholders,  and  that  they  had  set 
as  directors  of  the  corporation  after  the  attempted  amalgama- 
tion. But  the  vice-chancellor  declared :  "  This  was  a  void 
agreement,  with  a  void  acting  upon  it,  a  void  recognition,  and 
a  void  ratification  by  the  acts  which  have  been  mentioned.    It 
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comes  to  an  aggregate  of  nothings,  and  that  aggregate  of  noth- 
ings is  all  that  there  is  to  iix  those  gentlemen  on  the  list  of 
stockholders." 

80  in  Zabriskie  v.  The  Cleveland,  &c.,  Railroad  Co.,  23  How., 
381,  this  court,  after  holding  the  railroad  company  to  be  liable 
on  certain  bonds  which  it  was  alleged  had  been  indorsed  by 
the  directors  without  lawful  authority,  added :  "This  principle 
does  not  impugn  the  doctrine  that  a  corporation  cannot  vary 
from  the  object  of  its  creation,  and  that  persons  dealing  with  a 
company  must  take  notice  of  whatever  is  contained  in  the  law 
of  its  organization." 

Upon  the  principles  stated  in  these  authorities,  we  are  of 
opinion  that  the  defendant  in  error  is  not  estopped  by  any  acts 
of  his  to  assert  the  invalidity  of  the  stock  issued  in  excess  of 
the  limit  authorized  by  the  charter,  and  to  deny  his  liability 
thereon. 

It  would  seem  to  follow  that  if  he  is  not  estopped  by  his 
own  acts,  he  is  not  by  the  acts  of  the  agents  of  the  Fort  Scott 
Coal  and  Mining  Company,  in  representing  the  company,  by 
advertisements  and  otherwise,  as  having  a  capital  of  $400,000. 

The  oliicers  of  the  company  had  no  authority  to  make  these 
representations,  and  the  public  no  right  to  trust  them.  Persons 
dealing  with  the  managers  of  a  corporation  must  take  notice 
of  the  limitations  imposed  upon  their  authority  by  the  act  of 
incorporation.  (Zabriskie  v.  The  Cleveland,  &c.,  liailroad 
Co,,  ubi  supra.)  The  laws  secured  to  the  public  and  the  cred- 
itors an  infallible  mode  of  ascertaining  the  real  capital  of  the 
company.  They  were  bound  to  know  that  the  law  permitted 
no  such  increase  of  its  capital  stock  as  the  company  had  at- 
tempted to  make,  and  that  any  representation  that  it  had  been 
made  was  false. 

As  forcibly  suggested  by  counsel  for  defendant  in  error,  if 
any  creditor  has  been  defrauded  by  misrepresentation  of  the 
real  capital  of  the  company,  he  has  his  remedy  in  an  action  of 
tort  against  all  who  participated  in  the  fraud.  But  the  wrong 
done  to  him  cannot  entitle  the  entire  body  of  creditors  who 
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have  not  sufiered  from  the  alleged  fraud  to  recover  of  the  en- 
tire body  of  stockholders  who  have  taken  no  part  in  it. 

We  are  of  opinion,  therefore,  that  the  defendant  in  error 
is  not  estopped,  either  by  his  own  acts  or  the  acts  of  the  agents 
and  officers  of  the  company,  to  allege  the  nullity  of  the  over- 
issue stock,  and  that  he  is  not  liable  to  an  assessment  on  such 
void  stock. 

The  next  question  for  our  consideration  is  whether  the  de- 
fendant in  error  is  entitled  to  oftset  against  his  liability  to  pay 
the  sum  due  on  his  valid  stock  the  money  paid  on  his  void 
stock. 

It  is  a  general  rule  that  a  holder  of  claims  against  an  insolv- 
ent corporation  cannot  set  them  ofl:"  against  his  liability  to  as- 
sessment on  his  stock  in  the  coi-poration  in  a  suit  by  an  assignee 
in  bankruptcy.  (Sawyer  r.  Hoag,  17  Wall.,  610;  Upton  v. 
Sawyer,  91  U.  S.,  56;  Scammou  v.  Kimball,  92  U.  S.,  362; 
County  of  Morgan  v.  Allen,  103  U.  S.,  498.) 

The  ground  upon  which  this  rule  stands  is  thus  stated  by 
Mr.  Justice  Miller  in  Sawyer  v.  Hoag :  "  The  debt  which  the 
appellant  owed  for  his  stock  was  a  trust  fund  devoted  to  the 
payment  of  all  the  creditors  of  the  company.  As  soon  as  the 
company  became  insolvent,  and  this  fact  became  known  to  the 
appellant,  the  right  of  set-off  for  an  ordinary  debt  to  its  full 
amount  ceased.  It  became  a  fund  belonging  in  equity  to  all 
its  creditors,  and  could  not  be  appropriated  by  the  debtor  to 
the  exclusive  payment  of  his  own  claim." 

The  defendant  in  error  seeks  to  avoid  the  application  of  this 
rule  to  his  case  on  the  ground  that  the  real  capital  of  the  com- 
pany was  only  two  hundred  thousand  dollars,  and  this  con- 
stituted the  trust  fund  for  the  security  of  the  debts  of  the  com. 
pany ;  that  all  the  money  that  had  been  paid  in  as  capital  stock 
had  been  paid  into  that  fund,  and  that  the  party  paying  any 
money  to  that  fund  was  entitled  to  credit  upon  his  dues  thereto. 

We  cannot  assent  to  this  view.  The  defendant  in  error  was 
as  much  bound  to  know  the  limits  of  the  charter  of  the  com- 
pany in  which  he  was  a  stockholder  as  the  public  or  creditors 
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of  the  company.  He  knew,  therefore,  that  all  stock  issued 
beyond  the  limit  fixed  by  the  charter  was  absolutely  void. 
When  he  paid  in  his  monej'  on  the  void  stock  he  knew  that 
he  was  not  paying  it  on  the  valid  stock,  and  he  is  presumed 
to  have  known  that  it  was  not  a  good  payment  on  the  valid 
stock.  The  company  had  no  right  to  apply  it  on  tbe  valid  stock 
without  his  direction.  He  never  directed  such  application, 
and  it  remained  in  the  possession  of 'the  company  until  the 
rights  of  the  assignees  in  bankruptcy  attached.  To  say  that 
it  was  a  contribution  to  the  trust  fund  devoted  to  the  payment 
of  -the  creditors  of  the  company  is  an  entire  misapprehension. 
It  could  not  be  such  contribution  unless  it  were  a  payment  on 
the  stock  of  the  company,  and  this  we  have  seen  was  not  the 
case.  No  call  had  been  made  bj'  the  company  for  payment 
on  the  valid  stock,  to  which  the  amounts  paid  on  the  void  stock 
could  be  said  to  apply.  No  call  could  have  been  made  by  the 
company  under  its  agreement  with  the  stockholders,  unless  to 
pay  its  creditors,  and  it  does  not  appear  that  when  the  pay- 
ments were  made  the  company  had  any  creditors.  It  was  a 
voluntary  payment  for  the  benefit  of  the  company,  and  tended 
to  increase  the  value  of  the  authorized  stock.  In  that^  way 
the  stockholder  got  the  benefit  of  it.  There  is  no  rule  of  law 
or  equity  which  entitles  him,  in  a  contest  between  himself  and 
a  creditor  of  the  company,  either  to  receive  a  credit  for  it  on 
his  unpaid  stock,  or  to  have  it  repaid  to  him  pro  rata  out  of  the 
assets  of  the  company.  We  are  of  opinion,  therefore,  that  it 
could  not  be  offset  against  the  money  due  on  the  valid  stock 
held  by  him. 

We  are  next  to  consider  whether,  upon  the  facts  as  disclosed 
by  the  record,  the  defense  of  the  statute  of  limitations  should 
have  been  sustained.  The  precise  question  with  which  we  have 
to  deal  is.  When  would  this  action  at  law,  brought  by  the  as- 
signees of  the  bankrupt  company  against  a  stockholder  to 
recover  a  part  of  the  balance  due  on  his  stock,  be  barred  by 
the  statute  ? 

This  will  depend  on  the.  answer  to  the  question,  When  did 
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:he  cause  of  action  accrue  to  the  assignees  ?  In  other  words, 
.vhen  could  they  have  commenced  this  action  against  this  de- 
fendant, to  recover  the  amount  due  on  his  stock  ?  (Wilcox  i'. 
Plummer's  Ex'rs,  4  Pet.,  172;  Amy  v.  Dubuque,  98  U.  S.,  470.) 
The  stock  held  by  the  defendant  in  error  was  evidenced  by 
certificates  of  full-paid  shares.  It  is  conceded  to  have  been 
the  contract  between  him  and  the  company  that  he  should 
never  be  called  upon  to  pay  any  further  assessments  upon  it. 
The  same  contract  was  made  with  all  the  other  shareholders, 
and  the  fact  was  known  to  all.  As  between  them  and  the 
company  this  was  a  perfectly  valid  agreement.  It  was  not  for- 
bidden by  the  charter  of  the  company  or  by  any  law  or  public 
policy,  and  as  between  the  company  and  its  stockholders  was 
just  as  binding  as  if  it  had  been  expressly  authorized  by  the 
charter. 

If  the  company,  for  the  purpose  of  increasing  its  business, 
had  called  upon  the  stockholders  to  pay  up  that  part  of  their 
stock  which  had  been  satisfied  "by  discount,"  according  to 
their  contract  the  stockholders  could  have  successfully  resisted 
such  a  demand.  No  suit  could  have  been  maintained  by  the 
company  to  collect  the  unpaid  stock  for  such  a  purpose.  The 
shares  were  issued  as  full  paid  on  a  fair  understanding,  and 
that  bound  the  company. 

In  fact,  it  has  been  held  in  recent  English  cases  that  not 
only  is  the  company  but  its  creditors  also  bound  by  such  a 
contract.  (Waterhouse  v.  Jamieson,  L.  K.,  2  H.  L.,  sec.  29  ; 
ex  parte  Currie,  3  De  G.,  J.  &  S.,  367;  Carling's  Case,  1  Ch. 
Div.,  115.) 

But  the  doctrine  of  this  court  is  that  such  a  contract,  though 
binding  on  the  company,  is  a  fraud  in  law  on  its  creditors, 
which  they  could  set  aside ;  that  when  their  rights  intervene 
and  to  satisfy  their  claims  the  stockholders  could  be  required 
to  pay  their  stock  in  full.  (Sawyer  v.  Hoag,  assignee,  17 
Wall.,  610;  New  Albany  v.  Burke,  11  Wall.,  96;  Burke  v. 
Smith,  16  Wall.,  390.) 

The  reason  is  that  the  stock  subscribed  is  considered  in 
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equity  as  a  trust  fund  for  the  payment  of  creditors.  (Wood  ii. 
I>umner,  2  Mason,  308  ;  Mumma  v.  Potomac  Co.,  8  Pet.,  286; 
Ogilvie  1).  Knox  Ins.  Co.,  22  How.,  387;  Sawyer  v.  Hoag,  ubi 
supra.)  It  is  so  held  out  to  the  public,  who  have  no  means  of 
knowing  the  private  contracts  made  between  the  corporation 
and  its  stockholders.  The  creditor  has,  therefore,  the  right  to 
presume  that  the  stock  subscribed  has  been  or  will  be  paid  up, 
and  if  it  is  not,  a  court  of  equity  will,  at  his  instance,  require 
it  to  be  paid. 

In  this  case  the  managers  and  agents  of  the  bankrupt  com- 
pany had  in  eifect  represented  to  the  public  that  all  its  capital 
stock  had  been  subscribed  for,  and  had  been  or  would  be  })aid 
in  full.  Considered,  theretbre,  in  the  view  of  a  court  of  equity, 
the  contract  between  the  company  and  its  stockholders  was 
this,  namely,  that  the  stockholders  should  pay,  say,  for  example, 
twenty  dollars  per  share  on  their  stock  and  no  more,  unless  it 
became  necessary  to  pay  more  to  satisfy  the  creditors  of  the 
company,  and  when  the  necessity  arose  and  the  amount  re- 
quired was  ascertained,  then  to  make  such  additional  payment 
on  the  stock  as  the  satisfaction  of  the  claims  of  creditors 
required. 

"When  the  company  was  adjudicated  a  bankrupt,  the  as- 
signees were  bound  by  this  contract,  thus  equitably  construed. 
Their  duty  was  to  collect  a  sufficient  sum  upon  the  unpaid  stock 
which,  with  the  other  assets  of  the  company,  would  be  suffi- 
cient to  satisfy  the  company's  creditors.  They  were  author- 
ized to  collect  no  more.  If  it  should  turn  out  that  the  other 
assets  were  sufficient,  no  action  would  lie  against  the  stock- 
bolder  for  the  balance  due  on  his  stock ;  for  if,  in  a  bank- 
ruptcy proceeding,  any  surplus  remained  after  payment  of 
debts,  it  would  go  to  the  company,  and  not  to  the  •stockholders. 
And  we  have  seen  the  company  in  this  case  would  have  no 
right  to  any  surplus. 

The  question  for  solution  is,  therefore,  when,  under  the  facts 
of  this  case,  did  the  cause  of  action  accrue  against  the  defend- 
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ant  in  eiTor  ?     Certainly  not  until  it  became  his  duty  to  pay 
according  to  the  terms  of  his  contract  or  according  to  law. 

It  is  well  settled  that  when  stock  is  subscribed  to  be  paid 
upon  call  of  the  company,  and  the  company  refuses  or  neglects 
to  make  the  call,  a  court  of  equity  may  itself  make  the  call, 
if  the  interests  of  the  creditors  require  it.  The  court  will  do 
what  it  is  the  duty  of  the  company  to  do.  (Curry  v.  Wood- 
word,  53  Ala.,  371;  Robinson  v.  Bank  of  Darien,  18  Ga.,  65; 
Ward  V.  Griswoldville  Man.  Co.,  16  Conn.,  601.)  But  under 
such  circumstances,  before  there  is  any  obligation  upon  the 
stockholder  to  pay  without  an  assessment  and  call  by  the  com- 
pany, there  must  be  some  order  of  a  court  of  competent  juris- 
diction, or,  at  the  very  least,  some  authorized  demand  upon 
him  for  payment.  And  it  is  clear  the  statute  pf  limitations- 
does  not  begin  to  run  in  his  favor  until  such  order  or  demand. 
(Van  Hook  v.  Whitlock,  3  Paige  Chan.,  409;  Salesbury  v. 
Black's  Adm'r,  6  Har.  &  J.,  (Md.,)  293 ;  Sinkler  v.  Indiana,  &c.. 
Turnpike  Co.,  3  Peun.,  149;  Walter  v.  Walter,  1  Whart., 
(Penn.,)  292  ;  Quigg  v.  Killeridge,  18  N.  H.,  137 ;  Mmmo  v. 
Walker,  14  La.  Ann.,  581.) 

In  this  case  there  was  no  obligation  resting  on  the  stock- 
holder to  pay  at  all  until  some  authorized  demand  in' behalf  of 
creditors  was  made  for  payment.  The  defendant  in  error  owed 
the  creditors  nothing,  and  he  owed  the  company  nothing  save 
such  unpaid  portion  of  his  stock  as  might  be  necessary  to  satisfy 
the  claims  of  the  creditors.  Upon  the  bankruptcy  of  the  com- 
pany his  obligation  was  to  pay  to  the  assignees,  upon  demand, 
such  amount  upon  his  unpaid  stock  as  would  be  suffiLcient,  with 
the  other  assets  of  the  company,  to  pay  its  debts.  He  was  under' 
no  obligation  to  pay  any  more,  and  he  was  under  no  obliga-. 
tion  to  pay  anything  until  the  amount  necessary  for  bim  to  pay 
was  at  least  approximately  ascertained:  Until  then  his  obli- 
gation to  pay  did  not  become  complete. 

But  not  only  was  it  necessary  that  the  amount  required  to 
satisfy  creditors  should  be  ascertained,  but  that  the  agreement 
between  the  company  and  the  stockholder,  to  the  effect  that 
13  v4 
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the  latter  should  not  be  required  to  make  any  further  pay- 
ments on  his  stock,  should  be  set  aside  as  in  fraud  of  creditors. 
No  action  at  law  would  lie  to  recover  the  unpaid  balance  due 
on  the  stock  until  this  was  done.  The  proceeding  for  an  as- 
sessment in  the  bankruptcy  court  was  in  eti'ect  a  proceeding  to 
accomplish  two  purposes :  first,  to  set  aside  the  contract  be- 
tween the  company  and  the  stockholder;  and  second,  to  iix 
the  amount  which  the  stockholder  should  he  required  to  pay. 
Until  these  things  were  done  the  cause  of  action  against  the 
stockholder  did  not  accrue,  although  his  primary  obligation 
was  assumed  at  the  time  when  he  subscribed  the  stock. 

It  appears  from  the  petition  of  the  assignees,  plaintiffs  in 
error,  for  an  assessment  upon  the  stock  of  the  bankrupt  com- 
pany, that  they  had  used  due  diligence  to  ascertain  what  ad- 
ditional payments  on  the  stock  would  be  required  to  pay  6ft" 
the  claims  of  creditors ;  that  at  as  early  a  time  as  possible  they 
applied  to  the  court  for  an  order  directing  that  the  stockhold- 
ers should  pay  a  part  of  the  amount  due  on  their  shares  of 
stock  and  assessing  the  stock  therefor ;  that  the  order  was 
made  accordingly,  and  within  tive  months  thereafter  this  action 
at  law  was  begun  to  enforce  its  payment. 

If,  therefore,  the  right  to  bring  this  suit  did  not  accrue  to 
the  assignees  until  the  assessment  was  made  upon  the  stock 
by  the  court  and  the  stockholders  required  to  pay  it,  the  action 
was  brought  long  before  the  limitation  of  the  statute  could 
bar  it. 

All  the  delay  which  has  occurred  has  been  caused  by  the 
proceedings  of  the  assignees,  taken  for  the  benefit  of  the  stock- 
holders, in  order  that  they  might  not  be  subjected  to  unneces- 
sary and  onerous  exactions.  The  lapse  of  time  between  the 
tiling  of  the  petition  for  the  assessment  and  the  decree  of  the 
bankruptcy  court  thereon  is  chargeable  to  continuances  made 
by  order  of  the  court  and  to  the  opposition  of  the  stockholder 
referred  to.  It  does  not  lie  in  the  mouth  of  defendant  in  error 
to  say  that  white  the  steps  necessary  to  fix  his  liability  and 


1881.]  ScoviLL  V.  Thayer.  195 

Opinion  of  the  court. 

limit  its  amount  were  being  taken,  the  bar  of  the  statute  has 
intervened  and  cut  off  his  liability  altogether. 

The  cases  cited  by  the  defendant  in  error  to  sustain  his  con- 
tention that  the  cause  of  action  accrued  to  the  assignees  in 
bankruptcy  at  the  time  of  their  appointment,  are  clearly  dis- 
tinguishable from  this.  In  Terry  v.  Tubman,  92  U.  S.,  156, 
the  suit  was  by  a  billholder  of  an  insolvent  bank  against  a 
stockholder  to  enfore  the  individual  liability  of  the  latter  to 
pay  the  bills  of  the  bank  held  by  the  former.  The  court  de- 
cided that  the  case  was  not  so  much  like  that  of  the  guarantee 
of  the  collection  of  a  debt  where  a  previous  proceeding  against 
the  principal  is  implied,  as  it  was  like  a  guarantee  of  payment 
where  resort  may  be  had  at  once  to  the  guarantor,  without  a 
previous  proceeding  against  the  principal.  The  conclusion  of 
the  court,  therefore,  was  that  the  cause  of  action  in  favor  of 
the  billholder  arose  against  the  stockholder  when  the  bank 
ceased  to  redeem  its  notes  and  became  notoriously  and  con- 
tinuously insolvent.  It  is  clear  that  this  authority  has  no  ap- 
plication to  the  question  in  hand. 

The  case  of  Terry  v.  Anderson,  95  U.  S.,  628,  also  relied  on 
by  defendant  in  error,  was  a  suit  in  equity  to  enforce  the  indi- 
vidual liability  of  the  stockholders  of  a  bank,  and  to  collect 
unpaid  subscriptions  to  its  capital  stock.  There  was  no  agree- 
ment on  the  part  of  the  bank  not  to  collect  the  balance  due  on 
the  stock.  The  bank  itself  could  have  enforced  payment, 
without  regard  to  the  necessity  for  its  collection,  to  satisfy  the 
debts  of  the  bank.  And  so  the  court  held  that  the  statute  of 
limitations  began  to  run  against  the  bank  and  its  creditors,  in 
favor  of  the  stockholder,  when  the  bank  stopped  payment. 

In  the  cases  of  Baker  v.  Atlas  Bank,  9  Met.,  182,  and  Com- 
monwealth V.  Cochituate  Bank,  3  Allen,  42,  also  relied  on  by 
defendant  in  error,  it  appeared  that  upon  suspension  of  pay- 
ment by  the  banks  there  was  a  present  and  unconditional  lia- 
bility of  their  stockholders,  which  the  court  held  was  barred 
by  the  limitation  of  six  years.  In  the  case  of  Baker  v.  Atlas 
Bank  the  court  said:  "The  demand  sought  to  be  enforced  in 
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this  suit  was  a  debt  alleged  to  be  dne  to  the  bank.  Whenever, 
therefore,  the  bank  became  insolvent  by  the  loss  of  its  capital 
stock  an  action  accrued  to  the  bank,  according  to  the  construc- 
tion of  the  thirtieth  section  (Rev.  Stats.,  c.  36)  which  is  con- 
tended for  by  plaintiffs  counsel,  to  recover  the  sum  from  the 
stockholders  respectively,  equal  to  each  one's  share  of  stock. 
The  statute  therefor  began  to  run  in  strictness  immediately  on 
the  loss  of  the  capital  stock,  and  certainly  when  the  bank 
stopped  payment,  and  after  the  lapse  of  six  years  from  that 
time  the  debt  was  barred." 

But  in  the  present  case,  as  we  have  seen,  as  between  the 
company  and  its  stockholders  there  was  no  obligation  on  the 
part  of  the  latter  to  pay  the  residue  of  their  stock,  unless  it  be- 
came necessary  to  satisfy  creditors.  We  think,  therefore,  we 
are  safe  in  saying  that  the  statute  did  not  begin  to  run  in  favor 
of  the  stockholders  until,  at  the  very  least,  the  necessity  for  the 
payment  had  been  ascertained  and  an  authorized  demand  of 
payment  made. 

It  is  said  by  defendant  in  error  that  to  hold  that  the  suit  to 
recover  the  sums  due  on  the  stock  held  by  him  is  not  barred, 
would  defeat  the  policy  of  the  bankrupt  act,  which  is  a  speedy 
settlement  of  the  bankrupt's  estate  and  the  equitable  distribu- 
tion of  his  assets  among  the  creditors. 

Unquestionably  a  prompt  administration  of  the  bankrupt's 
assets  was  one  of  the  ends  which  the  bankrupt  act  had  in  view ; 
but  this  policy  must  be  held  to  be  subordinate  to  a  just  regard 
for  the  rights  of  both  the  creditors  and  debtors  of  the  bank- 
rupt estate.  The  debtor  cannot  be  forced  to  pay  before  his 
contract  requires  it,  merely  because  the  assignee  may  be  in' 
haste  to  close  up  the  estate.  If  his  obligation  were  evidenced 
by  a  promissory  note  due  at  a  future  day,  he  could  not  be  com- 
pelled to  pay  it  before  maturity  in  order  that  the  bankrupt 
estate  might  be  speedily  settled.  So  if  some  act  must  be  done 
by  the  assignee,  such  as  a  demand  of  payment  before  his  lia- 
bility is  fixed,  he  cannot  be  compelled  to  pay  until  the  pre- 
requisites have  been  performed.   In  short,  until  an  unconditional 
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liability  to  pay  something  is  fasteued  on  the  debtor,  no  action 
can  be  maintained  against  him,  and  the  statute  of  limitations 
does  not  begin  to  run  in  his  favor.  The  suggestion  that  the 
assignee  may  postpone  indefinitely  the  necessary  steps  to  fix 
the  liability  of  the  debtor^  and  thus  defeat  the  policy  of  the  law, 
does  not  answer  the  proposition  that  the  debtor  cannot  be  sued 
until  a  cause  of  action  has  accrued  against  him.  It  is  presumed 
that  the  assignee  will  do  his  duty.  If  he  fails  to  do  it  he  is 
subject  to  the  order  of  the  bankruptcy  court,  which,  at  the 
instance  of  those  interested,  can  compel  him  to  act. 

Our  opinion  is,  therefore,  that  this  action  at  law,  prosecuted 
by  the  plaintiffs  in  error,  assignees  in  bankruptcy  of  the  Fort 
Scott  Coal  and  Mining  Company,  against  the  defendant  in  error, 
to  recover  from  him  th6  balance  due  on  his  unpaid  vaUd  stock 
in  said  company,  was  not  barred  by  the  limitation  of  two  years 
prescribed  by  the  bankrupt  act. 

For  the  error  in  holding  that  the  action  was  barred,  the  judg- 
ment of  the  Circuit  Court  must  be  reversed  and  the  cause 
remanded  with  directions  to  award  a  new  trial. 

Reveesed. 

Mr.  Justice  Fiebd  and  Mr.  Justice  Gray  dissented. 


The  Continental  Bank  Note  Company  of  the  City  of  ■ 
New  Yokk  v.  The  United  States. 

March  20,  1888. 

The  Continental  Bank  Ifote  Company  held  not  entitled,  under  its  con- 
tract, to  recover  compensation  from  the  United  States  for  the  stamps 
manulactured  by  it  and  not  called  for  by  the  United  States. 

Appeal  from  the  Court  of  Clairtl^. 

John  R.  Dos  Passos  and  William  McMichael,  for  appellant. 

S.  F.  Phillips,  Solicitor-  General,  for  appellee. 
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Waite,  C  J. — The  appellant,  by  its  several  contracts  sued 
on,  was  bound  to  furnish  the  Post-Office  Department  all  the 
adhesive  postage  stamps  that  might  be  required  during  a  period 
ending  on  the  30th  day  of  April,  1877.  As  part  of  the  sev- 
eral contracts,  also,  it  bound  itself  to  keep  on  hand  at  all  times 
a  stock  of  the  several  denominations  of  stamps  sufficient  to 
meet  all  the  orders  of  the  department,  and  to  provide  agairist 
any  and  all  contingencies  likely  to  occur,  so  that  each  and 
every  order  might  be  promptly  filled.  For  this  the  United 
States  agreed  to  pay,  at  the  stipulated  prices,  for  all  stamps 
delivered,  and,  by  express  stipulation,  this  was  to  be  "full 
compensation  for  everything  required  to  be  done  or  furnished 
under"  the  contracts.  Deliveries  were  to  be  made  at  the 
post-office  in  New  York  or  the'  department  in  Washington. 
From  this  it  is  apparent  there  was  no  liability  on  the  part  of 
the  United  States  to  pay  until  (1)  there  had  been  a  requisition 
by  the  department,  and  (2)  a  delivery  in  conformity  with  what 
was  required.  The  contracts  were  limited  to  a  fixed  period. 
The  United  States  were  neither  bound  to  order  nor  the  appel- 
lant to  deliver  after  the  end  of  the  term.  Although  the  stock 
on  hand  was  manufactured  and  stored  under  the  supervision 
of  an  agent  of  the  department,  it  remained  the  property  of 
the  appellant  until  delivered  under  the  contracts.  The  inspec- 
tion and  supervision  of  the  agerit  during  the  manufacture  and 
storage  were  to  guard  against  losses  and  frauds  and  to  insure 
promptness  in  delivery.  The  ownership  was  not  changed  until 
the  delivery  which  the  contracts  provided  for  was  complete. 
If  loss  occurred  by  reason  of  the  failure  of  the  United  States 
to  call  for  the  whole  stock  on  hand  before  the  end  of  the  term, 
it  was  compensated  for  in  the  payment  for  what  was  delivered. 
Such  was  the  express  agreement  of  the  parties. 

The  judgment  is  affirmed. 

Aeeirmed. 
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Charles  E.  Leavis  v.  The  Board  of  County  Commissioners 

OF   THE    COUNTY   OF   BaRBOUR. 
March  13,  1882. 

Tlie  act  of  Kansas  of  Mai-ch  2,  1872,  requires  that  bonds  issued  b5'  coun- 
ties to  aid  various  public  improvements,  if  subscriljed  conditionally, 
shall  be  deposited  with  the  State  treasurer  in  escrow  till  the  perform- 
ance of  the  condition.  It  also  provides  that  the  holder  of  such  bonds 
shall  present  them  to  the  State  auditor  for  registration,  who,  on  beinw 
satisfied  that  such  bonds  have  been  issued  according  to  the  provisions 
of  the  act,  and  that  they  are  genuine,  shall  register  them,  and  certify 
on  them  ttiat  tliey  have  been  regularly  issued  and  are  genuine.  Cer- 
tain bonds,  unconditional  on  their  face,  issued  by  a  county  in  Kansas^ 
were  fraudulently  put  into  circulation  without  passing  through  the 
hands  of  the  treasurer,  and  the  certificate  ot  the  auditor  fraudulently 
obtained :  Held — 

1.  That  the  act  did  not  require  as  a  necessary  prerequisite  to  their 
negotiability  that  they  should  iu  all  cases  pass  tlirough  the  hands  of 
the  treasurer  before  reaching  thi;  auditor. 

2.  Tliat  the  actiou  and  certificate  of  the  auditor  is  conclusive  evi- 
dence, as  between  the  county  and  a  bona-fide  holder,  that  tlie  bonds, 
unconditional  on  their  face,  were  regularly  and  legally  issued,  and 
therefore  negotiable. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kansas. 

At  an  election  duly  called  and  held  on  the  27th  day  of  Au- 
gust, 1873,  iu  the  county  of  Barbour,  State  of  Kansas,  the  quali- 
fied voters  of  that  county  gave  their  sanction  to  a  donation  of 
one  hundred  thousand  dollars  in  bonds  of  the  county  to  aid  in 
the  construction  of  the  Nebraska,  Kansas  and  Southwestern 
Eaiiroad.  By  the  terras  of  the  proposition  voted  on  the  bonds 
were  to  be  placed  iu  the  hands  of  the  State  treasurer  in  escrow, 
one-half  deliverable  when  the  proposed  road  was  constructed; 
to  Medicine  Lodge,  and  the  remainder  when  completed  through, 
the  county.  A  few  days  after  the  election  the  bonds  were 
signed,  sealed,  and  duly  attested  by  the  proper  officers  of  the 
county,  in  conformity  with  the  order  of  its  board  of  commis- 
sioners. They  are  dated  September  1,  1873,  and  payable  to 
the  railroad  company,  or  bearer,  with  interest,  semi-annually,, 
a 
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at  the  rate  of  ten  per  cent,  per  annum,  both  the  principal  and 
interest  payable  at  the  National  Park  Bank  in  the  city  of  New 
York.  Each  one  is  signed  by  the  chairman  of  the  board  of 
county  commissioners,  is  attested  by  the  county  clerk,  and  pur- 
ports upon  its  face  to  be  "one  of  a  series  of  one  hundred 
bonds  of  one  thousand  dollars  each,  all  of  like  tenor  and  date, 
*  *  *  issued  for  the  purpose  of  aiding  in  the  construction 
of  the  Nebraska,  Kansas  and  Southwestern  Railroad  through 
said  Barbour  county,  in  the  State  of  Kansas^  under  and  in  pur- 
suance of  an  act  of  the  Legislature  of  the  State  of  Kansas 
entitled  'An  act  to  authorize  counties,  incorporated  cities,  and 
municipal  townships  to  issue  bonds  for  the  purpose  of  building 
bridges,  aiding  in  the  construction  of  railroads,  water-power, 
or  other  works  of  internal  improvements,  and  providing  for 
the  registration  of  such  bonds,  the  registration  of  other  bonds, 
and  the  repeahng  of  all  laws  in  conflict  therewith,'  approved 
March.  2, 1872." 

There  is  nothing  upon  the  face  of  the  bonds  indicating  that 
the  donation  was  otherwise  than  absolute  and  unconditional. 

They  were  left  by  the  county  officers  with  one  Hutchinson, 
to  be  deposited  with  the  treasurer  of  State,  as  required  by  the 
terms  of  the  proposition  upon  which  the  people  voted.  They 
were,  however,  never  so  deposited,  but  by  Hutchinson  were 
procured  to  be  registered  by  the  auditor  of  State,  and  then 
fraudulently  put  in  circulation. 

An  indorsement  was  made  upon  each  bond  by  the  State 
auditor  as  follows: 
"State. OF  Kansas,  ss. 

1,  T).  W.  Wilder,  auditor  of  the  State  of  Kansas;  do  hereby 
certify  that  this  bond  has  been  regularly  and  legally  issued ; 
that,  the  signatures  thereto  are  genuine,  and  that  the  same  has 
been  duly  registered  in  my  office  according  to  law. 

"In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed 
my  seal  of  office,  at  Topeka,  this  19th  day  of  November,  1873. 

"  D.  W.  WiLPER,  Auditor." 

Tha  plaintift'  in, error,  who  was  plaintitt'  below,  became  the 
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holder  of  the  bonds  and  coupons  by  purchase  before  the  ma- 
turity of  any  of  the  coupons,  and  (according  to  our  interpre- 
tation of  the  facts  speciticali}'  found)  without  notice  of  any 
fraud  in  their  execution  or  issue,  unless,  as  claimed  by  the  de- 
fendant in  error,  such  notice  was  furnished  by  the  terms  of  the 
act  under  which  they  purport  to  have  been  issued. 

The  present  action  was  brought  to  recover  the  coupons  due 
September  1,  1875,  March  1,  1876,  and  September  1,  1876. 
The  defense  is  placed  upon  the  ground  that  the  bonds  were 
issu6d  in  plain  violation  of  the  act  of  1872,  and  that  all  per- 
sons, whether  purchasers  in  good  faith  or  not,  were  required  to 
take  notice  of  the  fact  that  they  were  not  binding  obligations 
of  the  county.  Before  adverting  to  the  specific  grounds  upon 
which  their  validity,  as  against  the  county,  is  questioned, — 
which  grounds  were  sustained  by  the  court  below, — it  is  neces- 
sary to  examine  with  some  particularity  the  provisions  of  the 
act  of  1872,  and  ascertain  its  general  scope  and  purpose.  (Laws 
of  Kansas  1872,  p.  110.) 

The  iirst  section  provides  that  the  board  of  county  commis- 
sioners of  any  county,  the  mayor  and  common  council  of  any 
incorporated  city,  and  the  trustee,  clerk,  and  treasurer  of  any 
municipal  township  in  the  State  may  issue  the  bonds  of  such 
count}',  city,  or  township,  in  any  sum  necessary,  not  greater 
than  ten  per  cent,  inclusive  of  all  other  bonded  indebtedness, 
of  the  taxable  property  of  such  county,  city,  or  township,  for 
the  purpose  of  building  bridges,  free  or  otherwise,  or  to  aid  in 
the  construction  of  railroads  or  water-power,  by  donation  there- 
to, or  the  taking  of  stock  therein,  or  for  other  works  of  internal 
improvement.  But  it  is  declared  in  the  same  section  that  all 
counties  maj",  in  addition  to  the  amount  therein  authorized, 
issue  bonds  not  exceeding  one  hundred  thousand  dollars. 

The  second  section  provides  that  the  bonds  so  issued  should 
be  payable  at  such  place  in  the  city  of  New  York  as  the  offi- 
cers issuing  the  same  might  direct,  in  not  less  than  live  nor 
more  than  thirtj'  years  from  the  date  thereof,  with  interest 
not  to  exceed  ten  per  centum  per  annum,  "  all  in  the  discretion 
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of  tbe  officers  issuing  the  same,"  the  interest  to  be  payable  serni- 
aniiually,  and  evidenced  by  coupons  attached — such  bonds,  if 
issued  by  a  county,  to  be  signed  by  tbe  chairman  of  the  board 
of  county  commissioners  and  attested  by  the  county  clerk. 

The  third  section  declares  that  before  any  bonds  are  issued 
the  same  shall  be  ordered  by  a  vote  of  the  qualiiied  electors  of 
the  municipality. 

The  eighth  section  provides,  among  other  things,  that  if  the 
proposition  voted  for  be  to  aid  in  the  construction  of  a  rail- 
road, (either  by  donation  thereto  or  the  taking  of  stock  there- 
in,) or  other  work  of  internal  improvement,  that  the  proper 
officers  of  the  municipality  shall  at  once  subscribe  upon  the 
books  of  the  railroad  company,  "  specifically  setting  forth  the 
conditions  upon  which  such  subscription  is  made,  the  amount 
of  such  donation  thereto,  stock  taken  therein,  or  bonds  voted 
therefor." 

The  eleventh  section,  upon  the  construction  of  which  the 
case  turned  in  the  court  below,  is  in  these  words : 

"  That  if  the  proposition  for  which  bonds  were  voted  be  to 
aid  in  the  construction  of  a  railroad,  or  any  bridge  or  other 
work  of  internal  improvement,  either  by,  donation  thereto  or 
the  taking  of  stock  therein,  then  upon  tbe  subscription  being 
made,  as  hereinbefore  provided,  the  officers  of  such  county, 
city,  or  township  [shall  thereupon  issue  the  bonds  of  such  coun- 
ty, city,  or  township]  for  the  amount  of  such  subscription,  and 
shall  forthwith  deliver  the  same,  together  with  the  original  or 
a  copy  of  the  subscription,  setting  forth  its  terms  in  full,  to  the 
treasurer  of  State,  which  said  bonds  shall  be  held  by  the  said 
treasurer  of  State  in  escrow  until  the  conditions  in  the  terms 
of  the  said  subscription  to  such  railroad  or  other  work  of  in- 
ternal improvement  shall  be  in  all  things  fully  complied  with ; 
that  upon  the  conditions  of  said  subscription  being  in  all  things 
fully  complied  with,  then  the  treasurer  of  State  shall  deliver 
such  bonds  to  the  parties  entitled  thereto,  who  shall  have  the 
same  registered  as  hereinafter  provided :  Provided,  That  such 
bonds  shall  not  bear  interest  or  be  negotiable  until  after  the  de- 
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livery  and  registration  thereof:  And  provided  further.  That  in 
ease  of  a  failure  to  comply  with  the  conditions  in  the  terms  of 
such  subscription,  then  such  bonds  shall  be  by  the  treasurer  of 
State  cancelled  and  redelivered  to  the  county,  city,  or  town- 
ship issuing  the  bonds :  And  provided  further,  That  this  section 
shall  not  apply  where  the  people  may  have  named  some  party . 
as  trustee  in  their  vote  on  the  proposition,  and  the  contractor 
may  thereafter  agree  to  the  same." 

The  twelfth  section  makes  it  the  duty  of  the  municipality 
issuing  the  bonds  to  register  the  same  in  a  book  kept  for  that 
purpose,  showing  the  date,  amount,  maturity,  and  rate  of  in- 
terest, and  if  to  aid  in  the  construction  of  a  railroad  or  other 
work  of  internal  improvement,  of  what  railroad  or  other  work 
of  internal  improvement,  and  whether  the  same  be  a  donation 
or  for  stock  therein ;  and  at  the  san^e  time  transmit  to  the 
auditor  of  State  a  certified  statement,  attested  by  the  clerk, 
under  the  corporate  seal  of  the  municipalitj-,  of  the  number, 
amount,  character  of  the  bonds,  to  whom,  and  for  what  pur- 
pose issued. 

The  thirteenth  section*  declares  it  to  be  the  duty  of  the  clerk 
of  each  county,  city,  or  township  in  the  State,  within  sixty 
daj's  after  the  act  took  effect,  and  thereafter  on  the  first  day  of 
January  and  July  of  each  year,  and  at  such  other  times  as  the 
auditor  may  request,  to  transmit  to  that  officer  a  certified,  full, 
and  complete  statement  of  the  bonded  indebtedness  of  every 
description  of  said  municipality,  particularly  setting  forth  the 
nature  of  such  bonds  and  for  what  they  were  issued.  From 
such  statement  the  auditor  is  required  to  make  a  faithful  record 
of  the  bonded  indebtedness  of  the  several  counties,  cities,  and 
townships  of  the  State,  noting  therein  all  bonds  subsequently 
issued,  paid,  or  cancelled,  as  the  same  may  be  reported  to  him. 

The  fourteenth  section  has  an  important  bearing  upon  the 
ease,  and  is  in  these  words  : 

"  Within  thirty  days  after  the  delivery  of  such  bonds,  the 
holder  thereof  shall  present  the  same  to  the  auditor  of  State 
for  registration,  and  the  auditor  shall,  upon  being  satisfied 
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that  such  bonds  have  been  issued  according  to  the  provisions 
of  this  act,  and  that  the  signatures  thereto  of  the  officers  sign- 
ing the  same  are  genuine,  register  the  same  in  his  office,  in  a 
book  to  be  kept  for  that  purpose,  in  the  same  manner  that 
such  bonds  are  registered  by  the  officers  issuing  the  same,  and 
shall,  under  his  seal  of  office,  certify  upon  such  bonds  the  fact 
that  they  have  been  regularly  and  legally  issued,  that  the  sig- 
natures thereto  are  genuine,  and  that  such  bonds  have  been 
registered  in  his  office  according  to  law,  for  which  registra- 
tion and  certificate  the  auditor  shall  bo  entitled  to  a  fee  of  one 
dollar  for  each  bond  so  registered,  to  be  paid  by  the  bolder 
thereof" 

The  remaining  sections,  among  some  things  of  an  unim- 
portant character,  provide  that  the  auditor  shall  annually  as- 
certain the  amount  accrued  and  to  accrue  before  the  tax  of  the 
succeeding  year  shall  be  levied  and  collected  (for  the  final 
redemption  of  the  same)  upon  all  bonds  registered  in  his  office, 
and  certify  the  amount  thereof  to  the  clerk  of  the  county  in 
which  the  bonds  are  issued;  that  the  clerk  of  the  county  shall 
thereupon  proceed  to  ascertain  the  amount  of  tax  necessary 
to  pay  the  interest  and  create  a  sinking  fund  in  compliance 
with  the  auditor's  certificate ;  that  the  county  treasurer  shall, 
at  the  time  of  bis  annual  settlements  with  the  State  treasurer, 
pay  over  to  the  latter  moneys  collected  under  the  act,  take 
duplicate  receipts  therefor,  one  copy  of  which  shall  be  filed 
with  the  auditor  of  State  ;  that  the  State  treasurer  oat  of  the 
moneys  so  received  shall  pay  off  the  interest  accrued  upon 
such  registered  bonds,  taking  op  the  interest  coupons,  which 
shall  be  canceled  and  filed  with  the  auditor  of  State  ;  that  the 
moneys  thus  collected  and  remaining  in  the  bands  of  the 
State  treasurer,  after  the  payment  of  the  interest  accrued,  ex- 
cept that  accruing  for  the  current  year,  shall  be  retained  as  a 
sinking  fund  for  the  final  redemption  of  the  bonds  ;  that  when 
any  registered  bonds  mature,  the  same  shall  be  paid  by  the 
State  treasurer  out  of  any  money  in  his  hands  for  that  pur- 
pose, and,  when  paid,  canceled  and  filed  with  the  auditor,  who 
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shall  enter  satisfaction  in  the  record  of  registration ;  that  the 
treasurer  and  auditor  of  State  shall  annually  publish  a  de- 
tailed statement  of  the  business  transacted  by  them  under  the 
act  durini;  the  preceding  year ;  and  that  the  State  shall  be 
deemed  the  custodian  only  of  the  taxes  so  collected  and  cred- 
ited to  such  municipality,  in  no  manner  liable  on  account  of 
such  bond,  hut  the  tax  and  funds  so  collected  to  be  deemed 
pledged  and  appropriated  to  the  payment  of  the  interest  and 
principal  of  the  registered  bonds  until  fully  satisfied,  the  State 
treasurer  to  be  liable  on  his  official  bond  for  the  faithful  dis- 
bursement of  all  moneys  so  collected  or  received  by  him. 

This  summary  of  the  provisions  of  the  act  is  sufficient  to 
show  the  relations  which  the  officers  of  the  State,  particularly 
the  State  auditor,  held  to  such  municipalities  as  undertook  to 
aid  in  the  construction  of  railroads  by  donation  or  b}'  sub- 
scription of  stock. 

James  Grant,  for  plaintifi"  in  error. 

Edward  Stellings,  Thonias  B.  Fenlon,  and  A.  M.  F.  Randolph, 
for  defendant  in  error. 

Harlan,  J. — We  have  carefully  considered  the  reasons  upon 
which  the  judge  of  the  Circuit  Court  based  the  conclusion 
that  the  county  was  not  liable  upon  the  bonds  even  in  the 
hands  of  a  bona-Jide  purchaser  for  value.  Its  opinion  seems  to 
proceed  upon  these  grounds :  That  the  act  of  1872  imposed 
as  a  condition  precedent,  as  well  to  the  bonds  bearing  interest 
as  to  their  negotiability,  that  they  should  pass  through  the 
hands  of  the  State  treasurer,  he  alone  being  invested  with  au- 
thority to  determine  when  they  should  be  delivered  to  the 
parties  entitled  thereto  for  the  purposes  of  registration ;  that 
the  requirement  of  such  condition  was  manifest  from  the  stat- 
ute, of  the  terms  of  which  all  were  bound  to  take  notice ;  that 
although  the  bond  on  its  face  disclosed  no  conditions  what- 
ever for  their  delivery,  the  purchaser  should  have  ascertained 
whether,  prior  to  i-egistration,  they  had,  in  the  first  instance,. 
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been  deposited  with  the  State  treasurer  in  escrow,  audthat  he 
could  not  take  the  certiiicate  of  the  auditor  as  conclusive  evi- 
dence that  the  statute  had  been  pursued  ;  that  as  the  bonds 
were  not  placed  in  the  hands  of  the  treasurer,  they  never  had 
the  quality  of  negotiability,  and  could  not,  therefore,  have 
been  rightfully  registered,  nor  their  regularity  and  legality 
certified  by  the  auditor  under  his  seal  of  office ;  and  since  the 
conditions  affixed  by  the  popular  vote  had  never  been  per- 
formed by  the  construction  of  the  proposed  road,  the  bonds 
did  not  constitute  valid  obligations  of  the  county. 

We  are  unable  to  concur  in  some  of  the  views  expressed  by 
the  learned  judge,  and  not  at  all  in  the  conclusion  that  the 
bonds  were  not  enforcible  against  the  county.  The  funda- 
mental proposition  upon  which  that  conclusion  seems  to  rest, 
is  that  a  bond  executed  under  the  act  of  1872  could  not,  con- 
sistently with  the  purpose  and  language  of  the  statute,  be 
registered  and  issued,  even  when  the  subscription  was  payable 
immediatelj-  and  without  conditions,  unless, in  the  first  instance, 
it  be  delivered  to  the  treasurer  of  State,  and  is  by  him  deliver- 
,ed  to  the  parties  entitled  thereto.  This  interpretation  of  the 
statute  is  not,  we  think,  justified  by  any  fair  construction  of  its 
provisions.  Under  some  circumstances,  distinctly  disclosed 
upon  the  face  of  the  act,  it  is  not  at  all  necessary  that  the  bonds 
be  delivered  to  the  treasurer  in  order  that  they  may  be  regis- 
tered and  become  the  valid  obligations  of  the  municipality  in 
whose  name  they  are  issued.  The  last  proviso  of  the  eleventh 
section  expressly  declared  that  that  section — the  onlj'  one  whiclj 
refers  to  the  custody  of  the  bonds  by  the  State  treasurer — 
"shall  not  apply -when  the"  people  have  named  some  party  as 
trustee  in  their  vote  upon  the  proposition,  and  the  contractor 
[that  is,  as  we  suppose,  the  railroad  company  proposing  to  do 
the  work  of  construction]  may  thereafter  agree  to  the  same." 
If  the  people  on  one  side  and  the  railroad  company  on  the 
other  agree  upon  a  trustee  to  hold  the  bonds  until  certain  con- 
tingencies happen,  or  until  certain  terms  or  conditions  are  per- 
formed, in  such  case  the  statute  explicitly  declares  the  eleventh 
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section  shall  not  apply.  Again,  suppose  the  people  had  voted 
— as,  it  would  seem,  that  under  sections  one,  two,  and  three 
they  might  have  done — for  a  donation,  or  in  favor  of  a  sub- 
scription of  stock,  to  be  paid  in  bonds,  deliverable  at  once, 
without  any  conditions  or  terms  whatever:  could  it  be  claimed 
that  bonds  of  that  kind  must,  of  necessity,  have  been  delivered 
to  the  treasurer  of  State  ?  If  so,  for  what  purpose  could  he 
have  received  them  ?  What  ends  could  have  been  subserved 
by  his  custody  of  them,  when  to  their  delivery  no  conditions 
were  attached  ?  When  should  he,  in  such  case,  have  delivered 
them  to  the  parties  entitled  thereto  ?  If,  in  the  case  supposed, 
the  railroad  company,  under  the  agreement  with  the  county, 
and  under  the  vote  of  the  people,  became  entitled,  at  once,  to 
the  bonds  for  the  purpose  of  having  them  registered,  and  the 
required  certificate  of  the  auditor  indorsed  thereon,  it  cannot 
be  that  the  Legislature  intended  the  parties  to  perform  the  idle 
ceremony  of  passing  them  through  the  hands  of  the  treasurer, 
to  be  by  him  immediately  surrendered  to  the  proper  parties. 
That  ofiicer,  in  the  case  put,  has  uo  duty  to  perform,  such  as 
the  act  imposes  when  conditions  are  attached  to  a  subscription. 
For  these  reasons  we  are  of  the  opinion  that  the  eleventh  sec- 
tion, in  so  far  as  it  requires  a  delivery  of  bonds  to  the  State 
treasurer,  has  no  application  except  in  cases  where,  to  the  sub- 
scription, whether  of  donation  or  of  stock,  are  annexed  condi- 
tions to  be  complied  with  before  that  officer  may  rightfully 
surrender  the  bonds  intrusted  to  him.  The  object  of  that  sec- 
tion is  to  prescribe  a  mode  in  which  the  people  of  a  county 
may,  if  they  pursue  the  statute,  be  protected,  in  some  degree, 
against  a  premature  delivery  of  county  bonds  by  local  officers 
in  advance  of  the  performance  of  conditions  imppsed  by  pop- 
ular vote. 

If  we  are  correct  in  this  interpretation  of  the  statute,  it  fol- 
lows that  the  purchaser  of  these  bonds  was  not  informed  by 
the  statute  that  they  belonged  to  that  class  which  were  imper- 
atively required  to  be  deposited,  in  the  lirst  instance,  with  the 
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State  treasurer,  and  by  him  -held  until  the  conditions  upon 
which  they  were  to  be  delivered  were  fully  performed. 

But  it  remains  for  us  to  consider  the  important  practical 
question  as  to  the  rights  of  the  parties,  in  view  of  the  admitted 
fact  in  this  case  that  the  proposition  approved  by  popular  vote 
did,  in  terras,  provide  for  the  ultimate  delivery  of  the  bonds 
only  upon  certain  conditions — bonds,  therefore,  which  ought 
to  have  been,  but  were  not,  delivered  by  the  county  officers  to 
the  State  treasurer,  to  be  held  until  the  prescribed  conditions 
were  performed.  The  determination  of  this  question,  so  far 
as  it  involves  the  good  faith  and  diligence  of  the  parties,  is 
somewhat  complicated  by  the  absence  of  any  finding  as  to 
whether  the  subscription  was,  in  fact,  made  on  the  books  of 
the  company,  "  specifically  setting  forth  the  conditions  "  upon 
which  it  was  made;  (sec.  9  ;)  or  whether  the  original  or  a  copy 
of  the  subscription  was,  in  fact,  delivered  or  even  transmitted 
to  the  treasurer  of  State;  (sec.  11;)  or  whether  the  officers  of 
the  county  themselves  made  a  record  of  the  bonds  in  a  book 
kept  for  that  purpose ;  (sec.  12 ;)  or  whether  they  transmitted  to 
the  State  auditor  a  certified  statement,  attested  by  the  county 
clerk,  "of  the  number,  amount,  and  character  of  the  bonds  so 
issued,  to  whom  issued,  and  for  what  purpose."  (Sec.  12.)  We 
cannot,  therefore,  certainly  know  what  facts  would  have  been 
ascertained  by  the  purchaser  had  he  resorted  to  all  those 
sources  of  information — an  investigation  upon  which,  for 
I'easons  hereafter  to  be  stated,  he  was  not  required  to  enter. 
We  have  in  the  special  finding  only  the  fact  that  the  county, 
under  the  order  of  the  board  of  commissioners,  executed  bonds 
payable  to  the  railroad  company  or  bearer,  and  purporting  to 
have  been  issued  under  and  in  pursuance  of  the  act  of  1872 ; 
and  that  the  bonds  were  left  by  the  county  officers  with  Hutch- 
inson for  delivery  to  the  State  treasurer,  when  the  statute  re- 
quired the  county  authorities  themselves  to  deliver  the  bonds 
to  that  officer. 

Now,  it  is  to  be  observed  that  the  bonds  do  not  upon  their 
face  indicate  that  they  were  deliverable  upon  the  performance 
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of  certain  conditions.  They  are  made  payable,  uncondi- 
tionally, to  bearer,  at  a  designated  place  and  at  a  specified 
time.  By  the  act  of  the  county  officers  intrusting  the  bonds 
to  one  upon  whom  no  official  responsibility  rested,  that  in- 
dividual was  enabled  to  represent  himself  to  the,  auditor  as 
presumptively  the  owner,  because  the  bearer,  of  the  bonds. 
But  these  facts,  it  is  insisted,  are  of  no  consequence  in  view 
of  the  statutory  provision  declaring,  in  eft'ect,  that  bonds  of 
the  kind  here  in  suit  "  shall  not  bear  interest  or  be  negotia- 
ble "  until  after  their  delivery  by  the  State  treasurer  to  the 
parties  entitled  thereto.  Whatever  force  might  be  conceded 
to  this  argument,  looking  alone  to  the  requirements  of  the 
11th  section  of  the  act,  we  are  of  opinion  that  more  conse- 
quence is  to  be  attached  to  the  action  of  the  auditor  of  State, 
under  the  14th  section,  than  seems  to  have  been  done  by  the 
court  below.  The  presumption  is  that  the  Legislature,  while 
aiming  to  guard  local  communities  against  the  fraudulent  con- 
duct of  their  officers,  intended  also  to  aflbrd,  in  some  degree, 
protection  to  those  becoming,  iu  good  faith,  purchasers  of 
municipal  securities  which  those  officers  were  authorized  tp 
execute,  and  which  they  might  put  into  circulation  or  negli- 
gently permit  to  get  into  circulation.  Hence,  as  we  think,  the 
requirement  as  to  the  registration  of  bonds  issued  under  the 
act,  and  the  duty  of  the  State  auditor,  upon  registration,  to 
attest  their  regularity  and  legality  by  a  certificate  under  his 
seal  of  office. 

The  State  treasurer  may  improperly  surrender  bonds  de- 
posited with  him  for  delivery  only  upon  the  performance  of 
specified  conditions.  But  such  delivery  would  not  constitute 
them'  binding  obligations  upon  the  municipality  in  whose 
name  they  are  executed.  The  holder  is  under  a  necessity  by 
the  statute  to  do  something  more.  He  is  required  to  present 
them  for  registration  to  another  officer,  the  auditor  of  the 
State,  in  whose  office  was  (if  the  county  authorities  obeyed  the 
statute)  kept  a  record  of  the  number,  amount,  and  character 
of  the  bonds,  to  -yvrhom  issued,  and  for  what  purpose.  And 
14  v4 
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that  officer  is  not  under  a  duty  to  admit  the  bonds  to  registra- 
tion simply  because  asked  to  do  so,  and  without  making  in- 
quiry as  to  their  regularity  and  legality.  Unless  satisfied  that 
they  are  issued  in  accordance  with  the  provisions  of  the  act,  he 
is  bound  to  den'y  the  application  for  registration.  But  if  sat- 
isfied that  the  provisions  of  the  statute  have  been  pursued,  he 
is  required  to  register  bonds  and  certify  upon  each  one,  under 
his  seal  of  office,  that  it  has  been  regularly  and  legally  issued. 
To  him,  therefore,  is  committed,  by  the  State,  the  important 
function  of  finally  determining  whether  the  law  has  been,  in 
all  respects,  obeyed,  and, 'consequently,  whether  the  bonds 
have  been  regularly  and  legally  issued.  His  determination 
necessarily  involves  an  investigation  as  to  every  fact  essen- 
tial to  their  validity.  Purchasers  in  good  faith,  although  re- 
quired to  know  what  the  statute  contained,  are  not  bound,  un- 
der such  circumstances  as  are  here  disclosed,  to  go  behind  the 
auditor's  certificate,  and  find  out  whether  that  officer  has  as- 
certained all  the  facts,  or  whether  he  has  correctly  and  hon- 
estly passed  upon  the  questions  arising  upon  an  application  for 
registration.  The  investigation  which  the  statute  authorized 
the  auditor  to  make  involved  the  inquiry  whether  the  bonds 
were  of  the  class  which  should  have  passed  through  the  hands 
of  the  treasurer,  and  also  whether  the  conditions  upon  which 
they  were  deliverable  had  been  performed.  Purchasers  have 
the  right  to  assume — having  no  notice  to  the  contrary — that 
he  has,  in  these  respects,  discharged  his  duty.  The  registra- 
tion acts,  in  some  of  the  States,  while  imposing  like  duties 
upon  State  auditors,  and  requiring  them  (when  the  facts  justi- 
fied them  in  so  doing)  to  certify  upon  municipal  bonds  that 
they  have  been  issued  in  compliance  with  law,  expressly  de- 
clare such  certificates  to  be  prima-facie  evidence  only  of  the 
facts  stated,  and  shall  not  prevent  proof  to  the  contrary  in  any 
suit  involving  the  validity  of  the  bonds,  or  the  power  and 
authority  of  the  municipality  in  whose  name  they  are  executed 
to  issue  them.  (101  U.  S.,  694.)  But  the  statute  in  question 
contains  no  such  provision.    The  Legislature  of  Kansas  con 
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fers  upon  the  auditor  of  State  full  authority  to  ascertain  and 
determine  whether  bonds  presented  for  registration  have  been 
issued  in  accordance  with  the  statute,  and  if  satisfied  such 
is  the  fact,  it  is  made  his  duty  to  certify  upon  the  bonds 
that  they  have  been  regularly  and  legally  issued.  Had  it  ap- 
peared upon  the  face  of  these  bonds  that  they  were  deliver- 
able upon  certain  terms,  and  therefore  belonged  to  the  class 
which  should  pass  through  the  hands  of  the  State  treasurer, 
and  if  the  purchaser,  in  such  a  case,  be  held  to  have  taken  the 
bonds  subject  to  the  statutory  requirement  that  they  were  not 
negotiable  unless  they  had  been,  in  the  first  instance,  actually 
delivered  by  or  in  behalf'  of  the  county  oflacers  to  the  State 
treasurer,  and  by  the  latter  surrendered  to  the  proper  parties, 
it  is  clear  no  such  condition  can  be  attached  to  the  purchase 
by  appellant.  For  the  bonds  here  in  suit  do  not  disclose  the 
conditional  nature  of  the  subscription,  nor  that  they  belonged 
to  the  class  which,  as  a  condition  precedent  to  their  negotia- 
bility, must  have  been  delivered  to  the  State  treasurer.  That 
these  facts  were  not  disclosed  upon  the  face  of  the  bonds  is 
the  fault  of  the  county,  and  it  is  estopped,  as  against  a  bona- 
fide  purchaser,  to  deny  that  they  were  of  the  class  which  might 
have  been  delivered  at  once,  and  without  going  through  the 
hands  of  the  State  treasurer,  to  the  auditor  of  State,  and 
been  by  him  registered  and  certified  as  regular  and  legally 
issued.  In  such  a  case,  at  least,  the  action  and  certificate  of 
the  auditor  of  State  must  be  deemed  conclusive  evidence,  as 
between  the  county  and  a  bona-fide  purchaser,  that  the  bonds 
were  regularly  aud  legally  issued,  and  therefore  negotiable,  i  n 
the  fullest  sense  of  that  word.  If  such  be  not  the  construction 
of  the  registration  act,  it  is  difficult  to  perceive  of  what  prac- 
tical value  is  such  certificate,  or  what  the  Legislature  intended 
by  the  requirement  that  the  auditor  should,  after  examination 
into  the  facts,  attest  the  regularity  and  legality  of  the  bonds. 
If  the  determination  of  that  oflicer,  in  'this  case,  operates 
hardly  upon  the  people  of  the  county,  the  result  must  be  at- 
tributed to  the  legislation  in  question  as  well  as  to  the  negli- 
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gence  of  the  State  and  county  officers.  What  we  have  said 
is  in  harmony  with  the  settled  doctrines  of  this  court  upon  the 
subject  of  negotiable  securities  issued  by  municipal  corpora- 
tions, as  announced  in  numerous  cases  with  which  the  profes- 
sion is  familiar,  and  which  need  not  be  here  cited. 

There  are  other  questions  in  the  case ;  but  they  are  of 
minor  importance,  aiid  it  seems  to  be  unnecessary  to  consider 
them. 

Judgment  reversed  and  cause  remanded  with  directions  to 
enter  a  judgment  in  favor  of  the  plaintiff  below. 

Reversed. 


The  United  States  v.  William  G.  Temple. 

Marcli  13, 1882. 
Officers  of  the  navy,  while  traveling  uiider  orders,  engaged  in  public  busi- 
ness, are,  under  the  act  of  June  30,  1876,  entitled  to  mileage  for  the 
distance  traveled  both  by  land  and  sea,  and  the  alleged  practice  of 
tlie  accounting  officer  of  the  Treasury  to  allow  only  actual  expenses 
foi-  ti-avel  by  sea  and  mileage  only  for  travel  by  land,  is  wholly  with- 
out warrant. 

Appeal  from  the  Court  of  Claims. 

This  was  an  action  brought  in  the  Court  of  Claims  by  the 
defendant  in  error,  a  commodore  in  the  United  States  navy, 
to  recover  mileage  for  travel  under  orders. 

The  controversy  arises  upon  the  construction  of  an  act  of 
Congress.  The  history  of  the  legislation  of  Congress  on  the 
subject  of  mileage  to  officers  of  the  navy  is  as  follows:  On 
March  3,  1835,  an  act  was  passed  which,  after  giving  certain 
pay,  &c.,  to  officers  of  the  navy,  declared  that  they  should  be 
entitled  to  no  other  compensation,  but  with  an  exception  thus 
stated:  "Except  for  traveling  expenses  while^ under  orders, 
for  Which  ten  cents  per  mile  shall  be  allowed."  (4  Stats.,  757, 
sec.  2.) 

Afterwards  this  provision  of  the  law  of  1835  was  abrogated 
by  a  clause  in  the  act  of  June  16,  1874,  (18  Stats.,  72,)  which 
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was  as  follows:  "That  only  actual  traveling  expenses  shall  be 
allowed  to  any  person  hol'duig  employment  or  appointment 
under  the  United  States,  and  all  allowances  for  mileage  and 
transportation  in  excess  of  the  amount  actually  paid  are  here- 
by declared  illegal." 

On  June  30,  1876,  however,  mileage  was  restored  to  officers 
of  the  navy  by  the  act  of  that  date,  (19  Stats.,  65,)  which  de- 
clared :  "And  so  much  of  the  act  of  June  16,  1874,  [&c.,]  as 
provides  that  only  actual  traveling  expenses  shall  be  allowed 
to  any  person  holding  employment  or  appointment  under  the 
United  States,  while  engaged  in  public  business,  as  is  appli- 
cable to  officers  of  the  navy  so  engaged,  is  hereby  repealed ; 
and  the  sum  of  eight  cents  per  mile  shall  be  allowed  such  offi- 
cers so  engaged  in  lieu  of  their  actual  expenses." 

This  act  was  in  force  when  the  travel  for  which  defendant 
in  error  claims  mileage  was  performed. 

It  appeared  by  the  iindings  of  the  Court  of  Claims  that  the 
defendant  in  error  traveled  under  orders,  and  while  engaged 
.  in  public  business,  from  Washington  citj',  via  New  York  city 
and  Rio  de  Janeiro,  to  Montevideo,  in  South  America,  and 
thence  back  to  Washington  city,  via  Rio  de  Janeiro,  Liver- 
pool, and  New  York.  The  voyages  were  performed  in  vessels 
not  the  property  of  the  United  States.  The  whole  distance 
traveled  was  16,660  miles.  The  defendant  in  error  applied 
to  the  accounting  officer  of  the  Treasury  for  payment  of  mile- 
age at  the  rate  of  eight  cents  per  mile  for  the  whole  distance 
traveled  by  him.  His  demand  was  refused.  But  be  was  al- 
lowed eight  cents  per  mile  for  the  distance  between  the  city 
of  Washington  and  New  York,  going  and  returning.  For 
all  travel  by  sea  the  accounting  officer  would  allow  him  only 
his  actual  expenses. 

Upon  suit  brought  the  Court  of  Claims  allowed  the  defend- 
ant in  error  mileage  at  the  rate  of  eight  cents  per  mile  for 
the  entire  distance  traveled  by  him,  and  rendered  judgment 
therefor,  after  deducting  the  money  actually  paid  him.  The 
United  States  have  appealed  from  this  judgment. 
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S.  F.  Phillips,  Solicitor-  General,  for  appellants. 
James  Lowndes  and  Enoch  Totien,  for  appellee. 

Woods,  J. — The  statute  and  the  finding  of  the  Court  of 
Claims  leave  little  room  for  controversy.  The  law  as  it  stood 
when  the  travel  was  performed  was  explicit,  and  is  not  open 
to  construction.  We  find  in  it  no  warrant  for  the  distinction 
made  bj'  the  accounting  ofiftcer  of  the  Treasury  between  travel 
by  sea  and  travel  on  land  within  the  United  States  performed 
by  an  officer  of  the  navy  while  engaged  on  public  business. 
To  hold  that  for  one  class  of  travel  he  should  have  eight  cents 
per  mile  and  for  the  other  his  actual  expenses,  is  to  make  the 
law  and  not  to  construe  it.  When  this  travel  was  performed 
there  was  not  a  line  ou  the  statute-book  of  the  United  States 
which  made  any  provision  whatever,  under  any  circumstances, 
for  allowing  officers  of  the  navy,  when  engaged  on  the  public 
business,  their  actual  expenses  of  travel.  The  only  law  ever 
enacted  which  made  such  provision  had  been  expressly  re- 
pealed by  the  act  on  which  the  defendant  in  error  based  his 
claim  for  mileage.  This  act  declared  him  entitled,  without 
condition  or  limitation,  to  mileage  at  the  rate  of  eight  cents 
per  mile,  and  is  the  only  law  upon  the  subject. 

Our  duty  is  to  read  the  statute  according  to  the  natural  and 
obvious  import  of  the  language,  without  resorting  to  subtle 
and  forced  construction  for  the  purpose  of  either  limiting  or 
extending  its  operation.  (Waller  v.  Harris,  20  Wend.,  561 ; 
Potts  V.  Arthur,  decided  at  the  present  term.)  When  the  lan- 
guage is  plain  we  have  no  right  to  insert  words  and  phrases, 
so  as  to  incorporate  in  the  statute  a  new  and  distinct  provision. 

The  attempt  to  justify  the  decision  of  the  accounting  officer 
of  the  Treasury  is  based  on  an  alleged  practice  in  conformity 
therewith,  which,  it  is  said,  grew  up  in  the  Navy  Department 
under  the  act  of  1835.  There  is  no  warrant  for  any  such  prac- 
tice, if  such  thei'e  was,  in  the  language  of  the  act  of  1835  any 
more  than  in  the  act  of  1876.  But  even  if  such  a  practice 
could  have  any  influence  in  settling  the  meaning  of  an  act 
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passed  forty-one  years  afterwards,  under  changed  circum- 
stances and  conditions,  it  is  sufficient  to  say  that  we  find  no 
reference  to  such  practice  in  either  the  findings  or  opinion  of 
the  Court  of  Claims,  and  we  cannot  assume  that  it  ever  existed. 

The  law  on  which  the  defendant  in  error  bases  his  case  is 
plain  and  unambiguous.  We  must  give  it  its  natural  and 
obvious  meaning,  and  thus  interpreted  it  leaves  the  plaintifla 
in  error  no  ground  to  stand  on. 

The  judgment  of  the  Court  of  Claims  must  be  affirmed. 

Affirm^P', 


The  Goulds  Manufacturing  Company  v.  John  P.  CowmG, 
George  Cowing,  and  Phil.  Cowing. 

March  13,  1882. 

Ill  a  patent  case  where  an  infringement  was  proved,  it  appearing  tliat  tiiere 
was  only  a  limited  market  for  the  invention  infringed,  (which  was  a 
pump  for  drawing  gas  from  oil  wells  and  conducting  it  to  the  furnace 
of  the  engine,)  and  that  every  article  sold  by  the  parties  infringing 
drove  out  and  took  the  place  of  one  which  otherwise  would  have  been 
sold  by  the  patentees,  the  true  rule  of  damages  is  the  difference  be- 
tween the  price  at  which  the  article  infringing  the  patent  was  sold 
and  the  actual  cost  of  making  it,  multiplied  by  the  number  sold. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York. 

William  F.  Cogswell,  for  appellant. 

Elisha  Foote,  for  appellees. 

Waite,  C.  J. — ^The  only  questions  raised  on  this  appeal  re- 
late to  the  amount  the  appellant  is  entitled  to  recover  for  the 
infringement  of  a  patent  for  an  improvement  in  pumps  "  spe- 
cially designed  for  drawing  off  the  gas  from  oil  wells  and  con- 
ducting the  same  to  the  furnace  of  the  engine."  The  validity 
of  the  patent  and  the  infringement  are  not  disputed  here. 
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After  the  patent  aud  infringement  were  established  below, 
the  case  was  sent  to  a  master  to  ascertain  the  damages. 

The  master  reported  that  two  hundred  and  ninety-eight 
pumps  had  been  manufactured  and  sold  by  the  defendants,  the 
appellees,  out  of  which  a  net  profit  of  $47.71  on  each  pump 
had  been  realized,  that  being  the  difference  between  the  cost 
of  the  material  and  labor  used  in  making  a  pump  and  the 
price  at  which  it  was  sold.  Upon  this  report  the  court  ruled 
that  as  the  patent  was  only  for  an  improvement  on  an  old 
pump,  the  profits  for  which  the  defendants  were  accountable 
must  be  confined  to  such  as  were  realized  from  the  manufac- 
ture of  the  patented  improvement,  and  not  from  the  whole 
pump  as  improved.  For  this  reason  a  new  refei'ence  was  or- 
dered to  state  the  account  on  the  proper  basis. 

The  second  report  was  in  its  results  substantially  the  same 
as  the  first.  The  number  of  pumps  made  and  sold  was  the 
same,  and  the  profit  on  each  pump  estimated  to  be  |46.46. 
The  mode  of  calculating  the  profits  was  also  the  same  ;  that  is 
to  say,  on  the  second  reference,  as  on  the  first,  the  defendants 
were  charged  with  the  price  at  which  they  sold  the  pump  as  a 
whole,  and  credited  only  with  the  cost  of  labor  and  material 
used  in  the  manufacture.  The  master,  on  the  second  refer- 
ence, however,  reported  further,  as  follows: 

"I  find  as  further  facts  from  the  evidence  that  the  plaintiffs' 
pump,  with  their  patented  improvement,  which  they  had  in- 
troduced into  the  market,  virtually  controlled  the  market,  and 
had  superseded  all  the  other  pumps  then  in  use  for  pumping 
gas,  and  the  others  were  literally  driven  out  of  the  market,  as 
they  could  not  be  sold  at  the  places  where  the  plaiutift's'  pump 
had  been  introduced.  The  defendants  went  into  the  very 
market  where  the  plaintitts'  pumps  had  been  introduced,  and 
where  .they  had  sold  aud  where  plaintitts  were  theu  supplying 
most  of  their  pumps,  and  the  defendants  in  fact  went  and  em- 
ployed Wenson,  the  former  agent  of  the  plaintiffs,  to  sell  the 
pumps  for  them,  aud  he,  from  being  the  plaintitts'  agent  iu  the 
locality,  made  very  ready  sale  of  the  same  pumps  for  the  de- 


1881.]  Manufacturing  Co.  v.  Cowing.  217 

Opinion  of  the  court. 

fendants,  and  had  not  the  defendants  interfered  in  urging  the 
pumps  which  they  manufactured  upon  this  local  market  the 
plaintiffs  would  certainly  have  had  the  whole  market  to  them- 
selves, and  would  beyond  doubt  have  secured  orders  and  sup- 
plied the  demand  of  the  market  for  the  same  number  of  pumps 
more  than  tliey  did  sell,  as  the  defendant  furnished,  to  wit,  two 
hundred  and  ninety^eight  pumps.  The  plaintiffs  were,  by  their 
agents  in  the  field,  furnishing  pumps  in  those  oil  regions,  and 
would  have  supplied  the  market  demand  had  not  the  defend- 
ants intervened  and  supplied  to  the  market  these  two  hundred 
and  ninety-eight  pumps." 

This  finding  as  to  the  facts  is  in  its  general  eftect  supported 
by  the  evidence.  Notwithstanding  this,  however,  the  court, 
still  adhering  to  its  holding  as  to  the  rule  of  estimating  profits, 
set  aside  the  report;  and  inasmuch  as  the  appellant  had  on  the 
second  reference  failed  to  show  what  had  been  realized  upon 
the  principles  of  accounting  prescribed,  a  final  decree  was  en- 
tered in  its  favor  for  nominal  damages  only  and  costs.  From 
that  decree  this  appeal  was  taken  by  the  complainant  below. 

The  rule  applicable  to  this  class  of  cases  was  well  stated  by 
Mr.  Justice  Strong,  speaking  for  the  whole  court,  in  Mowry 
V.  Whitney,  14  Wall,  620.  The  subject-matter  of  that  suit 
was  a  patent  for  an  improvement  in  the  process  of  manu- 
facturing car-wheels,  and  in  respect  to  the  profits  resulting  to 
an  infringer  from  the  use  of  the  patented  process,  it  was  said, 
page  651:  "The  question  to  be  determined  *  *  *  is,  what 
advantage  did  the  defendant  derive  from  using  the  complain- 
ant's invention  over  what  he  had  in  using  other  processes 
then  open  to  the  public,  and  adequate  to  enable  him  to  obtain 
an  equally  beneficial  result  ?  The  fruits  of  that  advantage  are 
his  profits."  It  does  not  necessarily  follow  from  this  that 
where  the  patent  is  for  one  of  the  constituent  parts  and  not 
for  the  whole  of  a  machine,  the  profits  are  to  be  confined  to 
what  can  be  made  by  the  manufacture  and, sale  of  the  patented 
part  separately.  If,  without  the  improvement,  a  machine 
adapted  to  the  same  uses  can  be  made,  which  will  be  valuable 
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in  the  market  and  salable,  then,  as  was  further  said  in  Mowry 
V.  Whitney,  page  651,  the  inquiry  is,  "  what  was  the  advantage 
in  cost,  in  skill  required,  in  convenience  of  operation  or  mar- 
ketability," gained  hj  the  use  of  the  patented  improvement. 
If  the  improvement  is  required  to  adapt  the  machine  to  a 
particular  use,  and  there  is  no  other  way  open  to  the  public 
of  supplying  the  demand  for  that  use,  then  it  is  clear  the 
infringer  has,  by  his  infringement,  secured  the  advantage 
of  a  market  he  would  not  otherwise  have  had,  and  that  the 
fruits  of  this  advantage  are  the  entire  profits  he  has  made  in 
that  market.  Such,  we  think,  is  this  case.  Pumps  for  all 
ordinary  and  many  extraordinary  uses  were  very  old,  but  in 
the  new  developments  of  business  something  was  wanted  to 
take  the  gas  from  the  casing  of  an  oil  well  and  conduct  it 
safely  to  the  furnace  of  the  engine.  "  With  that  special  pur- 
pose in  view,"  this  inventor  took  the  well-known  parts  of  an 
ordinary  double-action  pump,  changed  some  of  them  slightly 
in  form,  added  a  new  device,  and  produced  something  which 
would  do  what  was  wanted.  While  nominally  he  only  made 
an  improvement  in  pumps,  he  actually  made  an  improved 
pump.  For  ordinary  uses  the  improvement  added  nothing  to 
the  value  of  th6  old  pump,  but  for  the  new  and  special  pur- 
poses in  view  the  old  pump  was  useless  without  the  improve- 
ment. The  testimony  shows  that  there  was  no  market  for 
pumps  adapted  to  this  particular  use,  except  in  the  oil-pro- 
ducing regions  of  Pennsylvania  and  Canada.  The  demand 
was  limited  as  well  as  local.  Less  than  a  thousand  pumps 
actually  supplied  all  who  wanted  them.  But  for  that  particu- 
lar use  no  other  pump  could  at  the  time  be  sold.  If  the 
appellant  kept  the  control  of  its  monopoly  under  the  patent, 
it  alone  had  the  advantage  of  this  market.  Unless  the  appel- 
lees got  the  improved  pump,  they  could  not  become  competi- 
tors in  that  field,  and  just  to  the  extent  they  got  into  the  field 
they  drove  the  appgUant  out.  Through  their  infringement 
they  got  the  advantage  of  selling  the  pumps  that  had  upon 
them  the  patented  improvement.     Without  it  no  such  sales 
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would  have  been  effected.  The  fruits  of  the  advantage  they 
gained  by  their  infringement  were,  therefore,  necessarily  the 
profits  they  made  on  the  entire  sale. 

This  is  an  exceptional  case.  A  limited  locality  required  a 
particular  kind  of  pump,  to  be  used  only  in  that  localitj'  for  a 
special  purpose.  The  market  was  not  only  limited  to  a  par- 
ticular locality,  bat  it  was  unusually  limited  in  demand.  A 
single  manufacturer,  possessing  the  facilities  the  appellant  had, 
could  easily  and  with  reasonable  promptness  fill  every  order 
that  was  made.  There  was  no  other  pump  that  could  success- 
fully compete  with  that  controlled  by  the  patent.  Under 
these  circumstances  it  is  easy  to  see  that  what  has  been  the 
appellees'  gain  in  this  business  must  necessarily  have  been  the 
appellant's  loss,  and  consequently  the  appellant's  damages  are 
to  be  measured  by  the  appellees'  profits  derived  from  their  busi- 
ness in  that  special  and  limited  market.  This,  as  it  seems  to 
us,  is  the  logical  result  of  the  rule  which  has  been  stated.  By 
infringing  on  the  appellant's  rights  the  appellees  obtained  the 
advantage  of  the  increased  marketability  of  their  pumps. 
The  action  of  the  court  below,  therefore,  limiting  the  field  of 
inquiry  as  to  damages,  cannot  be  sustained. 

We  cannot  agree  with  the  master,  however,  in  his  estimate 
of  the  profits  made  by  the  appellees  from  what  they  have 
done.  He  finds  that  the  pumps  sold  in  the  market  for  eighty 
dollars  each,  while  the  cost  of  manufacturing  them  was  only 
$33.54.  It  is  true  there  is  some  evidence  to  show  that  pumps 
could  be  made  for  the  sum  named,  but  it  is  clear  to  our  minds 
that  many  things  were  excluded  from  the  estimate  which 
ought  to  have  been  included.  All  the  material  and  labor  of 
men  may  have  been  taken  into  account,  but  there  is  nothing 
for  the  use  of  tools,  machinery,  power,  and  other  facilities 
employed  in  the  manufacture,  and  nothing  for  wastage  and 
expenses  of  marketing.  One  of  the  appellees  is  reported  as 
testifying  that  his  firm  made  the  pumps  for  $31.87  each,  but 
this  must  be  an  error,  because  he  at  the  same  time  stated  he 
could  not  say  that  there  was  any  profit  at  all  at  the  prices  for 
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which  sales  were  made.  Clearl}'  this  could  not  be,  if  what 
only  cost  the  sum  named  was  sold  for  $80.  Annexed  to  the 
statement  of  the  testimony  of  this  witness  is  a  detailed  es- 
timate of  the  cost  of  manufacture,  which,  without  any  allow- 
ance for  general  expenses,  made  the  cost  of  a  single  pump 
$61.69.  The  appellant  furnishes  some  evidence  to  contradict 
this  estimate,  but  the  bare  fact  that  the  pump  when  finished 
brought,  as  is  claimed,  at  the  shop  eighty  dollars,  shows  that 
the  cost  must  have  been  much  more  than  the  master  has  re- 
ported. Down  to  the  time  of  this  patent  the  market  had  been 
supplied  with  some  device  to  accomplish  what  this  improve- 
ment did.  The  change  in  the  old  pump  was  not  an  expensive 
one.  The  valves  were  put  outside  of  the  side  chambers 
instead  of  inside,  and  the  joints  had  to  be  carefully  fitted.  If 
the  old  pump  only  cost  as  much  as  is  clavmed  for  the  new,  we 
cannot  believe  it  would  have  commanded  in  the  market  any 
such  price  as  the  new  sold  for.  We  must  conclude,  therefore, 
that  the  cost  of  production  has  been  much  underestimated  by 
the  master.  The  testimony  as  reported  is  very  unsatisfactory, 
and  we  are  strongly  inclined  to  think  all  has  not  been  sent 
here  which  was  presented.  The  attention  of  the  parties  was 
evidently  directed  much  more  to  the  rule  of  estimating  the 
profits  than  to  the  detail  of  the  .expense  of  manufacture  and 
sale.  Had  there  not  already  been  two  references  we  should 
be  inclined  to  order  another.  As  it  is,  we  have  made  the  best 
estimate  we  can  from  the  material  furnished  in  the  record, 
and  conclude  that  a  reasonable  allowance  for  profits  will  be 
fifteen  dollars  on  each  pump,  or  $4,470  in  all. 

The  decree  is  reversed  and  the  cause  remanded  with  in- 
structions to  sustain  the  fifth  exception  to  the  report  of  the 
master  and  enter  a  decree  against  the  appellees  for  $4,470 
and  costs. 

Revebsed. 
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D.  M.  RnssELL,  W.  H.  Stovall,  H.  P.  Eeid,  bt  al.  v.  J.  W. 
Stansell,  surviving  partner  of  Parteb  &  Stansell. 

March  13,  1882. 
In  a  ciise  where  various  land-owners  are  assessed  by  court  commissioners, 
eacli  for  small  sums,  on  their  lanils,  although  the  aggregate  of  such 
assessments  may  exceed  $5,000.  yet,  inasmuch  as  they  are  liable  each 
only  for  his  own  assessment,  the  matter  in  dispute,  as  regards  their 
right  to  appeal,  is  the  separate  amount  assessed  against  each,  and  not 
the  aggregate  of  such  amounts. 

Appeal  from  the  District  Court  of  the  United  States  for  the 
Northern  District  of  Mississippi. 
On  motion  to  dismiss. 

H.  T.  Ellett,  for  appellee. 

No  brief  filed  for  appellants. 

Waite,  G.  J.^Stansell,  the  appellee,  obtained  a  decree  in 
the  Circuit  Court  of  the  United  States  for  the  Northern  Dis- 
trict of  Mississippi  in  June,  1879,  against  the  levee  board  of 
Mississippi,  district  No.  1,  for  $71,623.67.  This  decree  being 
unsatisfied,  Stansell  instituted  summary  proceedings  in  the 
same  court,  under  the  provisions  of  the  statute  creating  the 
levee  board,  to  obtain  an  assessment  and  collection  of  the  charge 
which  was  imposed  on  the  lands  in  the  district  for  its  payment- 
On  the  7th  of  February^  1880,  the  court  entered  an  order  which 
resulted  in  an  assessment  by  commissioners  appointed  for  that 
purpose.  In  this  order  it  was  provided  that  any  person  con- 
ceiving himself  aggrieved  by  the  action  of  the  commissioners 
might,  by  petition  to  the  court,  present  his  grievance  and  obtain 
such  redress  as  he  should  fairly  be  entitled  to.  On  the  1st  of 
February,  1881,  D.  M.  Russell,  W.  H.  Stovall,  and  H.  P.  Reid 
appeared,  and  as  individuals  and  members  of  an  executive  com- 
mittee appointed  at  a  mass  meeting  of  the  several  owners  of 
the  lands  charged  with  the  payment  of  the  assessment,  asked 
an  injunction  against  the  collection  of  the  assessment  that  had 
been  made,  setting  forth  in  their  petition  why  the  proceedings. 
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Were  illegal  and  unjust.  The  amount  with  which  the  petition- 
ers, as  individuals,  were  severally  charged  was  as  follows:  Rus- 
sell $7.58,  Stovall  $205.14,  and  Read,  who  was  assessed  only 
as  an  agent  or  attorney,  $229.29.  No  single  individual  among 
all  the  parties  represented  by  the  committee  could  in  any  event 
be  made  liable  for  an  amount  exceeding  twenty-five  hundred 
dollars.  On  the  presentation  of  the  petition  the  court  granted 
a  preliminary  injunction,  but  on  final  hearing  that  injunction 
was  dissolved  and  the  petition  dismissed.  From  the  last  order 
this  appeal  was  taken,  which  the  appellee  now  moves  to  dismiss 
because  the  amount  in  dispute  between  him  and  any  one  of  the 
several  persons  charged  with  the  payment  of  the  assessment 
is  less  than  five  thousand  dollars. 

This  motion  is  granted.  While  the  appellants,  and  those 
whom  they  have  been  chosen  to  represent,  are  all  interested  in 
the  question  on  which  their  liability  to  the  appellee  depends, 
they  are  separately  charged  with  the  several  amounts  assessed 
against  them.  There  is  no  joint  responsibility  resting  on  them 
as  a  body.  The  proceeding  on  the  part  of  the  appellee  was  to 
require  each  of  the  several  land-owners  in  the  levee  district  to 
pay  his  separate  share  of  the  debt  that  had  been  established 
against  the  district.  The  recovery  was  against  each  owner  sep- 
arately. While  the  appellants  were  permitted,  for  convenience 
.and  to  save  expense,  to  unite  in  a  petition  setting  forth  the 
grievances  of  which  complaint  was  made,  their  object  was  to 
relieve  each  separate  owner  from  the  amount  for  which  he  per- 
sonally, or  his  property,  was  found  to  be  accountable.  An 
injunction,  if  granted,  would  necessarily  be  to  prevent  the  ap- 
pellee from  collecting  from  each  owner  the  amount  for  which 
he  was  separately  liable.  It  is  clear  that  under  the  ruhngs  in 
Paving  Co.  v.  Mulford,  100  U.  S.,  148;  Seaver  v.  Bigelow,  5 
Wall.,  208 ;  Rich  v.  Lambert,  12  How.,  347 ;  Stratton  v.  Jarvis, 
8  Pet.,  41,  and  Oliver  v.  Alexander,  6  Pet.,  143,  such  distinct 
and  separate  interests  cannot  be  united  for  the  purpose  of  mak- 
ing up  the  amount  necessary  to  give  us  jurisdiction  on  appeal. 
Although  the  amount  due  the  appellee  from  the  levee  district 
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exceeds  five  thousand  dollars,  his  claim  on  the  several  owners 
of  property  is  only  for  the  sum  assessed  against  them  respect- 
ively. Any  owner  can  relieve  himself  and  his  property  from 
all  further  liahility  for  the  district  by  paying  his  .part  of  the 

assessment. 

Dismissed. 


Adolphus  Brandies,  William  W.  Crawford,  Charles  H. 
Crawford,  Arthur  8.  Crawford,  Ida  E.  Crawford,  and 
EosANNA  Crawford  v.  John  Cochrane,  James  D.  Wal- 
lace, KOBERT  FORSYTHE,  AND  JoHN  FORSYTHE. 
March  13,  1882. 

The  acceptance  of  security  and  signing  of  a  citation  by  the  circuit  judge 
is  in  legal  effect  tlie  allowance  of  an  appeal,  and  no  formal  order 
of  allowance  is  necessary. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 
On  motion  to  dismiss. 

John  S.  Monk,  for  appellants. 

Edwin  F.  Bayley,  for  appellees. 

Waite,  C.  J. — This  is  a  motion  to  dismiss  because  the  appeal 
was  not  taken  within  two  years  after  the  entry  of  the  decree. 

It  appears  from  the  record  that  the  decree  was  entered  on 
the  2d  of  August,  1879,  and  on  the  same  day  the  complainants 
prayed  an  appeal,  which  was  allowed  upon  their  giving  bond 
according  to  law.  No  bond  was  ever  given  under  this  allow- 
ance, and  the  case  was  not  docketed  here  at  the  October  Term, 
1879.  On  the  1st  of  August,  1881,  the  circuit  judge  approved 
a  bond  for  an  appeal  from  the  decree  and  signed  a  citation. 
The  bond  was  on  the  same  day  filed  with  the.  clerk,  and  the 
citation  served  on  the  18th  of  August.  On  the  8th  of  October 
the  Circuit  Court  entered  an  order  allowing  the  appeal  nunc 
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'[n'O  tunc  as  of  August  L     The  case  was  regularlj  docketed  in 
this  court  on  the  13th  of  October. 

The  motion  is  denied.  The  circuit  judge,  by  taking  the  se- 
curity and  signing  the  citation,  allowed  an  appeal.  No  formal 
order  of  allowance  was  necessary.  (Sage  v.  Railroad  Com- 
pany, 96  U.  S.,  714;  Draper  v.  Davis,  102  D".  S.,  371.)  The 
appeal  was,  therefore,  taken  in  time.  The  order  of  October  8 
was  not  required  to  give  it  eifect. 

Denied. 


The  United  States  v.  Riohakd  W".  Tyler.  - 

March  13,  1882. 

1.  Avtny  officers  retired  from  actice  service  with  reduced  pay  are  still  in 

the  service,  and  are  entitled  to  the  increased  pay  which  the  law  allows 
for  every  five  years'  service  while  in  that  condition  as  well  as  when  in 
active  service. 

2.  Tlie  ten  per  centum  increase  of  pay  which  the  statute  allows  for  every 

period  of  five  years  is  to  be  computed  on  the  sum  primarily  fixed  as 
salary  per  annum,  with  the  increase  for  eacli  five  years  previously 
earned  added  to  that  sum,  when  its  increase  for  any  new  period  of 
five  years  is  to  be  computed. 

Appeal  from  the  Court  of  Claims. 

S.  F.  Phillips,  Solicitpr- General,  and  George  C.  Wing,  for  ap- 
pellants. 

R.  B.  Warden,  for  appellee. 

R.  W.  Tylevi  pro  se. 

Miller,  J. — This  is  an  appeal  from  the  Court  of  Claims,  and 
the  question  to  be  decided  is  whether  the  appellee,  who,  on  the 
15th  day  of  December,  1870,  was  retired  from  the  army  of  the 
United  States  with  the  rank  of  captain,  on  account  of  wounds 
received  in  battle,  is  entitled  to  the  benefit  of  the  statute  which 
increases  the  pay  of  officers  by  ten  per  cent,  for  every  period 
of  five  years'  service. 
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The  law  for  this  increased  compeosation  is  thus  expressed  in 
the  Eevised  Statutes : 

"'Sec.  1262.  There  shall  be  allowed  and  paid  to  each  com- 
missioned officer  below  the  rank  of  brigadier-general,  includ- 
ing chaplains,  and  others  having  assimilated  rank  or  pay,  ten 
per  centum  of  their  current  yearly  pay  for  each  term  of  live 
years'  service. 

"Sec.  1263.  The  total  amount  of  such  increase  for  length  of 
service  shall  in  no  case  exceed  forty  per  centum  of  their  cur- 
rent yearly  pay  of  the  grade  as  prescribed  by  law." 

These  sections  are  taken  from  the  act  of  July  15, 1870,  and 
constituted  the  law  on  that  subject  when  the  appellee  was  re- 
tired, and  their  proper  construction  is  the  measure  of  his  rights 
in  this  controversy.  Section  1276  of  the  Revised  Statutes  was 
section  24  of  the  same  statute,  and  is  in  the  following  lan- 
guage :  "  Officers  retired  from  active  service  shall  receive 
seventy-five  per  centum  of  the  pay  of  the  rank  upon  which 
they  are  retired." 

Section  1275  provides  that  "  officers  wholly  retired  from  the 
service  shall  be  entitled  to  receive  upon  their  retirement  one 
year's  pay  and  allowances  of  the  highest  rank  held  by  them, 
whether  by  staff  or  regimental  commission,  at  the  time  of  their 
retirement." 

There  is,  therefore,  a  manifest  difference  in  the  two  kinds  of 
retirement,  namely,  retiring  from  active  service  and  retiring 
wholly  and  altogether  from  the  service. 

In  the  latter  case  such  reward  or  compensation  as  Congress 
thought  proper  to  bestow,  namely,  one  year's  pay  and  allow- 
ance, in  addition  to  what  was  previously  allowed,  is  given  at 
once,  and  the  connection  is  ended.  In  the  former  case  the 
compensation  is  continued  at  a  reduced  rate,  and  the  connec- 
tion is  continued,  with  a  retirement  from  active  service  only. 

The'  question  is,  therefore,  whether  an  officer  thus  situated  is 
in  the  service  within  the  meaning  of  section  1262.     That  sec- 
tion allows  an  increase  of  pay  for  every  five  years'  service. 
When  the  service  ends,  there  can  be  no  increase  on  that  ac- 
15  vi 
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count.     As  long  as  the  service  continues,  the  increased  pay 
applies  whenever  it  amounts  to  five  years. 

The  law  under  which  these  officers  are  retired  does  not*  re- 
quire their  consent,  nor  does  it  require  that  the  order  for  their 
retirement  shall  be  based  upon  any  absolute  incapacity  for  fur- 
ther service.  It  may  be  based  upon  age,  which,  being  fixed  at 
a  minimum  of  sixty-two  years,  by  no  means  implies  such  in- 
capacity. It  may  be  based  upon  wounds  received  in  battle,  but 
the  person  retired  for  this  cause  may,  for  many  purposes,  be  a 
very  useful  officer. 

The  provisions  of  the  statutes  and  the  uniform  treatment  of 
these  officers  are  conformable  to  this  view,  and  necessarily  im 
ply  that,  while  not  required  to  perform  full  service,  they  are  a 
part  of  the  army,  and  may  be  assigned  to  such  duty  as  the  laws 
and  regulations  permit. 

Section  1094  of  the  Revision  designates  specifically,  by  a 
catalogue  of  twenty-eight  items,  of  what  the  army  of  the 
United  States  consists,  and  the  twenty-seventh  item  of  this 
enumeration  is  "  the  officers  of  the  army  on  the  retired  list." 

They  are,  then,  by  law  a  part  of  the  army. 

Section  1256  enacts  that  "  officers  retired  from  active  ser- 
vice shall  be  entitled  to  wear  the  uniform  of  the  rank  on  which 
they  may  be  retired.  They  shall  continue  to  be  borne  on  the 
army  register,  and  shall  be  subject  to  the  rules  and  articles 
of  war,  and  to  trial  by  general  court-martial  for  any  breach 
thereof." 

Section  1259  declares  that  they  may  be  assigned  to  duty  at 
the  Soldiers'  Home,  and  section  1260,  that  they  may  be  de- 
tailed to  serve  as  professors  in  any  college. 

It  is  impossible  to  hold  that  men  who  are  by  statute  declared 
to  be  a  part  of  the  army,  who  may  wear  its  uniform,  whose 
names  shall  be  borne  upon  its  register,  who  may  be  assigned 
by  their  superior  officers  to  specified  duties  by  detail  as  other 
officers  are,  who  are  subject  to  the  rules  and  articles  of  war, 
and  may  be  tried,  not  by  a  jury,  as  other  citizens  are,  but  by  a 
military  court-martial,  for  any  breach  of  those  rules,  and  who 
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may  finally  be  dismissed  on  such  trial  from  the  service  in  dis- 
grace, are  still  not  in  the  military  service. 

If  Congress  chose  to  provide  for  their  qualified  relief  from 
active  duty,  and  for  a  diminished  compensation,  it  did  not  dis- 
charge them  from  their  other  obligations  as  part  of  the  army 
of  the  United  States.  And  if,  because  they  were  not  required 
to  do  full  service  thereafter,  their  compensation  was  diminished 
by  the  statute  twenty-five  per  cent.,  that  is  no  reason  why  the 
accounting  officers  should  add  a  further  limitation  of  pay  not 
found  in  any  statute. 

We  are  of  opinion  that  retired  officers  are  in  the  military 
service  of  the  government,  and  that  the  increased  pay  of  ten 
per  centum  for  each  five  years'  service  applies  to  the  years  so 
passed  in  the  service  after  retirement  as  well  as  before. 

We  also  hold  that  the  words  "  current  yearly  pay,"  in  sec- 
tion 1262,  require  that,  when  the  increased  pay  for  any  period 
of  five  years  is  to  commence,  the  ten  per  centum  must  be 
counted  on  the  regular  salary  added  to  its  increase  by  any 
previous  periods  of  five  years ;  so  that  the  original  salary  of 
the  rank,  and  any  additions  of  ten  per  cent,  previously  earned 
for  periods  of  five  years,  constitute  the  current  yearly  pay  on 
which  said  ten  per  centum  is  to  be  calculated. 

The  judgment  of  the  Court  of  Claims  is  affirmed. 

Affirmed. 


James  Greenwood  v.  The  Union  Freight  Eailro ad  Company. 

March  13,  1888. 

1.  Where  the  Legislature  of  a  State  has  repealed  the  charter  of  a  street 

railroad  company,  and  transferred  its  franchises  and  track  to  another, 
and  the  corporation  refuses  to  seek  a  remedy  in  the  courts,  a  stock- 
holder of  the  company  will  have  a  standing  in  a  court  of  equity,  who 
asks  an  Injunction  on  the  ground  that  the  repealing  statute  impairs 
the  obligation  of  a  contract.   2-Y   In^   /2    2-et) 

2.  Such  a  statute  does  impair  the  obligation  of  the  contract  of  the  char- 

ter, unless  there  is  reserved  to  the  Legislature  the  right  to  repeal  the 
statute  under  which  the  company  was  organized. 
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3.  Ill  the   State    of  Massachusetts  such  a  reservation  becomes  part  of 

every  act  of  incorporation,  by  virtue  of  tlie  following  language  in  sec- 
tion 41,  chapter  68,  of  the  General  Statutes,  to  wit:  "Every  act  of 
incorporation  passed  after  the  eleventh  clay  of  March,  in  the  year  one 
thousand  eight  hundred  and  thirty-one,  shall  be  subject  to  amend- 
inent,  alteration,  or  repeal  at  the  pleasure  of  the  Legislature."  The 
court  here  gives  a  liistory  of  the  origjn  of  this  and  similar  clauses 
of  reservation  in  the  statutes  of  the  States. 

4.  The  eflect  of  the  repeal  of  an  act  of  incorporation  under  such  a  clause 

is  that  the  statute  no  longer  exists,  and  whatevei-  force  the  law  raaj' 
give  to  transactions  entered  into,  and  which  were  authorized  by  the 
charter  while  in  force,  the  corporation  can  originate  no  new  transac- 
tions dependent  on  the  power  conferred  by  the  charter,  Whatever 
power  is  dependent  solely  on  the  grant  of  the  charter,  and  which 
could  not  be  exercised  by  unincorporated  private  persons  under  the 
general  laws  of  the  State,  is  abrogated  by  the  repeal  of  the  law  which 
granted  these  special  rights. 

5.  The  rights  of  the  shareholders  to  the  real  and  personal  property  ac- 

quired by  the  corporation,  and  rights  of  contract  andchoses  in  action, 
are  not  destroyed  by  such  repeal;  and  if  the  Legislature  has  provided 
no  specific  mode  of  enforcing  and  protecting  such  rights,  the  courts 
will  do  so  by  the  means  within  their  power. 

6.  If  the  repeal  of  the  old  corporation  was  within  the  power  of  the  Mas- 

sachusetts Legislature,  it  could  charter  a  new  one,  and  confer  the 
same  powers  on  it  as  the  former  had  possessed,  and,  so  far  as  the  prop- 
erty or  franchises  of  the  old  company  were  necessary  to  the  public  use, 
it  could  authorize  the  new  corporation  to  taUe  them  on  making  due 
cornpe  nsation.  tl  leref  or. 

7.  A  statute  which,  under  this  povver,  repeals  an  act  of  incorporation, 

and  at  the  same  time  creates  a  new  one  with  similar  powers,  the  use 
of  which  requires  the  exercise  of  the  right  of  eminent  domain,  is  not 
in  conflict  with  the  Constitution  of  the  United  States  if  it  provides 
for  compensation  for  the  property  of  the  extinct  corporation  so  taken 
by  the  new  one. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts. 

George  F,  Edmunds  and  A.  B.  Wentworth,  for  appellant. 

W.  G.  Russell  and  D.  E.  Ware,  for  appellee. 

Miller,  J. — The  appellant.  Greenwood,  a  citizen  of  the 
State  of  New  York,  brings  his  bill  of  complaint,  in  the  Circuit 
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Court  for  the  District  of  Massachusetts,  against  the  Union 
Freight  Railroad  Company,  a  corporation  established  by  the 
laws  of  Massachusetts  ;  against  the  Marginal  Freight  Railroad 
Company,  likewise  a  Massachusetts  corporation ;  against  the 
city  of  Boston,  its  mayor  and  aldermen  by  name,  and  against 
the  directors  of  the  Marginal  Freight  Railroad  Company,  all 
citizens  of  Massachusetts. 

The  Union  Freight  Railroad  Company  demurred  to  the  bill, 
and  the  demurrer  was  sustained  and  the  bill  dismissed.  It  is 
this  decree  which  we  are  called  on  to  review  on  appeal  taken 
by  complainant. 

The  case  made  by  the  bill  is  that  the  Marginal  Freight  Rail- 
road Company,  which  we  shall  hereafter  call  the  Marginal 
company,  was  organized  under  an  act  of  the  Legislature  of 
Massachusetts  of  the  date  of  April  2C,  1867,  to  build  and  op- 
erate a  railroad  through  various  streets  in  the  city  of  Boston, 
"with  all  the  privileges  and  subject  to  all  the  duties,  restric- 
tions, and  liabilities  set  forth  in  the  general  laws,  which  now 
are  or  may  hereafter  be  in  force,  relating  to  street  railway 
corporations,  so  far  as  they  are  applicable."  The  right  of  way 
of  this  company  for  part  of  its  I'oute  lay  over  the  line  of  a 
railway  previously  granted  to  the  Commercial  Freight  Rail- 
road Company,  and  the  Marginal  company,  by  virtue  of  a 
provision  in  its  charter,  purchased  and  paid  the  Commercial 
company  for  the  joint  use  of  its  track,  so  far  as  it  ran  through 
the  same  streets.  Afterwards,  on  May  6,  1872,  the  Legisla- 
ture of  Massachusetts  incorporated,  by  an  act  of  that  date,  the 
Union  Freight  Raih-oad  Company,  which,  by  virtue  of  its 
charter  and  the  authority  of  the  board  of  aldermen  of  Bos 
ton,  was  authorized  to  run  its  track  through  the  same  streets 
and  over  the  same  ground  covered  by  the  track  of  the  Mar- 
ginal company',  and  to  take  possession  of  the  track  of  that  and 
any  other  street  railroad  company  on  payment  of  compensa- 
tion. This  latter  act  also  repealed  the  charter  of  the  Marginal 
company. 

Sections  four,  six,  and  seven  of  this  act  constitute  the  foun- 
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datipu  of  complainant's  grievance,  because  they  are  said  to  im- 
pair the  obligation  of  the  contract  found  in  the  charter  of  the 
Marginal  company,  and,  as  they  are  short,  they  are  here  given 
verbatim : 

"  Sec.  4.  Said  corporation  may,  within  its  authorized  limits, 
and  for  the  purpose  of  this  act,  enter  upon  and  use  any  part 
of  the  tracks  of  any  other  street  railroad,  and  may  suitably 
strengthen  and,  improve  such  tracks ;  and  if  the  corporations 
cannot  agree  upon  the  manner  and  conditions  of  such  entry 
and  use,  or  the  compensation  to  be  paid  therefor,  the  same  shall 
be  determined  in  accordance  with  the  provisions  of  the  thirty- 
eighth  section  of  chapter  three  hundred  and  eighty-one  of  the 
acts  of  the  year  eighteen  hundred  and  seventy-one. 

"  Sec.  6.  Said  corporation  shall,  within  four  months,  from 
the  passage  of  this  act,  take  the  tracks,  or  any  part  thereof,  of 
the  Marginal  Freight  Railway  Company,  subject  to  the  laws 
relating  to  the  taking  of  land  by  railroad  companies  and  the 
compensation  to  be  made  therefor. 

"Sec.  7.  Chapter  one  hundred  and  seventy  of  the  acts  of 
the  year  eighteen  hundred  and  sixty-seven,  entitled  an  'Act  to 
incorporate  the  Marginal  Freight  Kailway  Company,'  and  so 
much  of  chapter  four  hundred  and  sixty-one  of  the  acts  of  the 
year  eighteen  hundred  and  sixty-nine  as  relates  to  said  Mar- 
ginal Freight  Railway  Company,  are  hereby  repealed." 

The  bill  avers  that  the  Union  Freight  Railroad  Company 
has  been  organized,  and  is  about  to  proceed  in  such  a  manner 
under  this  act  that  the  Marginal  company  will  be  utterly  de- 
stroyed, and  its  several  contracts,  franchises,  rights,  easements, 
and  properties  will  be  impaired  and  destroyed,  and  the  stock 
of  complainant  in  said  company  will  be  destroyed  and  made 
valueless,  and  he  will  sustain  irreparable  damage  and  mischief. 

Complainant  then  alleges  that  he  had  requested  and  urged 
the  directors  of  the  Marginal  company  to  take  steps  to  assert 
the  rights  and  franchises  of  the  company  against  what  he  be- 
lieves to  be  unconstitutional  legislation,  and  that  they  had 
declined  and  refused  to  do  so.     He  also  set  outs  a  vote  or  res- 
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olution  of  said  directors,  in  which  they  respond  to  his  demand 
by  saying  that  the  assertion  of  the  rights  of  the  corporation  in 
the  State  courts  is  accompanied  with  so  many  embarrassments 
that  they  decHne  to  attempt  it.  The  prayer  of  the  bill  is  for 
an  injunction  against  all  the  defendants  to  prevent  these  acts 
so  injurious  to  the  rights  of  the  Marginal  Freight  Railroad 
Company. 

The  iirst  ground  of  demurrer  to  this  bill  is  that  the  com- 
plainant, whose  interest  is  merely  that  of  a  stockholder  in  the 
Marginal  company,  shows  no  right  to  sustain  the  bill,  the 
object  of  which  is  to  assert  rights  that  .are  those  of  the  corpo- 
ration, which  is  itself  under  no  disability  to  sue. 

This  whole  subject  was  fully  considered  in  the  recent  opin- 
ion of  the  court  in  Hawes  v.  The  Contra  Costa  Water-works 
Company,  in  the  decision  of  which  we  had  the  beneiit  of  the 
able  argument  of  counsel  in  this  case,  which  was  argued  before 
that  was  decided.  We  refer  to  that  opinion  for  the  principles 
which  must  govern  this  branch  of  the  present  case.  It  is  suffi- 
cient to  say  that  this  bill  presents  so  strong  a  case  of  the  total 
destruction  of  the  corporate  existence,  and  of  the  annihilation 
of  all  corporate  powers  under  the  act  of  1872,  that  we  think 
complainant  as  a  stockholder  comes  within  the  rule  laid  down 
in  that  opinion,  and  which  authorizes  a  shareholder  to  maiur 
tain  a  suit  to  prevent  such  a  disaster,  where  the  corporation 
peremptorily  refuses  to  move  in  the  matter. 

As  none  of  the  defendants  are  charged  with  a  purpose  to 
exercise  any  power  or  to  perform  any  acts  not  authorized  by 
the  terms  of  the  act  Of  May  6, 1872,  the  remaining,  q.uestion  to 
be  decided  is  whether  the  features  of  that  act  to  which  com- 
plainant objects  in  his  bill  are  beyond  the  power  of  the  Legis- 
lature of  Massachusetts,  or  are  forbidden,  by  anything  in  the. 
Constitution  of  the  United  States. 

These  exercises  of  power  in  the  statute  complained  of  are> 
divisible  into  two : 

1.  The  repeal  of  the  charter  of  the  Marginal  company, 
c 
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2.  The  authority  vested  in  the  Union  conapanj  to  take  its 
track  for  the  use  of  the  latter  company. 

It  is  the  argument  of  counsel,  pressed  upon  us  with  much 
vigor,  that  the  two  taken  together  constitute  a  transfer  of  the 
property  of  the  one  corporation  to  the  other,  and  with  it, all  the 
corporate  franchises,  rights,  and  powers  belonging  to  the  elder 
corporation. 

We  are  not  insensible  to  the  force  of  the  argument  as  thus 
stated  ;  and  we  think  it  must  be  conceded  that,  according  to 
the  unvarying  decisions  of  this  court,  the  unconditional  repeal 
of  the  charter  of  the  Marginal  company  is  void  under  the  Con- 
stitution of  the  United  States  as  impairing  the  obligation  of 
the  contract  made  by  the  acceptance  of  the  charter  between 
the  corporators  of  that  company  and  the  State,  unless  it  is  made 
valid  by  that  provision  of  the  General  Statutes  of  Massachu- 
setts, called  the  reservation  clause,  concerning  acts  of  incorpo- 
! ration  ;  or  unless  it  falls  within  some  enactment  covered  by 
.that  part  of  its  own  charter  which  makes  it  "  subject  to  all  the 
duties,  restrictions,  and  liabilities  set  forth  in  the  general  laws, 
which  now  are  or  may  hereafter,  be  in  force,  relating  to  street 
railway  corporations,  so  far  as  they  may  be  applicable." 

The  first  of  these  reservations  of  legislative  power  over  cor- 
porations is  found  in  section  41  of  chapter  68  of  the  General 
Statutes  of  Massachusetts  in  the  following  language  :  "  Every 
act  of  incorporation  passed  after  the  eleventh  day  of  March, 
in  the  year  one  thousand  eight  hundred  and  thirty-one,  shall  be 
subject  to  amendment,  alteration,  or  repeal  at  the  pleasure  of 
the  Legislature. 

It  would  be  difficult  to  supply  language  more  comprehensive 
or  expressive  than  this. 

Such  an  act  may  be  amended,  that  is,  it  may  be  changed, 
by  additions  to  its  terms  or  by  qualifications  of  the  same .  It 
may  be  altered  by  the  same  power,  and  it  may  be  repealed. 
What  ia  it  may  be  repealed  ?  It  is  the  act  of  incorporation. 
,It  is  this  organic  law  on  which  the  corporate  existence  of  the 
company  depends  which  may  be  repealed,  so  that  it  shall  cease 
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to  be  a  law ;  or  the  Legislature  may  adopt  the  milder  course 
of  amending  the  law  in  matters  which  need  amendment,  or 
altering  it  when  it  needs  substantial  change.  All  this  iiiay  be 
done  at  the  pleasure  of  the  Legislature.  That  bodj  need  give 
no  reason  for  its  action  in  the  matter.  The  validity  of  such 
action  does  not  depend  on  the  necessity  for  it,  or  on  the 
soundness  of  the  reasons  which  prompted  it.  This  expres- 
sion, "  the  pleasure  of  the  Legislature,"  is  significant,  and  is 
not  found  in  many  of  the  siihilar  statutes  in  other  States. 

This  statute  having  been  the  settled  law  of  Massachusetts 
and  representing  her  policy  on  an  important  subject  for  nearly 
fiftj^  years  before  the  incorporation  of  the  Marginal  company, 
we  cannot  doubt  the  authority  of  the  Legislature  of  Massa- 
chusetts to  repeal  that  charter.  Nor  is  this  seriously  ques- 
tioned by  counsel  for  appellant;  and  it  may,  therefore,  be 
assumed  that  if  the  repealing  clause  of  the  act  of  May  6, 
1872,  stood  alone,  its  validity  must  be  conceded.  (Crease  v. 
Babcock,  23  Pickens,  334 ;  Erie  &  K.  E.  E.  R.  Co.  v.  Casey,  26 
Penn.  St.,  287;  Pennsylvania  College  Cases,  13  Wall,  190;  2 
Kent's  Comm.,  306.) 

It  is  argued,  however,  that  the  act  is  to  be  examined  as  a 
whole,  and  that  as  the  earlier  sections  of  the  statute  bestow 
upon  the  Union  company  the  right  to  seize  the  track  and  other 
property  of  the  Marginal  company,  this  repealing  clause  is  in- 
serted merely  to  aid  in  the  general  purpose  of  tra;nsferring  a 
valuable  property  and  its  appurtenant  franchise  from  one  cor- 
poration to  another. 

Whether  this  is  sufficient  to  invalidate  tliat  branch  or  feat- 
ure of  the  statute  may  depend  somewhat  upon  the  effect  of  the 
repealing  clause  upon  the  rights  of  the  Marginal  company,  as 
well  as  upon  other  matters  ;  but  we  do  not  doubt  the  validity 
of  the  repealling  clause  of  that  act,  whatever  may  have  been 
the  reasons  which  influenced  the  Legislalture  to  enact  it,  for 
the  exercise  of  this  power  is  by  express  terfns  declared  to  be  at 
the  pleasure  of  the  Legislature. 

The  forty -first  section  of  chapter  68,  as  we  have  cited  it,  had 
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a  proviso,  as  it  was  originally  enacted,  "  that  no  act  of  incor- 
poration shall  be  repealed,  unless  for  some  violation  of  its 
charter  or  other  default,  when  such  charter  shall  contain  an 
express  provision  limiting  the  duration  of  the  same."  So  that 
charters  subject  to  the  pleasure  of  the  legislative  will  were 
only  those  of  perpetual  duration.  This  proviso  was,  however, 
either  repealed  by  express  enactment  or  intentionallj'  left  out 
in  subsequent  revisions  of  the  statutes,  for  it  is  not  found  in 
that  of  1860,  known  as  the  General  Statutes  of  Massachusetts, 
nor  in  that  of  the  present  year,  just  published,  called  the  Pub- 
lic Statutes  of  Massachusetts. 

What  is  the  effect  of  the  repeal  of  the  charter  of  a  corpora- 
tion like  this  ? 

One  obvious  effect  of  the  repeal  of  a  statute  is  that  it  no 
longer  exists;  its  life  is  at  an  end.  Whatever  force  the  law 
may  give  to  transactions  into  which  the  corporation  entered 
and  which  wore  authorized  by  the  charter  while  in  force,  it  can 
originate  no  new  transactions  dependent  on  the  power  con- 
feri'ed  by  the  charter.  If  the  corporation  be  a  bank,  with 
power  to  lend  money  and  to  issue  circulating  notes,  it  can 
make  no  new  loan  nor  issue  any  new  notes  designed  to  circu- 
late as  money. 

If  the  essence  of  the  grant  of  the  charter  be  to  operate  a 
railroad,  and  to  use  the  streets  of  the  city  for  that  purpose,  it 
can  no  longer  so  use  the  streets  of  the  city,  and  no  longer  ex- 
ercise the  franchise  of  running  a  railroad  in  the  city.  In  short, 
whatever  power  is  dependent  solely  upon  the  grant  of  the  char- 
ter, and  which  could  not  be  exercised  by  unincorporated  pri- 
vate persons  under  the  general  laws  of  the  State,  is  abrogated 
by  the  repeal  of  the  law  which  granted  these  special  rights. 

Personal  and  real  property  acquired  by  the  corporation  dur- 
ing its  lawful  existence,  rights  of  contract,  or  choses  in  action  so 
acquired,  and  which  do  not  in  their  nature  depend  upon  the 
general  powers  conferred  by  the  charter,  are  not  destroyed  by 
such  a  repeal,  and  the  courts  may,  if  the  Legislature  does  not 
provide  some  special  remedy,  enforce  such  rights  by  the  means 
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withia  their  power.  The  rights  of  the  shareholders  of  such  a 
corporation  to  their  interest  in  its  property  are  not  annihilated 
by  such  a  repeal,  and  there  must  remain  in  the  courts  the 
power  to  protect  those  rights. 

And  while  we  are  conscious  that  no  definition,  at  once  com- 
prehensive and  satisfactory,  can  be  here  laid  down  of  what 
those  rights  and  powers  are  that  remain  to  the  stockholders 
and  creditors  of  such  a  corporation  after  the  act  of  repeal,  we 
are  of  opinion  that  the  foregoing  observations  are  sufScient  for 
the  case  before  us. 

A  short  reference  to  the  origin  of  this  reservation  of  the 
right  to  repeal  charters  of  corporations  may  be  of  service  in 
enabling  us  to  decide  upon  its  office  and  effect  when  called  into 
operation  by  the  legislative  exercise  of  the  power. 

As  early  as  1806,  in  the  case  of  Wales  v.  Stetson,  2  Mass. 
R.,  146,  the  Supreme  Court  of  that  State  made  the  declara- 
tion "  that  the  rights  legally  vested  in  all  corporations  cannot 
be  controlled  or  destroj'ed  by  any  subsequent  statute,  unless  a 
power  for  that  purpose  be  reserved  to  the  Legislature  in  the 
act  of  incorporation."  lu  the  case  of  Dartmouth  College  v. 
Woodward,  4  Wheaton,  518,  decided  in  1819,  this  court  an- 
nounced principles  on  the  subject  of  the  protection  that  the 
charters  of  private  corporations  were  entitled  to  claim,  under 
the  clause  of  the  Federal  Constitution  against  impairing  the 
obligations  of  contracts,  which,  though  received  at'  the  time 
with  some  dissatisfaction,  have  never  been  overruled  in  this 
court.  The  opinion  in  that  case  carried  the  protection  of  the 
constitutional  provision  somewhat  in  advance  of  what  had  been 
decided  in  Fletcher  v.  Peck  and  the  preceding  cases,  and  held 
that  it  applied  not  only  to  contracts  between  individuals,  and 
to  grants  of  property  made  by  the  State  to  individuals  or  to 
corporations,  but  that  the  rights  and  franchises  conferred  upon 
private  as  distinguished  from  public  corporations  by  the  legis- 
lative acts  under  which  their  existence  was  authorized,  and 
the  right  to  exercise  the  functions  conferred  upon  them  by 
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the  statute,  were,  when  accepted  by  the  corporators,  contracts, 
which  the  State  could  not  impair. 

It  became  obvious  at  once  that  many  acts  of  incorporation 
which  had  been  passed  as  laws  of  a  pubhc  character,  partaking 
in  no  general  sense  of  a  bargain  between  the  States  and  the 
corporations  which  they  created,  bat  which  yet  conferred  pri- 
vate rights,  were  no  longer  subject  to  amendment,  alteration, 
or  repeal,  except  by  the  consent  of  the  corporate  body,  and 
that  the  general  control  which  the  Legislatures  creating  such 
bodies  had  previously  supposed  they  had  the  right  to  exercise, 
no  lopger  existed.  It  was,  no  doubt,  with  a  view  to  suggest 
a  method  by,  which  the  State  Legislatures  co;uld  retain  in  a 
large  ipeasure  this  iinportant  power,  without  violating  the  pro- 
vision of  the  Federal  Constitution,  that  Mr.  Justice  Story,  in 
his  concui:ring  opinion  in  the  Dartrnouth  College  case,  sug- 
gested that  when  the  Legislature  was,  enacting  a  charter  for  a 
corporation,  a  provision  in  the  statute  reserving  to  the  Legis- 
lature the  right  to  amend  or  repeal  it  must  be  held  to  be  a 
part  of  the  contract  itself,  and  the  subsequent  exercise  of  the 
right  wo,uld  be  in  accordance  with  the  contract,  and  could  not, 
therefore,  impair  its  obligation.  And  be  cites  with  approval 
the  observations,  we  b^ve  already  quoted  from  the  case  of 
Wales  i).  Stetson,  2  Mass.  11,  146> 

It  would  seem  that  the  States  were  not  slow  to  avail  them- 
selves of  this  suggestion;  ^or  while  we  have  npt  time  to.  ex- 
amine theiiL'  Ijegislation,  for  the  result,  we  have,  in  one  of  the 
cases  cited  to  us,  as  to, the  e^ect  of  a  repeal,  a  case  from  1  Paige's 
Chancery  Reports,  102,  in  which  the  Legislature  of  New  Jersey, 
when  chartering  a  banlf.  wjth:a  capital  of  $400,000,  in  1824,  de- 
clared by  its  seventeenth,  sectioii  that  it  should,  be  lawful  for  the 
Legislature  at  any  time  to  alter,  amend,  and  repeal  the  same. 
And  Kent,  (2,  Commentaries,  307,)  speaking  of  what  is  proper 
in  such  a  clause,  cites  as  an  example  a,  charter  by  the;  New  York, 
Legislature,  of  the  date  of  February  25, 1822.  How  long  the 
Legislature  of  Massachusetts  continued  to  rely  on  a  special" 
reservation  of  this  power  in  each  charter  as  it  was  granted,  it 
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is  unnecessary  to  iuetuire;  for  in  1831  it  enacted  as  a  law  of 
general  application  that  all  charters  of  corporation  thereafter 
granted  should  be  subject  to  amendment,  alteration,  and  repeal 
at  the  pleasure  of  the  Legislature,  and  such  has  been  the  law 
ever  since. 

This  history  of  the  reservation  clause  in  acts  of  incorpora- 
tion supports  our  proposition,  that  whatever  right,  franchise,  or 
power  in  the  corporation  depends  for  its  existence  upon  the 
granting  clauses  of  the  charter,  is  lost  by  its  repeal. 

This  view  is  sustained  by  the  decisions  of  this  court  and  of 
other  courts  on  the  same  question.  (Pennsylvania  College 
Cases,  18  Wall,  190 ;  Tomlinson  v.  Jessup,  15  Wall,  454 ;  Rail- 
road Co.  V.  Maine,  96  U.  S.  R.,  499;  Sinking  Fund  Cases,  99 
U.  S.  R.,  700 ;  Railroad  Co.  v.  Georgia,  98  U.  S.  R.,  358 ;  McLaren 
V.  Pennington,  1  Paige  Ch.,  102;  Erie  &  N.  E.  R.  R.  v.  Casej', 
26  Penn.  St.,  287;  Miners'  Bank  v.  United  States,  1  Greene, 
(Iowa,)  553;  2  Kent's  Comm.,  306,  307.) 

It  results  from  this  view  of  the  subject  that  whatever  right 
remained  in  the  Marginal  company  to  its  rolling  stock,  its  hor- 
ses, its  harness,  its  stables,  the  debts  due  to  it,  and  the  funds  on 
hand,  if  any,  it  no  longer  had  the  right  to  run  its  cars  through 
the  streets  or  any  of  the  streets  of  Boston.  .It  no  longer  had 
the  right  to  cumber  these  streets  with  a  railroad  track  which  it 
could  not  use,  for  these  belonged  by  la\v  to  no  person  of  right 
and  were  vested  in  defendants  only  by  virtue  of  the  repealed 
charter. 

It  was,  therefore,  in  the  power  of  the  Massachusetts  Legis- 
lature to  grant  to  another  corporation,  as  it  did,  the  authority 
to  operate  a  street  railroad  through  the  same  streets  and  over 
the  same  ground  previously  occupied  by  the  Marginal  company. 
Whether  this  action  was  oppressive  or  unjust  in  view  of  the 
public  good,  or  whether  the  Legislature  was  governed  by  suf- 
ficient reason  in  thus  repealing  the  charter  of  one  company 
and  in  chartering  another  at  the  same  time  to  perform  as  part 
of  its  functions  the  duties  required  of  the  first,  is  not,  as  we 
have  seen,  a  judicial  question  in  this  case.     It  may  well  be  sup- 
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posed,  if  answer  were  required  to  the  complainant's  bill,  that 
it  was  made  to  appear  that  the  Marginal  company  had  shown 
its  incapacity  to  fulfill  the  objects  for  which  it  was  created,  and 
that  another  corporation,  embracing  larger  area,  connecting  with 
more  freight  depots  and  wharves,  and  with  more  capital,  could 
better  serve  the  public  in  the  matter  for  which  both  franchises 
were  given. 

That  in  creating  the  later  corporation,  whose  object  was  to 
fulfill  a  public  use,  it  could  authorize  it  to  take  such  property 
of  other  corporations  as  might  be  necessary  to  that  use,  as  well 
as  that  of  individuals,  can  hardly  admit  of  question.  Section 
4  of  the  act  gives  this  power  to  the  Union  company  with  ref- 
erence to  the  tracks  of  all  street  railroads  in  the  city,  and  pro- 
vides that  in  the  event  of  an  inability  to  agree  with  the  owners 
of  these  tracks  as  to  compensation,  that  shall  be  determined 
in  accordance  with  the  provisions  of  general  laws  previously 
enacted  on  that  subject.  To  this  there  can  be  no  valid  legal 
objection.  The  property  of  corporations,  even  including  their 
franchises,  when  that  is  necessary,  may  be  taken  for  public  use 
under  the  power  of  eminent  domain,  on  making  due  conipen- 
sation.  (West  River  Bridge  Co.  v.  Dix,  6  How.,  507;  Central 
Bridge  Corporation  ?;.  Lowell,  4  Gray,  482;  Boston.  Water- 
Power  Co.  v.B.  &  W.  R.  R.  Co.,  23  Pickering,  360;  Richmond 
Railroad  Co.  ?'.  The  Louisa  R.  R.  Co.,  13  How.,  83.) 

But  it  is  the  sixth  section  of  the  act  which  is  most  bitterly 
assailed  as  an  invasion  of  appellant's  rights.  It  declares  that 
the  Union  Freight  Company,  within  four  months  from  the 
passage  of  the  act,  shall  take  the  tracks,  or  any  part  thereof,  of 
the  Marginal  Freight  Company,  subject  to  the  laws  relating  to 
taking  land  by  railroad  companies  and  the  compensation  there- 
for. If,  as  the  language  seems  to  imply,  the  new  company  is 
bound  to  take  so  much  of  the  track  of  the  old  one  as  it  shall 
need  or  elect  to  use,  and  pay  for' it  within  four  months,  it  ,is  a 
requirement  favorable  to  this  company  in  preference  toothers, 
and  with  especial  reference  to  the  fact  that  its  power  to  use 
the  track  for  railroad  purposes  has  ceased.     If  it  is  merely  a 
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permission  to  take  the  track  on  payment  of  compensation,  it 
is  still  a  favor  to  the  Marginal  company  to  require  this  to  be 
done  within  four  months. 

A  suggestion  is  made  that  the  Marginal  company  acquired 
by  purchase,  for  $15,000,  the  right  to  the  use  of  the  track  of 
the  Commercial  Freight  Company,  and  that  this  property 
stands  on  different  grounds  from  the  remainder  of  its  track. 

We  are  unable  to  discover  any  difference  in  principle.  If 
the  new  company  takes  this  track,  or  takes  the  Marginal  com- 
pany's right  to  use  it,  we  suppose  the  latter  will  be  entitled  to 
compensation  for  its  interest  in  it,  as  for  other  property  taken 
for  a  public  use. 

In  fact,  in  regard  to  the  whole  question  discussed  as  to  the 
mode  of  making  compensation,  and  its  sufficiency  to  indemnify 
the  Marginal  company  for  what  is  taken,  it  seems  to  us  to  be 
premature;  for  whenever  the  attempt  to  adjust  the  compensa- 
tion is  made,  the  question  of  its  sufficiency  and  its  compliance 
with  the  law  on  that  subject  may  arise,  and  it  can  then  be 
decided. 

Nor  are  we  satisfied  of  the  soundness  of  the  argument  of 
counsel  that  the  clause  in  the  Marginal  company's  charter 
which  declares  it  to  be  subject  to  the  restrictions  and  liabili- 
ties contained  in  the  general  laws  relating  to  street  railways 
withdraws  it  from  the  operation  of  the  forty-first  section  of 
chapter  68  of  the  general  laws  of  the  State.  The  latter  clause 
declares  all  acts  of  incorporation  subject  to  its  provisions. 
This  subjection  is  not  impaired  by  the  fact  that  a  particular 
corporation  is  made  by  its  charter  subject  to  other  laws  also 
of  a  general  character. 

We  are  of  opinion  that  the  question  of  the  repeal  of  the 
charter  of  the  Marginal  company  is  to  be  decided  by  the  con- 
struclion  of  the  general  statute,  whose  effect  and  history  we 
have  discussed. 

These  considerations  require  the  affirmance  of  the  decree 

of  the  Circuit  Court  sustaining  the  demurrer  to  appellant's 

bill ;  and  it  is  so  ordered. 

Affirmed. 
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Chaelbs  T.  Koot,  executor  of  Thomas  Satlbs,  deceased,  v. 
The  Lake  Shore  and  Michigan  Southern  Eailroad  Com- 
pany. 

March  13, 1882. 

The  court,  after  reviewing  the  decisions  on  the  rule  of  damages  for  in- 
fringements of  patents  and  the  various  cases  in  England  and  America 
on  the  subject  of  the  chancery  jurisdiction  as  founded  on  tlie  want  of 
a  complete  remedy  at  law,  decicles  : 

1.  That  a  bill  in  equity  for  a  naked  account  of  profits  and  dam- 
ages against  an  infringer  of  a  patent  cannot  be  sustained : 

2.  That  such  relief  ordinarily  is  incident  to.  someother  equity,  the 
right  to  enforce  w^hich  secures  to  the  patentee  his  standing  in  court : 

3.  That  the  most  general  ground  for  equitable  interposition  is  to 
insure  to  the  patentee  the  enjoyment  of  his  specific  right  byinjunc- 
tlon  against  a  continuance  of  the  infrhigemeut : 

4.  That  grounds  of  equitable  jurisdiction  may,  liowever,  arise,^ 
other  than  by  way  of  injunction,  as  where  the  title  of  the  complain- 
ant is  equitable  merely,  or  equitable  interposition  is  necessary  on  ac- 
count of  the  impediments  which  prevent  a  resort  to  remedies  purely 
legal ;  and  such,  an  equity  may  arise  out  of  and  inhere  in  th«  nature 
of  the  account  itself,  springing  from  special  and  peculiar  circum- 
stances which  disable  the  patentee  from  a  recovery  at  law  altogether, 
or  render  his  legal  remedy  dilHcult,  inadequate,  and  incomplete  ; 
which  latter  cases  must  each  rest  upon  its  own  particular  circuni- 
stances  as  furnishing  a  clear  ground  of  exception  Jrom  tlie  general 
rule : 

5.  That  the  i"»le  holding  an  infi-inger  a  trustee  for  tlie  patentee  is 
a  mere  rule  of  administration,  in  cases  where  the  jurisdiction  to 
grant  equitable  relief  is  clear  on  other  grounds,  and  does  not  confer 
equitable  jurisdiction  as  creating  a  trust. 

Appeal  from  the  Circuit  Court  of  tbe  United  States  for  the 
Northern  District  of  Illinois. 

Albert  ff.  Walker,  for  appellant. 

George  Payson,  for  appellee. 

Matthews,  J. — The  appellant  filed  his  bill  in  the  court  below 
on  December  9, 1878,  as  assignee  of  the  letters-patent  origin- 
ally granted  to  Henry  Tanner  for  an  improvement  in  railroad 
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car  brakes,  dated  July  6, 1852,  and  which,  on  July  5, 1866,  were 
renewed  and  extended  for  the  additional  term  of  seven  years, 
which  expired  July  6, 1873.  It  is  averred  in  the  bill  that,  by 
virtue  of  the  assignments  to  him,  the  complainant  was  invested 
with  all  rights  of  action  for  infringements  of  the  patent  which 
had  occurred,  and  particularly  those  of  which  it  was  alleged 
the  defendant  had  been  guilty  from  August  6, 1869,  to  July  6, 
1873,  having,  as  is  averred,  during  that  period,  used  upon  its 
railroad  cars  the  patented  brakes,  but  how  many,  the  bill  states, 
the  complainant  is  ignorant  and  cannot  set  forth,  but  avers  that 
the  number  so  used  was  large,  and  that  defendant  had  derived, 
received,  and  I'ealized  great  gains  and  profits  therefrom,  but 
to  what  amount  he  is  ignorant  and  cannot  set  forth. 

The  prayer  of  the  bill  is  that  the  defendants  may  be  com- 
pelled to  account  for  and  pay  to  the  complainant  all  the  gains, 
profits,  and  savings  which  it  derived,  received,  or  realized  from 
or  by  reason  of  the  use  of  said  brakes. 

To  this  bill  a  general  demurrer  was  tilled,  alleging,  as  grounds 
thereof,  that  the  bill  does  not  contain  any  matter  of  equity  on 
which  the  court  could  grant  any  rehef,  and  that  the  complain- 
ant is  not  entitled  to  the  relief  prayed  for,  because  he  had  a 
plain,  adequate,  and  complete  remedy  at  law,  and  also  because 
it  appeared  on  the  face  of  the  bill  that  the  causes  of  complaint 
were  barred  by  the  statutes  of  limitation  both  of  the  United 
States  and  of  the  State  of  Illinois. 

This  demurrer  was  sustained  and  the  bill  dismissed  by  the 
decree  of  the  Circuit  Court,  now  brought  here  for  review  by 
this  appeal. 

The  propositions  mainly  relied  upon  by  the  appellee  in  sup- 
port of  the  decree  are,  first,  that  after  the  expiration  of  a  patent 
equity  has  no  jurisdiction  to  entertain  a  bill  merely  for  an  ac- 
count and  the  recovery  of  the  profits  of  an  infringer  during  its 
existence,  the  remedy  being  at  law  for  damages ;  and  second, 
that  even  if  in  certain  cases  such  a  jurisdiction  exists,  the  pres- 
ent does  not  fall  within  it. 

On  the  other  hand,  it  is  contended  on  the  part  of  the  appel- 
16  v4 
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lant  that  in  cases  for  the  eaforcerhent  of  the  rights  of  patentees 
resort  may  be  had,  as  matter  of  right,  to  a  court  of  equity,  as 
a  distinct  head  of  its  jurisdiction,  for  the  mere  purpose  of  es- 
tablishing an  infringement  and  ascertaining  and  recovering  the 
profits  of  the  infringer,  upon  the  independent  equity  that  he  is 
for  that  purpose  a  trustee  of  his  gains  for  the  use  of  the  true 
owner  of  the  patent,  and  liable  to  account  as  such. 

In  support  of  this  contention  we  are  referred  by  counsel  for 
the  appellant  to  numerous  decisions  of  the  Circuit  Courts, 
many  of  which,  it  is  claimed,  are  directly  upon  the  point,  and 
to  several  cases  itj  this  court  in  which,  it  is  alleged,  the  same 
doctrine  is  either  virtuallj'  decided  or  assumed ;  which,  it  is- 
further  argued,  though  not  supported  by  the  modern  decisions 
of  the  English  chancery,  is  found  in  its  earlier  precedents. 

An  examination  of  the  practice  and  opinions  of  the  Circuit 
Courts  undoubtedly  shows  much  diversity,  incapable  of  recon- 
ciliation, and  makes  it  necessary,  as  far  as  it  can  be  done  by  a 
deliberate  judgment  of  this  court,  to  remove  the  question  out 
of  its  present  uncertainty  by  a  settlement  upon  some  basis  of 
principle  in  harmony  with  our  system  of  equity  jurisprudence, 
developed  and  modified  by  legislation.  To  effect  this  satisfac- 
torily and  intelligently,  it  will  be  necessary  to  review  the  course 
of  legislation,  and  judicial  decision  in  this  court,  so  far  as  it 
bears  upon  the  question,  from  the  beginning. 

Prior  to  the  passage  of  the  patent  act  of  1819,  (3  Stat.  L., 
481,)  Congress  had  passed  three  laws,  in  execution  of  the 
power  conferred  by  the  Constitution  itself,  and  in  furtherance 
of  the  policy  thereby  indicated,  to  secure  to  inventors  an  ex- 
clusive right  of  property  in  their  inventions.  The  first  of 
them,  the  act  of  1790,  (1  Stat.  L.,  109,)  gave  as  a  remedy  for 
its  violation  an  action  at  law  upon  the  case  for  damages,  and 
forfeited  the  infringing  article.  The  next  was  the  act  of  1793, 
(1  Stat.  L.,  318,)  which  fixed  the  rule  and  measure  of  damages 
recoverable  in  an  action  at  law  upon  the  act  at  three  times 
the  price  at  which  the  patentee  had  usually  sold  or  licensed 
to  other  persons  the  use  of  the  invention.     This  was  changed 
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by  the  act  of  1800  (2  Stat.  L.,  37)  to  three  times  the  actual 
damage  sustained  by  the  patentee  by  reason  of  the  infringe- 
ment.    By  neither  of  these  acts,  however,  was  any  jurisdic- 
tion conferred  upon  the  courts  of  the  United  States  in  equity. 
To  vest  such  jurisdiction  by  reason  of  the  subject-matter, 
as  a  case  arising  under  the  laws  of  the  United  States,  to  be 
exercised  in  controversies  between  parties,  without  regard  to 
difference  of  citizenship,  it  was  held  by  Mr.  Justice  Living- 
ston, in  the  case  of  Livingston  v.  Van  Ingen,  1  Paine,  45,  re- 
quired the  express  authority  of  an  act  of  Congress  ;  and  the 
parties  in  that  case  not  being  citizens  of  New  York,  the  bill 
.was  dismissed.     The  controversy  was  thereupon  renewed  in 
the  courts  of  that  State,  and  the  chancellor  having  refused 
the  injunction  asked  for,  it  was  brought .  by  appeal  into  the 
court  for  the  correction  of  errors.     (9  Johnson,  507.)     It  was 
there  objected  that  the  right  in  question  rested  upon  statute 
alone,  which  prescribed   remedies  at   law   for  its   violation, 
which,  it  must  be  deemed,  were   intended  to  be  exclusive. 
But  the  decision  affirmed  the  jurisdiction.     "  The  principle 
is,"  said  Chief  Justice  Kent,  page  587,  "that  statute  privileges, 
no  less  than  common  law  rights,  when  in  actual  possession 
and  exercise,  will  not  be  permitted  to  be  disturbed  until  the 
opponent  has  fairly  tried  them  at  law  and  overthrown  their 
pretension."     The  same  learned  judge  refers  also  to  the  prac- 
tice of  the  Federal  courts  in  granting  injunctions  under  the 
patent  law,  mentioning  two  instances — one,  the  case  of  Morse 
V.  Keid,  an  injunction  bill  tiled  in  1796  to  restrain  the  inva- 
sion of  a  copyright ;  the  other,  Whitney  v.  Fort,  in  which  an 
injunction  was  granted  to  restrain  the  violation  of  the  patent 
for  the  cotton-gin.     Of  course,  in  those  cases  the  jurisdiction 
■  of  the  court  depended  on  the  citizenship  of  the  parties. 

Congress  then  passed  the  act  of  February  15,  1819,  which 
enacted  that  the  Circuit  Courts  of  the  United  States  shall 
have  original  cognizance,  as  well  in  equity  as  at  law,  of  all  ac- 
tions, suits,  controversies,  and  cases  arising  under  any  law  of 
the  United  States,  granting  or  confirmir.g  to  authors  or  in- 
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ventors  the  exclusive  right  to  their  respective  writings,  inven- 
tions, and  discoveries ;  and  upon  any  bill  in  equity,  filed  by 
any  party  aggrieved  iti  any  such  cases,  shall  have  authority 
to  grant  injunctions,  according  to  the  course  and  principles 
of  courts  of  equity,  to  prevent  the  violation  of  the  rights  of 
any  authors  or  inventors  secured  to  them  by  any  law  of  the 
United  States,  on  such  terms  and  conditions  as  the  said  courts, 
may  deem  fit  and  reasonable," 

In  the  case  of  Sullivan  v.  Eedfield,  1  Paine,  441,  which  was 
decided  in  1825,  Mr.  Justice  Thompson,  who  in  the  Livingston 
case  had  sat  as  one  of  the  judges  of  the  State  court,  had  occa- 
sion to  consider  the  nature  of  the  equity  jurisdiction  in  patent 
suits.  ''The  equity  jurisdiction,"  he  said,  "  exercised  by  the 
court  over  patents  for  invention  is  merely  in  aid  of  the  com- 
mon law,  and  in  order  to  give  more  complete  effect  to  the 
provisions  of  the  statute  under  which  the  patent  is  granted." 
And  in  answer  to  the  argument  that  the  act  of  1819  gave  a 
peremptory  right  to  an  equitable  remedy  by  virtue  of  the  patent 
itself,  he  said :  "  This  act  does  not  enlarge  or  alter  the  powers 
of  the  court  over  the  subject-matter  of  the  bill  or  the  cause  of 
action.  It  only  extends  its  jurisdiction  to  parties  not  before 
falling  within  it.  Before  this  act  it  had  been  held  that  a  cit- 
izen of  one  State  could  not  obtain  an  injunction  in  the  Circuit 
Court  for  a  violation  of  a  patent  right  against  a  citizen  of  the 
same  "State,  as  no  act  of  Congress  authorized  such  suit.  This 
act  removed  that  objection  and  gave  the  jurisdiction,  although 
the  parties  were  citizens  of  the  same  State.  But  in  the  exer- 
cise of  the  jurisdiction  in  all  cases  of  granting  injunctions  to 
prevent  the  violation  of  patent  rights  the  court  is  to  proceed 
according  to  the  course  and  principles  of  courts  of  equit}'  in 
such  cases.  So  that  the  questions  presented  in  the  present 
case  are  pi'ecisely  where  they  would  have  been  without  this  act." 
The  substance  of  the  act  of  1819  was  incorporated  into  the 
seventeenth  section  of  the  patent  act  of  July  4,  1836,  (5  Stat. 
L.,  117,)  so  far  as  it  related  to  inventors,  but  remained  in  force 
after  the  passage  of  the  latter  act,  so  far  as  it  gave  cognizance 
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to  the  courts  of  the  United  States  of  cases  of  copyright.  It 
was  under  that  provision  of  the  act  of  1819  that  the  case  of 
Stevens  ?)..  Gladding,  17  Howard,  447,  arose  and  was  decided. 
That  was  a  bill  for  an  injunction  to  restrain  the  violation  of  a 
copj'right,  and  prayed  for  the  recovery  of  the  penalties  given 
hy  the  seventh  section  of  the  act  of  February  3,  18Sl,  and  for 
general  relief.  Mr.  Justice  Curtis,  delivering  the  opinion  of 
the  court,  said :  "  There  is  nothing  in  this  act  of  1819  which 
extends  the  equity  powers  of  the  courts  to  the  adjudication  of 
forfeitures;  it  being  manifestly  intended  that  the  jurisdiction 
therein  conferred  should  be  the  usual  and  known  jurisdiction 
exercised  by  courts  of  equity  for  the  protection  of  analogous 
rights.  The  prayer  of  this  bill  for  the  penalties  must,  there- 
fore, be  rejected.  The  remaining  question  is  whether  there 
ought  to  be  a  decree  for  an  account  of  the  profits.  The  com- 
plainant has  not  prayed  for  such  an  account,  nor  have  the  de- 
fendants stated  one  in  their  answer ;  but  the  bill  does  pray  for 
general  relief.  The  right  to  an  account  of  profits  is  incident 
to  the  right  to  an  injunction  in  copy  and  patent  right  cases," 
—citing  Colburn  v.  Simms,  2  Hare,  554  ;  3  Dan.  Ch.  Pr.,  1797. 
"And  this  court  has  held  in  Watts  v.  Waddle,  6  Peters,  389, 
that  where  the  bill  states  a  case  proper  for  an  account,  one 
may  be  ordered  under  the  prayer  for  general  relief. " 

The  seventeenth  section  of  the  act  of  1836  ditfers  from  the 
act  of  1819  in  one  other  particular  only:  it  makes  the  juris- 
diction in  patent  causes  of  the  courts  of  the  United  States 
exclusive. 

It  was  under  the  act  of  1836  that  the  question  arose  for  the 
first  time,  in  Livingston  v.  Woodworth,  15  Howard,  546,  as  to 
the  rule  for  computing  the  profits  of  an  infringer,  upon  a  de- 
cree for  such  an  account.  The  bill  was  for  an  injunction  and 
account.  The  validity  of  the  patent  and  the  fact  of  infringe- 
ment were  both  admitted  by  the  defendant,  who  consented  to 
a  decree  requiring  him  to  account  for  and  pay  over  the  gains 
and  profits  made  by  him  during  the  infringement,  in  accord- 
ance with  the  prayer  of  the  bill.     The  decree  confirmed  the 
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report  of  the  master,  who  awarded  not  actual  gains  and  profits, 
but  such  as  he  estimated  the  defendant  might  have  made  by 
due  diligence.  It  was  argued,  in  support  of  the  decree,  that 
where  the  court  has  jurisdiction  to  give  the  principal  relief 
sought,  it  will  make  a  complete  decree  and  give  compensation  for 
the  past  injury,  as  in  bills  for  specific  performance  and  injunc- 
tion bills  for  waste ;  and  that  it  was  a  correct  rule  to  hold  the 
party  accountable,  as  an  involuntary  trustee,  for  what  the  pat- 
entee might  have  reahzed  by  the  same  exercise  of  the  right, 
as  a  court  of  equitj'  sometimes  forces  the  character  of  a  trustee 
upon  an  intruder,  or  wrong-doer,  or  one  in  possession  under 
color  of  right,  or  who  takes  i-ents  or  profits  belonging  to  another, 
■or  might  have  taken  them,  as  in  cases  of  mortgagees ;  but  it 
was  admitted  that  the  case  was  of  first  impression.  The  decree 
upon  this  point  was  reversed.  The  court  said  (p.  559) :  "  We 
are  aware  of  no  rule  which  converts  a  court  of  equity  into  an 
instrument  for  the  punishment  of  simple  torts.  *  »  *  * 
If  the  appellees,  the  plaintifls  below,  had  sustained  an  injury 
to  their  legal  rights,  the  courts  of  law  were  opeii  to  them  for 
redress,  and  in  tliese  courts  they  might,  according  to  a  pi-actice 
which,  however  doubtful  in  point  of  essential  right,  is  now  too 
inveterate  to  be  called  in  question,  have  claimed  not  compen- 
sation merely,  but  vengeance,  for  such  injury  as  they  could 
show  they  have  sustained.  But  before  a  tribunal  which  refuses 
to  listen  even  to  any  save  those  whose  acts  and  motives  are  per- 
fectly fair  and  liberal,  they  cannot  be  permitted  to  contravene 
the  highest  and  most  benignant  principle  of  the  being  and 
constitution  of  that  tribunal.  There  they  will  be  allowed  to 
claim  that  which  ex  cequo  et  bono  is  theirs,  and  nothing  beyond 
this."  The  account  was,  therefore,  restricted  to  the  actual 
gains  and  profits  of  the  appellilnts  during  the  time  their  ma- 
chine was  in  operation. 

This  rule  in  relation  to  the  profits  recoverable  in  such'  suits 
was  followed  in  Dean  v.  Mason,  20  Howard,  198,  which  was  a 
case  of  a  bill  for  an  injunction  arid  account,  in  which  a  decree 
pro  eonfesso  had  been  taken.     The  final  decree  was  entered,  ou 
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the  report  of  the  master,  for  the  estimated  amount  of  profits 
which  the  defendant,  with  reasonable  diligence,  might  have 
realized ;  not  what  in  fact  he  did  realize.  This  was  held  to  be 
erroneous.  The  court  said:  "The  rule  in  such  a  case  is  the 
amount  of  protits  received  by  the  unlawful  use  of  the  machines, 
as  this,  in  general,  is  the  damage  done  to  the  owner  of  the 
patent.  It  takes  away  the  motive  of  the  infi-inger  of  patented 
rights  by  requiring  htm  to  pa}'  the  profits  of  his  labor  to  the 
owner  of  the  patent.  Generally  this  is  sufficient  to  protect 
the  rights  of  the  owner;  but  where  the  wrong  has  been  done 
under  aggravated  circumstances,  the  court  has  the  power  un- 
der the  statute  to  punish  it  adequately  bj'  an  increase  of  the 
damages." 

The  important  case  of  Seymour  v.  MoCormick,  16  Howard, 
480,  w.as  decided  in  1853.  That  was  an  action  at  law.  The- 
coui't  below  instructed  the  jury  that  the  acftual  damages  to 
which  the  plaintiff  was  entitled,  for  an  infringement  of  a  pat- 
ent for  an  improvement  in  a  machine,  might  be  determined 
In'  ascertaining  the  profits  which  in  judgment  of  law  he  would 
have  made,  provided  the  defendants  had  not  interfered  with 
his  rights,  and  that  the  same  rule  applied  whether  the  patent 
covered  an  entire  machine  or  merely  an  improvement  on  a 
machine.  This  instruction  this  court  held  to  ,be  erroneous, 
and  reversed  the  judgment  on  that  account.  Mr.  Justice 
Grier,  in  delivering  the  opinion  of  the  court,  referred  to  the 
rule  of  damages,  prescribed  by  the  acts  of  Congress,  pre- 
viously in  force,  stating  that  "  experience  had  shown  the  very 
great  injustice  of  a  horizontal  rule  equally  atfecting  all  cases, 
without  regard  to  their  peculiar  merits;"  and  that  it  was  to 
obviate  this  that  the  patent  act  of  183t)  confined  the  jury  to 
the  assessment  of  actual  damages,  leaving  it  to  the  discretion, 
of  the  court  to  inflict  punitive  damages  to  the  extent  of  treb- 
ling the  verdict.  He  then  pointed  out  that  "it  must  he- 
apparent  to  the  most  superficial  observer  of  the  immense 
variety  of  patents  issued  every  da}'  that  there  cannot,  in  the 
nature  of  things,  be  any  one  rule  of  damages  which  will 
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equally  apply  to  all  cases.     The  mode  of  ascertaining  actual 
damages  must  necessarily  depend  on  the  peculiar  nature  of 
the  monopoly  granted;"  that  a  man  who  invents  or  discovers 
a  new  composition  of  matter,  or  an  entire  new  machine,  ma}' 
find  his  profit  to  consist  in  a  close  monopoly,  the  patentee 
being  himself  able  to  supply  the  whole  demand  at  his  own 
price,  in  which  cases  "  the  profit  of  the  infringer  may  be  the 
only  criterion  of  the  actual  damage  of  the  patentee ;"  that 
"  one  who  invents  some  improvement  in  the  machinery  of  a 
mill  could  not  claim  that  the  profits  of  the  whole  mill  should 
be  the  measure  of  damages  for  the  use  of  his  improvement ; 
and  where  the  profit' of  the  patentee  consisted  neither  in  the 
exclusive  use  of  the  thing  invented  or  discovered,  nor  in  the 
monopoly  of  making  it  for  others  to  use,  it  is  evident   that 
this  rule  could  not  apply.     The  case  of  Stimpson's  patent  for 
a  turn-out  in  a  railroad  may  be  cited  as  an  example.     It  was 
the  interest  of  the  patentee  that  all  railroads  should  use  his 
invention,  provided  they  paid  him  the  price  of  his  license. 
He  could  not  make  his  profit  by  selling  it  as  a  complete  and 
separate  machine.     An  intVinger  of  such  a  patent  could  not 
bo  liable  to  damages  to  the  amount  of  the  profits  of  his  rail- 
road, nor  could  the  actual  damages  of  the  patentee  be  meas- 
ured by  any  known  ratio  of  the  profits  of  the  road.     *     *     * 
It  is  only  where,  from  the. peculiar  circumstances  of  the  case, 
no  other  rule  can  be  found  that  the  defendant's  profits  become 
the  criterion  of  the  plaintift''s  loss.     Actual  damages  must  be 
actually  proved,  and  cannot  be  assumed  as  a  legal  inference 
from. any  facts  which  amount  not  to  actual  proof  of  the  fact." 
Accordingly  it  was  held  in  New  York  v.  Ransom,  23  Howard, 
.487,  where  the  rule  in  Seymour  v.  McCormick,  supra,  was  ex- 
pressly approved,  that,  in  an  action  at  law,  if  the  plaintiff 
rested  his  case,  after  proof  of  infringement  merely,  he  was 
entitled  only  to  nominal  damages.     It  was  also  applied  in 
Jones  i.  Moorekead,  1  Wall.,  155,  which  was  a  bill- in  equity  for 
an  injunction  and  an  account,  where  a  decree  for  a  large  sum 
as  profits  had -been  .rendered  against  the  defendant,  upon  an 


1881.]  Root  v.  Railroad  Company.  249 

Opinion  of  the  court. 

entire  machine,  in  respect  to  which  it  appeared  as  matter  of 
fact  that  the  defendants  had  not  infringed  the  patent  sued  on, 
but  had  admitted  to  the  contrary  iii  the  answer.  The  court 
construed  this  admission  b_y  applying  it  to  the  smallest  num- 
ber of  patented  articles,  and  to  the  use  of  any  part  of  the 
patent  found  to  be  valid,  and  reversing  the  decree,  ordered 
one  to  be  entered  for  a  "nominal  sum  of  one  dollar  for 
profits." 

In  the  case  of  the  Rubber  Company  v.  Goodyear,  9  W.all., 
788,  which  was  a  bill  for  an  injunction  and  account,  a  decree 
for  a  large  sum  was  rendered  in  favor  of  the  complainants, 
which  was  afHrmed  on  appeal.  "  The  rule,"  said  Mr.  Justice 
Swayne,  delivering  the  opinion  of  the  court,  "  is  founded  in 
.reason  and  justice.  It  compensates  one  party  and  punishes 
the  other.  It  makes  the  wrong-doer  liable  for  actual,  not 
possible,  gains.  The  controlling  consideration  is  that  he  shall 
not  profit  by  his  wrong.  A  more  favorable  rule  would  offer 
a  premium  to  dishonesty  and  invite  to  aggression.  The  juris- 
diction of  equity  is  adequate  to  give  the  proper  remedy,  what- 
ever phase  the  case  may  assume ;  and  the  severity  of  the 
decree  may  be  increased  or  mitigated  according  to  the  com- 
plexion of  the  conduct  of  the  offender." 

The  case  of  Mowry  v.  "Whitney,  14  Wall.,  620,  was  also  a 
bill  in  equity  for  an  injunction  and  account.  A  decree  was 
rendered  in  favor  of  the  complainant  for  all  the  profits  on  the 
manufactured  article,  instead  of  upon  the  patented  process  of 
manufacture,  with  interest  added.  Ou  appeal  this  court  re- 
versed the  decree  on  that  point,  saying:  "The  question  to  be 
determined  in  this  case  is  what  advantage  did  the  defendant 
derive  from  using  the  complainant's  invention  over  what  he 
had  in  using  other  processes  then  open  to  the  public  and  ade- 
quate to  enable  him  to  obtain  an  equally  beneficial  result.  The 
fruits  of  that  advantage  are  his  profits.  *  *  *  *  That 
advantage  is  the  measure  of  profits."  On  the  question  of  in 
terest,  Mr.  Justice  Strong,  speaking  for  the  court,  said:  "  We 
add  only  that,  in  our  opinion,  the  .defendant  should  not  have 
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been  charged  with  interest  before  the  final  decree.  The  profits 
which  are  recoverable  against  an  infringer  of  a  patent  are  in 
fact  a  compensation  for  the  injury  the  patentee  has  sustained 
from  the  invasion  of  his  right.  They  are  the  measure  of  his 
damages.  Though  called  profits,  they  are  really  damages, 
and  unliquidated  until  the  decree  is  made.  Interest  is  not 
generally  allowable  upon  unliquidated  damages.  We  will  not 
say  that  in  no  possible  case  can  interest  be  allowed.  It  is 
enough  that  the  case  in  hand  does  not  justify'  such  an  allow- 
ance." 

In  the  case  of  Packet  Company  v.  Sickles,  19  Wall.,  611, 
which  was  an  action  at  law,  the  rule  established  in  Seymour  v. 
McCormick,  supra,  was  reiterated  aa  "  the  established  crite- 
rion of  damages  in  cases  to  which  it  was  applicable."  "  In 
cases  where  there  is  no  established  patent  or  license  fee  in  the 
case,  or  even  an  approximation  to  it,  general  evidence  must 
necessarily  be  resorted  to,"  as  was  said  by  the  court  in  the  case 
of  Suffolk  Company  v.  Hayden,  3  Wallace,  315.  "And  what 
evidence,"  said  Mr.  Justice  Nelson,  in  that  case,  (p.  320,) 
"  could  be  more  appropriate  and  pertinent  than  that  of  the 
utility  and  advantage  of  the  invention  over  the  old  modes  or 
devices  that  had  been  used  for  working  out  similar  results  ? 
With  a  knowledge  of  these  benefits  to  the  persons  who  have 
used  the  invention,  and  the  extent  of  the  use  by  the  infringer, 
a  jury  will  be  in  possession  of  material  and  controlling  facts 
that  may  enable  them,  in  the  exercise  of  a  sound  judg- 
ment, to  ascertain  the  damages,  or,  in  other  words,  the  loss  to 
the  patentee  or  owner  by  the  piracy  instead  of  the  purchase  of 
the  use  of  the  invention."  He  added  that  "  a  recovery  does 
not  vest  the  infringer  with  the  right  to  continue  the  use,  as  the 
consequence  of  it  may  be  an  injunction  restraining  the  defend- 
ant from  the  further  use  of  it." 

In  Packet  Company  v.  Sickles,  supra,  Mr.  Justice  Miller  said : 
"  The  rule  in  suits  in  equity,  of  ascertaining  by  a  reference  to 
a  master  the  profits  which  the  defendant  has  made  by  the  use 
of  the  plaintiff's  invention,  stands  on  a  different  principle.    It 
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is  that  of  converting  the  infringer  into  a  trustee  for  the 
patentee  as  regards  the  protits  thus  made  ;  and  the  adjustment 
of  these  profits  is  subject  to  all  the  equitable  considerations 
which  are  necessary  to  do  complete  justice  between  the  par- 
ties, many  of  which  would  be  inappropriate  in  a  trial  by  jury. 
With  these  corrective  powers  in  the  hands  of  the  chancellor, 
the  rule  of  assuming  profits  as  the  ground-work  for  estimating 
the  compensation  due  from  the  infringer  to  the  patentee  has 
produced  results  calculated  to  suggest  distrust  of  its  universal 
application  even  in  courts  of  equity." 

The  doctrine  of  this  case  was  reiterated  in  Burdell  v.  Deuig, 
92  U.  S.,  716,  where  Mr.  Justice  Miller,  again  delivering  the 
opinion  of  the  court,  said ; 

"  Profits  are  not  the  primary  or  true  criterion  of  damages 
for  infringement  in  an  action  at  law.  That  rule  applies  uni- 
versally and  mainly  to  cases  in  equity,  and  is  based  on  the  idea 
that  the  infringer  shall  be  converted  into  a  trustee,  as  to  those 
profits,  for  the  owner  of  the  patent  which  he  infringes, — a 
principle  which  it  is  very  difficult  to  apply  in  a  trial  before  a 
jury,  but  quite  appropriate  on  a  reference  to  a  master,  who  can 
examine  defendant's  books  and  papers,  and  examine  him  on 
oath,  as  well  as  all  his  clerks  and  employes.  On  the  other 
hand,  we  have  repeatedly  held  that  sales  of  licenses  of  ma- 
chines, or  of  a  royalty  established,  constitute  the  primary  and 
true  criterion  of  damages  in  the  action  at  law.  No  doubt,  in 
the  absence  of  satisfactory  evidence  of  either  class  in  the 
forum  to  which  it  is  most  appropriate,  the  other  may  be  re- 
sorted to  aa  one  of  the  elements  on  which  the  damages  or  the 
compensation  may  be  ascertained." 

The  case  of  Littlefield  v.  Perry,  21  Wallace,  205,  was  one 
where  the  patentee,  by  force  of  an  agreement,  held  the  legal 
title  to  the  patent  in  trust  for  the  complainant,  in  violation  of 
which  he  was  making  use  of  his  legal  rights:  It  was  held  upon 
a  bill  tiled  for  an  injunction  and  account  that  it  was  a  case 
under  the  patent  laws,  and  the  defendant  was  required  to  ac- 
count for  the  profits  he  had  made,  according  to  the  rule  in 
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Mowry  v.  Whitney,  supra.  The  chief  justice  said  (p.  230) : 
"  Profits  actual]}^  realized  are  usually,  in  a  case  like  this,  the 
measure  of  unliquidated  damages.  Circumstances  may,  how- 
ever, arise  which  would  justify  the  addition  of  interest  in 
order  to  give  complete  indemnity  for  losses  sustained  by  will- 
ful infringements." 

On  July  8,  1870,  Congress  passed  the  act  to  revise,  consoli- 
date, and  amend  the  statutes  relating  to  patents  and  eopj'right. 
(16  Stat.  L.,  198.)  The  fifty-ninth  section  renewed  the  provision 
previously  in  force — that  damages  for  infringement  might  be 
recovered  by  action  on  the  case,  and  that  whenever,  in-  any 
such  action,  a  verdict  shall  be  rendered  for  the  plaintiff,  the 
court  may  enter  judgment  therein  for  any  sum  above  the  amount 
found  by  the  verdict  as  the  actual  damages  sustained,  accordr 
ing  to  the  circumstances  of  the  case,  not  exceeding  three  times 
the  amount  of  the  verdict.     The  fifty-fifth  section  is  as  follows : 

"  That  all  actions,  suits,  controversies,  -and  cases  arising  un- 
der the  patent  laws  of  the  United  States  shall  be  originallj'  cog- 
nizable, as  well  in  equity  as  at  law,  by  the  Circuit  Courts  of 
the  United  States,  or  any  District  Court  having  the  power  and 
jurisdiction  of  a  Circuit  Court,  or  by  the  Supreme  Court  of  the 
District  of  Columbia,  or  of  any  Territory ;  and  the  court  shall 
have  power,  upon  bill  in  equity  tiled  by  any  party  aggrieved, 
to  grant  injunctions,  according  to  the  course  and  principles  of 
courts  of  equity,  to  prevent  the  violation  of  any  right  secured 
by  patent,  on  such  terms  as  the  court  may  deem  reasonable ; 
and  upon  a  decree  being  rendered  in  any  such  case  for  an  in- 
fringement, the  complainant  shall  be  entitled  to  recover,  in  ad- 
dition to  the  profits  to  be  accounted  for  by  the  defendant,  the 
damages  the  complainant  has  sustained  thereby,  and  the  court 
shall  assess  the  same,  or  cause  the  same  to  be  assessed  under 
its  direction,  and  the  court  shall  have  tha  same  powers  to  in- 
crease the  same  in  its  discretion  that  are  given  by  this  act  to  in- 
crease the  damages  found  by  verdicts  in  actions  upon  the  case ; 
but  all  actions  shall  be  brought  during  the  terra  for  which  the 
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letters-patent  shall  be  granted  or  extended,  or  within  six  years 
after  the  expiration  thereof." 

These  provisions  are  substantially  carried  into  the  Kevised 
Statutes,  section  59  of  the  act  of  1870  being  section  4919  of 
the  latter,  and  section  55  corresponding  to  section  4921,  Ee- 
vised  Statutes,  except  as  to  the  provision  in  respect  to  the  lim- 
itation upon  the  right  to  sue,  which  is  not  found  in  the  Kevised 
Statutes.  But  the  rights  of  the  parties  in  the  present  suit  arose 
while  the  act  of  1870  was  in  force,  and  are  determinable  un- 
der it. 

In  the  case  of  Birdsall  v.  Coolidge,  93  U.  S.,  64,  it  is  de- 
clared, in  reference  to  the  eft'ectof  the  act  of  1870,  that."  gains 
and  profits  are  still  the  proper  measure  of  damages  in  equity 
suits,  except  in  eases  where  the  injury  sustained  by  the  in- 
fringement is  plainly  greater  than  the  aggregate  of  what  was 
made  by  the  respondent ;"  in  which  event  the  provision  is  that 
the  complainant  "  shall  be  entitled  to  recover,  in  addition  to 
the  profits  to  be  accounted  for'by  the  respondent,  the  damages 
he  has  sustained  thereby." 

Mr.  Justice  Clifford,  in  the  opinion  in  this  case,  quotes  a 
passage,  slightly  altered,  from  Curtis  on  Patents,  section  341ff, 
fourth  edition,  page  461,  which,  taken  by  itself,  might  seem  to 
imply  that  prior  to  the  act  of  1870  the  owner  of  a  patent  had 
the  election  to  resort  to  a  court  of  equity  for  the  recovery  of 
profits,  or  a  court  of  law  for  damages,  irrespective  of  any  other 
relief  of  an  equitable  character ;  but  the  language  of  the  pas- 
sage is  to  be  restrained  to  mean  merely  that  the  option  existed 
to  sue  at  law  for  past  infringement,  or  seek  equitable  relief  by 
way  of  prevention,  the  damages  or  profits  following,  as  either 
jurisdiction  is  resorted  to,  each  according  to  its  kind.  For  if 
this  be  not  so,  it  follows  that  since  the  passage  of  the  act  of 
1870  an  owner  of  a  patent  may  recover,  in  a  suit  in  equity, 
profits  and  damages  in  all  cases,  according  to  the  rule  above 
stated,  without  seeking  any  other  relief  whatever,  the  efl:ect  of 
which  would  be  to  give  two  remedies,  one  in  equity,  the  other 
at  law,  merely  for  the  recovery  of  damages  for  an  injury  to  ai 
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legal  right — an  anomaly  not  to  be  found  in  any  other  branch  of 
our  jurisprudence.  And  manifestly,  upon  such  a  construction, 
the  action  at  law  would  soon  become  obsolete,  as  completely 
as  if  it  had  been  abolished  by  legislation.  The  whole  force  of 
the  change  ii]  the  statute  consists  in  conferring  upon  courts  of 
equity, in  the  exerciseof  their  jurisdiction  in  administering  the 
relief  which  they  are  accustomed  and  authorized  to  give,  and 
which  is  appropriate  to  their  forms  of  procedure,  the  power 
not  merely  to  give  that  measui'e  of  compensation  for  the  past, 
which  consists  in  the  profits  of  the  infringer,  but  to  supple- 
ment it,  when  necessary,  with  the  full  amount  of  damage  suf- 
fered by  the  complainant,  and  which,  if  he  had  sued  for  that 
alone,  he  would  have  recovered  in  another  forum,  with  power 
to  increase  the  amount  of.  the  actual  damages,  as  in  courts  of 
law.  But  as  the  account  of  profits  previously  was  the  incident 
of  the  suit,  and  not  its  object,  so  now  the  power  to  award  clani- 
ages  and  to  multiply  them  is  added  as  an  incident  to  the  right 
to  an  account. 

But  the  difierence  between  the  state  of  the  law  before  and 
after  the  act  of  1870  finds  its  best  illustration  in  a  comparison 
between  two  cases,  both  of  ivhich  were  decided  at  the  October 
Term,  1877— Elizabeth  v.  Pavement  Company,  97  U.  S.,  126, 
and  Marsh  v.  Seymour,  Id.,  348. 

In  the  former  the  bill  was  tiled  before  the  passage  of  the 
act,  but  prayed,  besides  an  injunction,  for  both  damages  and 
profits.  It  was  held  that  the  court  below  had  rightly  decided 
that  a  decree  for  profits  alone  could  be  rendered,  inasmuch  as 
the  jurisdiction  of  courts  of  equity  to  decree  damages,  as  dis- 
tinct from  profits,  was  first  conferred  by  the  statute.  Mr.  Jus- 
tice Bradley,  delivering  the  opinion  of  the  court,  remarking 
that  the  general  question  of  the  profits  recoverable  in  equity 
by  a  patentee  was  surrounded  with  many  difficulties,  which 
the  courts  had  not  yet  succeeded  in  overcoming,  said : 

"  But  one  thing  may  be  affirmed  with  reasonable  confidence, 
that  if  an  infringer  of  a  patent  has  realized  no  profit  from,  the 
use  of  an  invention,  he  cannot  be  called  upon  to  respond  for 
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profits  ;  the  patentee,  in  such  .case,  is  left  to  his  remedy  for 
damages.  It  is  also  clear  that  a  patentee  is  entitled  to  re- 
cover the  profits  that  have  been  actually  realized  from  the  use 
of  the  invention,  although  from  other  causes  the  general  busi- 
ness of  the  defendant,  in  which  the  invention  is  employed, 
may  not  have  resulted  in  profits,  as  when  it  is  shown  that  the 
use  of  his  invention  produced  a  definite  saving  in  the  process 
of  manufacture.  (Mowry  v.  Whitney,  14  Wall.,  620  ;  Cawood 
Patent,  94  U.  S.,  695.)  On  the  contrary,  though  the  defend- 
ant's general  business  be  ever  so  profitable,  if  the  use  of  the 
invention  has  not  contributed  to  the  profits  none  can  be  re^ 
covered.  The  same  result  would  seem  to  follow  where  it  is 
impossible  to  show  the  profitable  effect  of  using  the  invention 
upon  the  business  results  of  the  party  infringing.  It  may  be 
added,  that  where  no  profits  are  shown  to  have  accrued,  a 
court  of  equity  cannot  give  a  decree  for  profits  by  way  of  dam- 
ages, or  as  a  punishment  for  the  infringement.  (Livingston  v. 
Woodworth,  15  How.,  559.)  But  when  the  entire  profit  of  a 
business  or  undertaking  results  from  the  use  of  the  invention, 
the  patentee  will  be  entitled  to  recover  the  entire  profits,  if  he 
elects  that  remedy.  And  in  such  a  case  the  defendant  will 
not  be  allowed  to  diminish  the  show  of  profits  by  putting  in 
unconscionahle  claims  for  personal  services  or  other  inequita- 
ble deductions.  (Rubber  Company  v.  Goodyear,  9  Wallace, 
788.)"  And  these  general  propositions,  he  added,  will  hardly 
admit  of  dispute. 

Accordingly,  in  that  case  the  bill  was  dismissed  as  to  the 
city  of  Elizabeth,  which  had  infringed,  because  it  appeared 
that  it  had  made  no  profit  from  the  use  of  the  patented  im- 
provement, while  a  decree  was  rendered  against  the  contractor, 
who  had  laid  the  pavement  which  was  the  subject  of  the  pat- 
ent, because  he  was  shown  to  have  made  profits  from  the  in- 
fringement. The  municipal  corporation,  of  course,  remained 
liable  to  respond  in  damages,  in  an  action  at  law,  for  any  loss 
which  the  plaintiff  could  have  established  by  proof. 

The  eases  of  Marsh  v.  Seymour,  supra,  arose  under  the  act 


256  EooT  V.  Eailkoad  Company.  [Oct.  Term, 

Opinion  of  the  court. 

of  1870,  and  were  bills  for  injnuction  and  account.  Decrees 
were  rendered  in  favor  of  the  complainant,  and  a  reference 
ordered  to  a  master  to  state  an  account  of  profits.  In  both 
cases,  the  respondents  showing  that  they  had  made  no  profits 
by  reason  of  the  use  of  the  invention,  the  complainant  waived 
his  claim  for  a  recovery  on  that  account,  and  decrees  were 
rendered  for  damages  on  the  basis  of  a  license  fee  for  the  in- 
fringing machines  which  had  been  sold,  and  nominal  dam- 
ages for  those  manufactured  but  not  sold.  These  decrees 
were  affirmed,  the  court  saying,  Mr.  Justice  Cliiibrd  deliver- 
ing its  opinion,  that  "  damages  of  a  compensatory  character 
may  be  allowed  to  a  complainant  in  an  equity  suit,  where  it 
appears  that  the  business  of  the  infringer  was  so  improvi- 
dently  conducted  that  it  did  not  yield  any  substantial  profits, 
as  in  the  case  before  the  court." 

In  the  case  of  Parks  v.  Booth,  102  U.  S.,  96,  which  was  a 
suit  in  equity  for  an  injunction,  an  account  of  profits  and  dam- 
ages, under  the  act  of  1870,  a  decree  was  rendered  in  favor  of 
the  complainant,  and  for  profits  and  damages  as  found  by  a 
master.  Under  the  head  of  damages  there  were  included  items 
for  expenses  in  conducting  the  suit,  being  counsel  fees,  compen- 
sation for  the  complainant's  time,  and  interest  on  the  profits. 
The  decree  was  modified  on  appeal,  by  striking  out  all  these 
allowances,  except  that  for  the  complainant's  time  lost  in  at- 
tending to  the  suit.  Interest  on  profits  was  disallowed  on  the 
authority  of  Silsby  v.  Foote,  20  Howard,  386,  on  the  ground 
that  profits  in  such  a  case  are  to  be  regarded  in  the  light  of 
unliquidated  damages.  No  injunction  was  decreed,  as  the 
term  of  the  patent  had  expired.  It  does  not  appear  from  the 
report  of  the  case  when  the  suit  was  begun,  but  a  reference  to 
the  original  record  shows  that  the  bill  was  filed  in  April,  1871, 
before  the  expiration  of  the  term  of  the  patent. 

The  case  of  Hendrie  v.  Sayles,  98  U.  S.,  546,  was  a  bill  in 
equity  for  an  account  of  profits,  filed  after  the  expiration  of 
the  patent,  the  same  patent  on  which  the  present  suit  is  founded.  ' 
It  was  decided  upon  a  single  point  raised  on  demurrer  to  the 
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bill,  the  question  of  jurisdiction  not  being  noticed  either  by 
counsel  or  court.  A  decree  for  the  complainant  was  affirmed 
on  appeal. 

This  appears  to  be  the  only  case  of  the  kind,  until  the  pres- 
ent, that  found  its  way  into  this  court. 

The  ease  of  Eureka  Company  v.  Bailey  Company,  11  Wall., 
458,  is  no  exception  to  this  remark;  although  in  respect  to  it 
the  observation  has  been  made  that  the  injunction  prayed  for 
in  that  ease  was  incidental  to  the  account  and  not  vice  versa. 
That,  however,  is  a  misconception ;  for,  unless  upon  the  ground 
of  a  difference  of  citizenship,  the  court  would  not  have  had 
jurisdiction  to  entertain  the  bill  in  that  case  if  it  had  not  prayed 
for  an  injunction.  For  the  mere  purpose  of  enforcing  the  con- 
tract for  the  royalty,  it  was  not  a  case  arising  under  the  patent 
laws,  so  as  to  give  jurisdiction  to  the  courts  of  the  United  States. 
It  was  because  the  defendant  was  guilty  of  an  infringement  of 
the  complainant's  patent  that  he  was  suable  in  equity  in  these 
courts,  and  to  restrain  that  an  injunction  was  asked  until  he 
should  pay  what  he  had  promised.  The  object  of  the  suit  doubt- 
less was  to  collect  the  royalty,  but  it  was  sought  by  means  of, 
and  therefore  as  an  incident  to,  the  jurisdiction  of  the  court, 
invoked  for  the  purpose  of  enjoining  the  continuance  of  what, 
until  the  royalty  was  acknowledged  and  paid,  was  found  to  be 
an  infringement. 

All  the  acts  of  Congress  relating  to  patents,  prior  to  that  of 
1870,  contained  provisions  specifying  the  special  defenses  which 
might  be  made  in  an  action  at  law  for  an  infringement,  under 
the  plea  of  the  general  issue,  notice  thereof  having  been  pre- 
viously given.  .  The  sixty-iirst  section  of  the  act  of  1870  enu- 
merates the  several  special  matters  thus  authorized  to  be  proved, 
and  adds,  for  the  first  time  in  the  history  of  this  legislation, 
the  clause  that  "  the  like  defenses  maj'  be  pleaded  in  any  suit 
in  equity  for  relief  against  an  alleged  infringement,  and  proofs 
of  the  same  may  be  given  upon  like  notice  in  the  answer  of 
'the  defendant  and  with  the  Hke  effect." 

The  plain  and  obvious  purpose  of  this  provision  is  to  furnish 
17  v4 
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appropriate  modes  in  equity  pleading  for  the  trial  of  all  issues, 
both  of  fact  and  law,  relating  both  to  the  alleged  infringement 
and  the  validity  of  the  patent,  without  the  necessity  of  framing 
special  issues  out  of  chancery  for  trial  by  jury,  or  sending  the 
parties  to  a  court  of  law  tor  the  trial  of  an  action  in  that  forum, 
in  order  to  determine  their  legal  right.  It  proceeds  upon  the 
idea  that  the  court  of  equity,  having  acquired  jurisdiction  for 
the  purpose  of  administering  the  equitable  relief  sought  by 
the  bill,  may  determine  directly  and  for  itself,  in  the  same  pro- 
ceeding, all  questions  incidental  to  the  exercise  of  its  jurisdic- 
tion, notwithstanding  they  may  be  questions  affecting  legal 
rights  and  legal  titles. 

Although  this  was  the  first  statutory  authority  for  the  prac- 
tice, it  was  rather  a  recognition  of  what  had  already  been  es- 
tablished than  its  introduction ;  for  the  practice  had,  in  fact, 
originated  long  beforehand  was  based  upon  well  known  prin- 
ciples of  equity  jurisprudence.  Whatever  question  may  have 
existed  in  reference  to  it  previously,  was  settled  in  the  courts 
of  the  United  States  by  the  decision  in  Goodyear  v.  Day,  2 
Wall.,  Jr.,  0.  0.  Rep.,  283,  a  case  argued  by  Webster  &  Choate, 
and  decided  by  Mr.  Justice  Grier  in  1852.  That  learned  judge 
on  that  occasion  said :  "  It  is  true  that  in  England  the  chan- 
cellor will  generally  not  grant  a  tiual  and  perpetual  injunction 
in  patent  cases,  when  the  answer  denies  the  validity  of  the  pat- 
ent, without  sending  the  parties  to  law  to  have  that  question 
decided.  But  even  there  the  rule  is  oot  absolute  or  universal ; 
it  is  a  practice  founded  more  on  convenience  than  necessity. 
It  always  rests  on  the  sound  discretion  of  the  court.  A  trial  at 
law  is  ordered  by  a  chancellor  to  inform  his  conscience,  not 
because  either  party  may  demand  it  as  a  right,  or  that  a  court 
of  equity  is  incompetent  to  judge  of  questions  of  fact  or  of  legal 
titles."     (See  also  Orr  v.  Merrill,  1  Wood.  &  Minot,  376.) 

The  distinction  in  the  nature  of  the  two  proceedings,  of  an 
action  at  law  and  a  suit  in  equity,  is  plainly  pointed  out  in  this 
section  of  the  statute,  the  former  as  being  an  action  for  an  in- 
fringement, the  latter  as  a  euit  for  relief  against  an  alleged 
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infringement.  And  while,  upon  the  words  used  in  the  fifty-fifth 
section  of  the  act,  it  may  be  that  the  jurisdiction  in  equity 
which  is  thereby  conferred  is  not  exhausted  by  the  power  to 
grant  injunctions  according  to  the  course  and  principles  of  courts 
of  equity  toprevent  the  violation  of  any  right  secured  hy  patent, 
yet  the  statute  immediately  says  that  it  is  upon  a  decree  being 
rendei'ed  in  any  such  case  for  an  infringement — as  though  that 
was  the  only  one — that  the  complainant  shall  be  entitled  to 
recover,  in  addition  to  the  profits  to  be  accounted  for  by  the 
defendant,  the  damages  the  complainant  has  sustained  thereby. 
It  is  impossible,  we  think,  to  maintain  the  claim  that  the 
language  of  this  act,  similar  in  that  respect  to  the  previous 
acts  of  1819  and  1836,  conferring  jurisdiction  in  patent  cases 
in  equity  as  well  as  at  law,  was  meant  to  obliterate  the  dis- 
tinctions between  these  two  jurisdictions,  or  even  to  confuse 
the  boundaries  between  them,  as  it  is  alleged  was  done  by  the 
decision  in  the  case  of  Nevins  v.  Johnson,  3  Watch.,  80,  and 
perhaps  in  other  subsequent  Circuit  Court  decisions.  Indeed  it 
is  the  settled  doctrine  of  this  court  that  this  distinction  of  juris- 
diction between  law  and  equity  is  constitutional  to  the  extent 
to  which  the  seventh  amendment  forbids  any  infringement  of 
the  right  of  trial  by  jury,  as  fixed  by  the  common  law.  And 
the  doctrine  applies  in  patent  cases  as  well  as  others.  This 
court  said  in  Parsons  v.  Bedford,  3  Peters,  446,  speaking  of 
the  meaning  intended  by  the  framers  of  that  amendment,  that 
"  by  common  law  they  meant  what  the  Coustitation  denom- 
inated in  the  third  article  law,  not  merely  suits  which  the  com- 
mon law  recognized  among  its  old  and  settled  proceedings, 
but  suits  in  which  legal  rights  were  to  be  ascertained  and  de- 
termined, in  contradistinction  to  those  where  equitable  rights 
alone  were  recognized  and  equitable  remedies  administered." 
The  rule  was  repeated  in  Fenn  v.  Holme,  21  Howard,  484,  in 
this  language:  "in  every  instance  in  which  this  court  has 
expounded  the  phrases,  proceedings  at  the  common  law  and 
proceedings  in  equitj%  with  reference  to  the  exercise  of  the 
judicial  powers  of  the  courts  of  the  United  States,  they  will  be 
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found  to  have  interpreted  the  former  as  signifying  the  appli- 
cation of  the  definitions  and  principles  and  rules  of  the  com- 
mon law  to  rights  and  obligations  essentially  legal ;  and  the 
latter  as  meaning  the  administration,  with  reference  to  equita- 
ble as  contradistinguished  from  legal  rights,  of  the  equity  law 
as  defined  and  enforced  by  the  Court  of  Chancery  in  England." 

It  becomes  necessary,  therefore,  to  consider  what  support 
there  is  in  the  general  doctrinesof  equity  for  the  contention  of 
the  appellant. 

It  is  the  fundamental  characteristic  and  limit  of  the  juris- 
diction in  equity  that  it  cannot  give  relief  when  there  is  a  plain 
and  adequate  and  complete  remedy  at  law;  and  hence  it  bad 
no  original,  independent,  and  inherent  power  to  afford  redress 
for  breaches  of  contracts  or  torts  by  awarding  damages ;  for 
to  do  that  was  the  very  office  of  proceedings  at  law.  When, 
however,  relief  was  sought  which  equity  alone  could  give,  as  by 
way  of  injunction  to  prevent  a  continuance  of  the  wrong,  in  or- 
der to  avoid  multiplicity  of  suits  and  to  do  complete  justice,  the 
court  assumed  jurisdiction  to  award  compensation  for  the  past 
injury,  not,  however,  by  assessing  damages,  which  was  the  pecu- 
liar office  of  a  jury,  but  requiring  an  account  of  profits,  on  the 
ground  that  if  any  had  been  made  it  was  equitable  to  require 
the  wrong-doer  to  refund  them,  as  it  would  be  inequitable  that 
he  should  make  a  proiit  out  of  his  own  wrong.  As  was  said 
by  Vice- Chancellor  Wigram  in  Colburn  v.  Simms,  2  Hare,  543, 
"  the  court  does  not  by  an  account  accurately  measure  the  dam- 
age sustained  by  the  proprietor  of  an  expensive  work  from  the 
invasion  of  bis  copyright  by  the  publication  of  a  cheaper  book," 
but,  "as  the  nearest  approximation  which  it  can  make  to  jus- 
tice, takes  from  the  wrong-doer  all  the  profits  he  has  made  by 
his  piracy  and  gives  them  to  the  party  who  has  been  wronged." 

Whether  a  bill  for  an  account  of  profits  against  a  wrong-doer 
would  lie,  independently  of  other  equitable  grounds  for  the  in- 
tervention of  the  court,  is  a  questiod,  as  was  said  by  Lord  Chan- 
cellor Brougham  in  Parrott  v.  Palmer,  3  Mylne  &  Keen,  640, 
"  which  has  been  oftentimes  agitated,  and  has  perhaps  never  re- 
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ceived  a  clear  and  a  general  decision  ;  that  is  to  say,  a  distinct 
judgment  on  the  general  proposition,  with  its  hmitations."  He 
concluded  that,  "  from  the  whole,  it  may  be  collected  that  al- 
though as  to  timber  there  exists  considerable  discrepancy,  yet 
the  sound  rule  is  to  make  the  account  the  incident  and  not  the 
principal,  where  there  is  a  remedy  at  law;  but  that  mines  are 
to  be  otherwise  considered,  and  that  as  to  them  the  party  may 
have  an  account  even  in  cases  where  no  injunction  would  lie." 
The  supposed  exception  in  cases  of  mines  seems  to  rest  upon 
a  dictum,  of  Lord  Hardwicke  in  Jesus  College  v.  Bloom,  3  At- 
■  kyn,  262,  that  "  it  was  a  sort  of  trade; "  but  the  reference  is  to 
the  case  of  Bishop  of  Winchester  v.  Knight,  1  P.  Wms.,  406, 
where  the  bill  prayed  for  an  account  of  ore  dug  by  the  ances- 
tor of  the  defendant,  in  respect  to  which  the  argument  was 
that,  being  a  personal  tort,  it  died  with  the  person.  The  de- 
cision was  that  the  plaintiff  was  not  entitled,  but  on  this  point 
the  lord  chancellor  said:  "It  would  be  a  reproach  to  equity 
to  say,  where  a  man  has  taken  my  property,  as  my  ore  or  tim- 
ber, and  disposed  of  it  in  his  life-time  and  dies,  that  in  this 
case  I  would  be  without  remedy.  It  is  true  as  to  the  trespass 
of  breaking  up  meadow  or  ancient  pasture  ground,  it  dies 
with  the  person ;  but  as  to  the  property  of  the  ore  or  timber, 
it  would  be  clear,  even  at  law,  if  it  came  to  the  executor's 
hands,  that  trover  would  lie  for  it ;  and  if  it  has  been  disposed 
of  iti  the  testator's  life-time,  the  executor,  if  assets  are,  left, 
ought  to  answer  it."  It  is  plain  from  these  observations  that 
the  assumed  ground  of  the  equity  jurisdiction  was  the  absence 
of  any  remedy  at  law.  (Powell  v.  Aiken,  4  Kay  &  Johns., 
343.)  It  is  now  clearly  established  in  the  English  chancery 
"  that  a  bill  will  not  lie  for  an  account  of  timber  felled  any 
more  than  for  any  other  money  demand,  except  when  the  ac- 
count is  asked  as  an  incident  to  an  injunction,  and  that  when 
the  plaiutift'  has  no  right  to  an  injunction  he  has  no  right  to 
an  account,  and  his  remedy  is  at  law  alone."  (Per  Sir  Wm. 
M.  James,  L.  J.,  in  Higgiubotham  v.  Hawkins,  L.  R,,  7  Ch. 
App.,  679.) 
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The  same  rule  is  applied  by  the  modern  decisions  in  cases 
of  mines,  where,  as  incident  to  the  felief  sought  by  a  bill,  an 
account  is  asked  of  profits  against  trespassers.  It  appears 
that  as  to  the  mode  of  assessing  compensation  in  such  suits  to 
an  owner  of  coal  which  has  been  improperly  worked  by  the 
owner  of  an  adjoining  mine,  a  different  principle  is  applica- 
ble when  the  coal  is  taken  inadvertently,  or  under  a  bona-fide 
belief  of  title,  and  when  it  is  taken  fraudulently,  with  knowl- 
edge of  the  wrong.  In  cases  of  the  latter  description,  at  law, 
the  strict  rule  of  damages  laid  down  in  Martin  v.  Porter,  5 
M.  &  W.,  351,  was  to  charge  the  value  of  the  coal  without 
allowing  any  of  the  expenses  of  getting  it;  but  in  those  of 
the  former  description  a  milder  rule  was  applied  in  Morgan  «. 
Powell,  3  Q.  B.,  278,  and  Wood  v.  Morewood,  3  Q.  B.,  440, 
which  was  to  give  to  the  plaintiff  the  fair  value  of  the  coals, 
as  if  the  coal-field  had  been  purchased  from  him  by  the  de- 
fendant. This  distinction  was  adopted  and  the  latter  rule  ap- 
plied, in  equity,  by  Vice-Chancellor  Malins  in  Hilton  ??.  Woods, 
L.  E.,  4  Eq.,  432,  and  by  Lord  Chancellor  Hatherley  in  Jegon 
V.  Vivian,  L.  U.,  6  Ch.  App.,  742,  the  latter  remarking  that 
"  this  court  never  allows  a  man  to  make  profit  by  a  wrong." 
This  rule  was  adopted  in  Stockbridge  Iron  Co.  v.  Cone  Iron 
Works,  102  Mass.,  86. 

The  same  rule  applies  in  England  in  patent  and  copyright 
cases^.  The  Vice-Chancellor  Page  Wood,  in  Smith  v.  The 
London  and  Southwestern  Eailway  Co.,  Kay's  Eep.,  415,  said : 
"  The  true  ground  of  relief  in  these  cases  is  laid  down  in 
Bailey  u.  Taylor,  1  Euss.  &  M.,  75,  where  Sir  J.  Leach,  M.  E., 
says:  'The  court  has  no  jurisdiction  to  give  to  a  plaintiff  a 
remedy  for  an  alleged  piracy  unless  he  can  make  out  that  he 
is  entitled  to  the  equitable  interposition  of  this  court  by  in- 
junction ;  and  in  such  case  the  court  will  also  give  him  an  ac- 
count, that  his  remedy  here  may  be  complete.  If  this  court 
do  not  interfere  by  injunction,  then  his  remedy,  as  in  the  case 
of  any  other  injury  to  his  property,  must  be  at  law.'  Unless 
that  primary  right  to  an  injunction  exists,  this  court  has  uo 
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jurisdiction  with  reference  to  a  mere  question  of  danaages." 
The  vice-chancellor  further  observed  that,  as  had  often  been 
stated  by  Lord  Eldon,  as  the  object  of  the  court  in  interfering 
by  injunction  was  the  prevention  of  a  multiplicity  of  suits, 
which  might  be  rendered  necessary  by  continued  infringe- 
ments of  the  patent,  he  was  at  a  loss  to  see  how  the  jurisdic- 
tion could  attach  or  the  relief  by  injunction  be  arrived  at, 
after  the  expiration  of  the  patent,  unless  a  case  were  made 
out  of  a  numerous  series  of  past  infringements,  from  which 
the  parties  were  still  deriving  advantage.  He  then  referred: 
to  Crossley  v.  Beverly,  Webs.  Pat.  Cas.,  119,  as  a  case  where, 
there  was  a  specitic  ground  for  that  relief,  that  the  defendants, 
had  been  manufacturing  the  patented  articles  secretly  and 
fraudulently  for  the  purpose  of  pouring  into  the  market  the 
articles  so  manufactured,  directly  the  patent  should  have  ex- 
pired. In  that  case  the  bill  was  filed  before  the  expiration  of 
the  patent,  and  the  right  to  sue  having  been  thus  acquired,  the 
court  extended  it  to  restrain  using  the  articles  so  manufactured 
after  the  patent  had  expired.  "  Such  a  case,"  continues  the 
vice-chancellor,  "  of  a  fraudulent  attempt  to  evade  the  patent 
might  occur  as  would  enable  the  court  to  i-estrain  the  use  of 
articles  made  in  infringement  of  the  patent  and  kept  back 
until  it  expired,  even  after  its  expiration,  and  the  plaintiff 
having  thus  obtained  a  right  to  the  injunction,  the  right  to  an 
account  would  follow." 

In  the  case  of  Price's  Pat.  Candle  Co.  v.  Bauweu's  Co.,  4 
Kay  &  Johnson,  727,  the  bill  was  dismissed  because,  the  patent 
having  ex'^ired  pendente  lite,  the  relief  by  injunction  could  not 
be  granted  at  the  hearing;  but  in  Davenport  v.  Rylands,  L. 
R.,  1  Eq.  Cas.,  302,  the  same  judge  retained  the  bill,  under 
similar  circumstances,  for  the  purpose  of  an  inquiry  as  to  dam-- 
ages,  because  the  act  of  21  and  22  Vict.,  c.  27,  commonly 
called  Cairn's  act,  passed  after  the  former  decision,  had  altered 
the  rule.  That  statute  declared  that  in  all  cases  in  which  the 
court  has  jurisdiction  to  entertain  an  application  for  an  injunc- 
tion against  a  breach  of  any  covenant,  contract,  or  agreement, 
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or  against  the-  commission  or  continuance  of  any  wrongful  act, 
or  for  the  specified' performance  of  any  covenant,  contract,  or 
agreement,  the  same  court  may  award  damages  to  the  party  in- 
jured eitherin  addition  to  orin  substitution  for  such  injunction  or 
specitic  performance,  and  such  damages  may  be  assessed  in  such 
manner  as  the  court  shall  direct, — a  provision  which  no  doubt 
suggested  the  like  extension  of  the  jurisdiction  of  the  court  in 
patent  cases,  contained  in  our  patent  act  of  1870.  But,  even 
after  the  passage  of  Cairn's  act,  it  was  decided  by  Vice-Chan- 
cellor  Sir  Wm.  M.  James,  in  Betts  v.  G-allais,  L.  li.,  10  Eq. 
Caa.,  392,  that  the  court  would  not  entertain  a  bill  for  the  mere 
purpose  of  giving  relief  in  damages  for  the  infringement  of  a 
patent,  when  the  bill  had  been  filed  so  immediately  before  the 
expiration  of  the  patent  as  to  render  it  impossible  to  have  ob- 
tained an  interlocutory  injunction.  He  characterized  it  as  "  a 
mere  device  to  transfer  a  plain  jurisdiction  to  award  damages 
from  the  court  to  which  that  jurisdiction  properly  belongs,  to 
this  court." 

Mr.  Kerr,  in  his  treatise  on  Injunctions, 41,  summarizes  the 
result  of  many  decisions,  which  he  cites,  under  this  statute,  as 
.follows : 

"  The  statute  did  not  transfer  to  the  court  the  general  juris- 
. diction  of  common  law  by  way  of  damages,  or  extend  its 
jurisdiction  to  cases  where  previously  to  the  statute  it  had  no 
jurisdiction,  or  could  not,  consistently  with  its  rules  and  prin- 
ciples, have  interfered.  The  statute  merely  empowered  the 
court  to  give  damages  in  cases  involving  elements  or  ingredi- 
ents of  an  equitable  character.  If  the  case  as  presented  to 
the  court  was  an  equitable  one,  so  that  the  subject-matter  of  the 
application  is  properly  cognizable  in  equity,  the  court  had  juris- 
diction under  the  statute  to  entertain  the  question  of  damages. 
If,  on  the  other  hand,  the  plaintitf  had  no  equitable  right  at 
the  time  of  bringing  the  action,  so  that  the  matter  has  been  im- 
properly brought  into  equity,  the  statute  had  no  application. 
Damages  may  be  awarded  under  the  statute  if  it  appear  that 
at  the  time  of  bringing  the  action  there  was  an  equitable  case. 
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although  the  case  fee  an  iujuuction  fails,  or  although  an  injunc- 
tion is  not  competent  from  circumstances  which  have  occurred 
since  the  fihng  of  the  bill." 

It  will  be  observed  that  the  British  statute  does  not  touch 
the  question  of  the  account  of  protits  by  an  infringer,  leaving 
that  as  it  stood  before  the  passage  of  the  act.  The  unavoid- 
able inference  is  that  damages  can  only  be  given,  under  the 
act,  in  cases  in  which  an  account  might  be  decreed ;  and  that 
the  patentee  must,  as  it  was  expressly  decided  by  the  House  of 
Lords,  in  De  Vitre  v.  Betts,  L.  R.,  6  H.  L.,  321,  in  all  cases 
when  he  has  a  decree,  elect  whether  he  will  have  an  account  of 
protits  or  an  inquiry  as  to  damages,  and  cannot  have  both. 
Under  the  act  of  Congress  of  1870,  he  may  recover  damages 
in  addition  to  the  profits  to  be  accounted  for  by  the  defendant ; 
but  as  the  recovery  is  limited  by  the  act  to  the  actual  damages, 
it  is  manifest  that  the  recovery  of  damages  and  profits  is  not 
intended  to  be  double,  but  that  when  necessary  the  damages 
are  to  supplement  that  loss  of  the  complainant  which  the  profits 
found  to  have  been  received  are  insufficient  to  compensate, 
subject  to  the  power  of  the  court  as  to  their  increase,  as  in  case 
of  verdicts. 

This  firm  and  indisputable  doctrine  of  the  English  chancery 
has  been  recognized  and  declared  by  this  court,  in  Hipp  v. 
Babin,  19  Howard,  271,  to  be  part  of  the  system  of  equity 
jurisprudence  administered  by  the  courts  of  the  United  States, 
founded  not  only  upon  the  legislative  declaration  in  the  judi- 
ciary act  of  1789,  "that  suits  in  equity  shall  not  be  sustained 
in  either  of  the  courts  of  the  United  States  in  any  case  where 
plain,  adequate,  and  complete  remedy  may  be  had  at  law," 
but  also  upon  the  intrinsic  distinctions  between  the  diti'erent 
jurisdictions  of  law  and  equity.  In  delivering  the  opinion  of 
the  court  in  that  case,  Mr.  Justice  Campbell  remarked  that 
"  the  practice  of  the  courts  of  the  United  States  corresponds 
with  that  of  the  chancery  of  Great  Britain,  except  where  it  ha? 
been  changed  by  rule,  or  is  modified  by  local  circumstances  or 
local  convenience;"  and  cited  the  instances  in  which  "this 
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courthas  denied  relief  in  cases  in  equity,  where  the  remedy  at 
law  has  been  plain,  adequate,  and  complete,  though  the  ques- 
tion was  not  raised  by  the  defendants  in  their  pleadings  nor  sug- 
gested by  the  counsel  in  their  arguments."  He  then  adds : 
"And  the  result  of  the  argument  is  that  whenever  a  court  of 
law  is  competent  to  take  cognizance  of  a  right,  and  has  power 
to  proceed  to  a  judgment  which  aftbrds  a  plain,  adequate,  and' 
complete  remedy,  without  the  aid  of  a  court  of  equity,  the 
plaintiff  must  proceed  at  law,  because  the  defendant  has  a  con- 
stitutional right  to  a  trial  by  jury."  It  was  contended  in  that 
case  that,  notwithstanding  this  general  principle,  the  bill  ought 
to  be  maintained,  because  the  complainants,  being  minors,  were 
authorized  to  call  upon  the  defendants,  who  had  intruded  into 
possession  of  their  lands,  for  an  account  as  guardians,  and  that 
the  court  of  chancery  was  better  fitted  to  take  an  account  for 
rents,  profits,  and  improvements,  and  might  decide  the  ques- 
tion of  title  as  incidental  to  the  account. 

In  reply  to  these  points,  Mr.  Justice  Campbell  remarked  that 
"there  are  precedents  in  which  the  right  of  an  infant  to  treat 
a  person  who  enters  upo.n  his  estate,  with  notice  of  his  title,  as 
guardian  or  bailiff,  and  to  exact  an  account  in  equity  for  the 
profits  for  the  whole  period  of  his  occupancy,  is  recognized." 
"  But,"  he  added,  "  in  those  cases  the  title  must,  if  disputed, 
be  established  at  law,  or  other  grounds  of  jurisdiction  must  be 
shown."  "Nor  can  the  court  retain  the  bill  under  an  impres- 
sion that  a  court  of  chancery  is  better  adapted  for  the  adjust- 
ment of  the  account  for  rents,  profits,  and  improvements.  The 
rule  of  the  court  is,  that  when  a  suit  for  the  recovery  of  the 
possession  can  be  properly  brought  in  a  court  of  equity,  and  a 
decree  is  given,  that  court  will  direct  an  account  as  an  inci- 
dent in  the  cause.  But  when  a  party  has  a  right  to  a  posses- 
sion which  he  can  enforce  at  law,  his  right  to  the  rents  and 
profits  is  also  a  legal  right,  and  must  be  enforced  in  the  same 
jurisdiction.  The  instances  where  bills  for  an  account  of  rents 
and  profits  have  been  maintained  are  those  in  which  special 
grounds  have  been  stated,  to  show  that  courts  of  law  could  not 
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give  a  plain,  iidequate,  and  complete  remedy.  -No  instances 
exist  where  a  person  who  had  been  successful  at  law  has  been 
allowed  to  file  a  bill  for  an  account  of  rents  and  profits  during 
the  tortious  possession  held  against  him,  or  in  which  the  com- 
plexity of  the  account  has  aftbrded  a  motive  for  th.e  interpo- 
sition of  a  court  of  chancery  to  decide  the  title  and  to  adjust 
the  account." 

These  principles  were  announced  in  a  case  for  the  recovery 
of  the  possession  of  real  estate  held  adversely,  but  they  are  of 
general  application,  and  embrace  as  well  the  case  of  torts  to 
personalty,  and  infringements  of  patent  and  copy  rights. 

The  distinct  ground  upon  which  the  opposite  view  is  pre- 
sented to  us  in  argument  is  that  th§  infringer  of  a  patent 
right  is,  by  construction  of  law,  a  trustee  of  the  profits  derived 
from  his  wrong,  for  the  patentee,"  and  that  a  court  of  equity, 
in  the  exercise  of  its  acknowledged  jurisdiction  over  trusts  and 
trustees,  will  require  him  to  account  as  trustee,  without  refer- 
ence to  any  other  relief.  And  in  support  of  this  contention 
we  are  referred  to  passages  in  the  judgments  of  this  court  in 
the  cases  of  Packet  Co.  v.  Sickles,  19  Wall.,  611 ;  Burdell  v. 
Denig,  92  U.  S.,  720,  and  Birdsall  v.  Cooledge,  93  U.  S.,  68, 
all  of  which  have  been  already  cited  in  this  opinion. 

But  the  inference  sought  to  be  drawn  from  the  expressions 
referred  to  is  not  warranted.  It  is  true  that  it  is  declared 
in  those  eases  that,  in  suits  in  equity  for  relief  against  in- 
fringements of  patents,  the  patentee,  succeeding  in  establish- 
ing his  right,  is  entitled  to  an  account  of  the  profits  realized 
by  the  infringer,  and  that  the  rule  for  ascertaining  the  amount 
of  such  profits  is  that  of  treating  the  infringer  as  though  he 
were  a  trustee  for  the  patentee,  in  respect  to  profits.  But  it  is 
nowhere  said  that  the  patentee's  right  to  an  account  is  based 
upon  the  idea  that  there  is  a  fiduciary  relation  created  be- 
tween him  and  the  wrong-doer  by  the  fact  of  infringement, 
thus  conferring  jurisdiction  upon  a  court  of  equity  to  admin- 
ister the  trust  and  to  compel  the  trustee  to  account.  That 
would  be  a  reductio   ad  absurdum,  and,  if  accepted,  would 
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extend  the  jurisdiction  of  equity  to  every  case  of  tort  where 
the  wrong-doer  had  realized  a  pecuniary  profit  from  his 
wrong.  All  that  was  meant  in  the  opinions  referred  to 
was  to  declare  according  to  what  rule  of  computation  and 
measurement  the  compensation  of  a  complainant  would  be 
ascertained  in  a  court  of  equity,  which  having  acquired  juris- 
diction upon  some  equitable  grounds  to  grant  relief,  would  re- 
tain the  cause  for  the  sake  of  administering  an  entire  remedy 
and  complete  justice,  rather  than  send  him  to  a  court  of  law 
for  redress  in  a  second  action.  The  rule  adopted  was  that  whiclj 
the  court  in  fact  applies  in  cases  of  trustees  who  have  com- 
mitted breaches  of  trust  by  an  unlawful  use  of  the  trust  prop- 
erty for  their  own  advantage  ;  that  is,  to  require  them  to  re- 
fund the  amount  of  profit  which  they  have  actually  realized. 
This  rule  was  adopted  not  for  the  purpose  of  acquiring  juris- 
diction, but,  in  cases  where,  having  jurisdiction  to  grant  equi- 
table relief,  the  court  was  not  permitted  by  the  principles  and 
practice  in  equity  to  award  damages  in  the  sense- in  which  the 
law  gives  them,  but  a  substitute  for  damages,  at  the  election  of 
the  complainant,  for  the  purpose  of  preventing  multiplicity  of 
suits.  And  the  particular  rule  was  formulated,  as  will  be  seen 
by  reference  to  the  cases  already  referred  to,  out  of  tenderness 
to  defendants,  in  order  to  mitigate  the  severity  of  the  punish- 
ment to  which  they  might  be  subjected  in  an  action  at  law  for 
damages,  and  because  it  was  thought  more  equitable  merely 
to  deprive  them  of  the  actual  profits  arising  from  their  wrong 
than  to  make  no  allowances,  iu  estimating  damages,  for  the 
cost  and  expense  of  the  business  in  the  prosecution  of  which 
they  had  violated  the  rights  of  the  complainant.  The  same 
reason  operated  in  the  establishment  of  the  similar  rule  acted 
upon  in  the  cases  of  Hilton  v.  Woods,  L.  E.,  4  Eq.,  432,  and 
Jegon  V.  Vivian,  L.  E.,  6  Oh.  App.,  742,  already  cited  in  a 
previous  part  of  this  opinion.  The  rule  itself  is  reasonable 
and  just,  though  sometimes  perverted  and  abused.  It  has 
been  constantly  acted  upon  by  the  courts.  But  it  is  a  rule  of 
administration  and  not  of  jurisdiction,  and, although  the  creat- 


1881.]  KooT  V.  Eaileoad  Compant.  269 

Opinion  of  the  court. 


ure  of  equity,  it  is  recognized  as  well  at  law  as  one  of  the 
measures,  though  not  the  limit,  for  the  recovery  of  damages. 

The  case  is  not  within  the  principle  according  to  which,  in 
certain  circumstances,  a  court  of  equity  decrees  a  wrong-doer 
to  be  a  trustee  de  son  tort,  and  exerts  its  jurisdiction  over  him 
in  that  character.  Where  a  defendant  has  wrongfully  inter- 
meddled with  property  already  impressed  with  a  trust,  he  may 
be  required  as  a  trustee  to  account  for  it,  as  was  done  in  the 
case  of  The  People  v.  Houghtaling,  7  California,  348,  because 
trust  property  may  be  followed,  wherever  it  can  be  traced,  into 
whosesoever  possession  it  comes,  except  that  of  a  bona-fide  par- 
chaser  without  notice.  It  is  the  character  of  the  property,  and 
not  the  wrong  done  in  converting  or  withholding  it,  that  con- 
stitutes the  wrong-doer  a  trustee. 

Our  conclusion  is  that  a  bill  in  equity  for  a  naked  account 
of  profits  and  damages  against  an  infringer  of  a  patent  cannot 
be  sustained;  that  such  relief  ordinarily  is  incidental  to  some 
other  equity,  the  right  to  enforce  which  secures  to  the  patentee 
his  standing  in  court;  that  the  most  general  ground  for  equi- 
table interposition  is  to  insure  to  the  patentee  the  enjoyment  of 
his  specific  right  by  injunction  against  a  continuance  of  the 
infringement;  but  that  grounds  of  equitable  relief  may  arise, 
other  than  by  way  of  injunction,  as  where  the  title  of  the  com- 
plainant is  equitable  merely,  or  equitable  interposition  is  neces- 
sary on  account  of  the  impediments  which  'prevent  a  resort  to 
remedies  purely  legal ;  and  such  an  equity  may  arise  out  of 
and  inhere  in  the  nature  of  the  account  itself,  springing  from 
special  and  peculiar  circumstances  which  disable  the  patentee 
from  a  recovery  at  law  altogether,  or  render  his  remedy  in  a 
legal  tribunal  difiicult,  iriadequate,  and  incomplete ;  and  as 
such  cases  cannot  be  defined  more  exactly,  each  must  rest  upon 
its  own  particular  circumstances,  as  furnishing  a  clear  and 
satisfactory  ground  of  exception  from  the  general  rule. 

The  case  of  Garth  v.  Cotton,  1  Dickens,  183,  furnishes  an 
interesting  and  curious  illustration  of  one  of  the  excepted  cases. 
In  that  case  Lord  Hardwicke  sustained  a  bill  in  equity,  in  a 
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case  of  waste,  for  an  account  of  timber  felled  and  sold,  where 
there  could  be  no  injunction,  in  favor  of  a  complainant  unborn 
at  the  time  of  its  commission,  whose  estate  was  a  contingent 
remainder,  supported  by  a  limitation  to  trustees  to  preserve  it, 
the  defendant  being  the  owner  of  a  prior  term  of  years,  and 
the  ultimate  remainder-man  in  fee.  The  lord  chancellor  pro- 
ceeded on  the  ground  of  collusion  between  the  defendants  and 
a  nominal  or  imputed  breach  of  trust  on  the  part  of  the  trustees 
to  preserve  the  contingent  remainder  in  permitting  the  wrong; 
and  distinguished  the  case  from  Jesus  College  v.  Bloom,  3 
Atk.,  262,  particularly  on  the  ground  that  the  complainant 
could  have  no  remedy  at  law.  Another  instance  of  an  excep- 
tion is  mentioned  by  Vice-Chancellor  Page  Wood  in  the  ex- 
tract from  his  judgment  in  the  case  of  Smith  v.  The  London 
and  Southwestern  Railway  Co.,  Kay's  Rep.,  415,  contained  in 
a  previous  part  of  this  opinion. 

It  does  not  appear  from  the  allegations  of  the  bill  in  the 
present  case  that  there  are  any  circumstances  which  would  I'en- 
der  an  action  at  law  for  the  recovery  of  damages  an  inade- 
quate remedj-  for  the  wrongs  complained  of ;  and,  as  no  ground 
for  equitable  relief  is  presented,  we  are  of  opinion  that  the 
Circuit  Court  did  not  err  in  sustaining  the  demurrer  and  dis- 
missing the  bill.     Its  decree  is  therefore  affirmed. 

Affirmed. 


Augustus  H.  Burley,  assignee  in  bankruptcy  of  David 
Kriegh,  v.  James  L.  Flint,  executor  of  Thompson  J.  S. 
Flint,  deceased. 

March  IS,  1882. 

A  bill  of  review  whicii  pi-ayed  to  have  so  ranch  of  a  decree  set  aside  as  de- 
nied tlie  statutory  riglit  of  redemption  given  by  the  State  law  in  cases 
of  fnreclosnre  of  a  moi-tgage,  dismissed,  it  appearing  that  tlie  paity 
wishing  to  redeem  did  not  malte  the  offer  to  redeem  in  the  lime  re- 
quired by  the  statute,  and  the  coiii't  holding  that  he  could  not  malse 
sucli  offer  after  such  time  had  expired,  and  that  therefore  it  could 
serve  no  good  purpose  to  set  aside  such  decree,  even  if  erroneous. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

Francis  H.  Kales,  for  appellant. 

E.  B.  Mc  Cagg,  for  appellee. 

Miller,  J. — Flint,  the  appellee,  obtained  in  the  Circuit 
Court  of  the  Northern  District  of  Illinois,  ou  the  19th  of  Oc- 
tober, 1877,  a  decree  foreclosing  a  mortgage  against  Kriegh, 
the  mortgagor,  Burley,  his  assignee  in  bankruptcy,  and  others. 
The  decree  ordered  a  sale  according  to  the  usual  course  and 
practice  of  the  court,  which,  in  the  case  of  Brine  v.  The  In- 
surance Company,  96  TJ.  S.  E.,  627,  we  held  to  mean  a  sale 
without  any  right  of  redemption.  Such  a  sale  was  made  to 
Flint,  and  an  order  of  confirmation,  and  for  a  deed,  and  for 
delivery  of  possession,  and  expressly  cutting  off  all  right  of  re- 
demption, was  entered  by  the  court  on  the  13th  day  of  March, 
1878,  with  a  further  decree  against  the  assignee  for  payment 
out  of  assets,  pro  rata,  of  a  balance  not  satisfied  by  the  sale. 

On  the  17th  day  of  October,  1879,  Burley,  the  assignee, 
filed  in  the  same  court,  but  without  leave,  a  bill  of  review, 
seeking  to  reverse  so  much  of  the  former  decrees  of  the  court 
as  denied  the  statutory  right  of  redemption  given  by  the  laws 
of  Illinois  in  regard  to  the  laud  sold  under  such  decrees. 

A  hearing  was  had  on  a  motion  to  dismiss  this  bill,  which, 
by  consent  of  counsel,  as  the  record  states,  was  to  be  treated 
also  as  a  demurrer,  and  the  court  dismissed  the  bill,  from 
which  order  this  appeal  is  prosecuted. 

The  appellant  in  his  bill  does  not  seek  to  reverse  the  order 
of  sale  to  satisfy  the  amount  found  due  to  Flint ;  nor  does  he 
ask  that  the  sale  made  under  that  order  be  set  aside  and  a 
new  sale  ordered ;  nor  does  he  make  any  offer  to  redeem  by 
payment  of  the  amount  found  by  the  court  to  be  due  on  the 
original  mortgage ;  nor  does  he  offer  to  pay  the  amount  bid 
at  the  sale  by  Flint,  the  mortgagee,  or  tender  any  sum  in 
court  as  assurance  that  he  will  do  so.     He  simply  and  purely 
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asks  that  so  much  of  the  decree  as  forecloses  this  statutory 
light  to  redeem  may  be  reviewed  and  reversed. 

What  will  such  an  order  avail  him  ?  The  decree  and  the 
sale  under  it  will  still  stand  good.  The  time  within  which 
defendant  can  redeem  by  the  statute  of  Illinois  has  long  since 
passed,  and  he  has  made  no  offer  to  redeem.  The  sale  was 
made  prior  to  the  23d  of  February,  1878,  the  date  of  the  mas- 
ter's report,  and  the  present  bill  filed  October  17, 1879,  twenty 
months  afterwards,  and  at  a  time  when,  by  the~  statute,  both 
the  defendant  and  his  judgment  creditors  had  ceased  to  have 
any  right  of  redemption. 

If  appellant  had  appealed  from  the  original  decree  to  this 
court  his  remedy  was  plain,  and  the  decree  would  have  been 
reversed.  The  same  result  would  probably  have  followed  an 
appeal  from  the  order  confirming  the  sale  and  cutting  oti"  the 
right  to  redeem.  He  did  not  see  proper  to  follow  suQh  a 
course,  but  seeks  by  this  bill  of  review  to  let  the  original  de- 
cree stand,  to  let  the  sale  stand,  but  to  have  a  declaration  of 
court  that  the  order  foreclosing  the  statutory  right  of  redemp.- 
tion  be  reversed. 

How  can  this  avail  him,  since  his  time  for  redemption  was 
passed  before  he  tiled  his  bill  ?  It  would  be  of  no  use  to  him 
unless  the  court  should  go  further  and  make  a  decree  that  he 
now  has  the  right  to  redeem  in  the  same  manner  as  if  he  had 
tendered  the  money  within  the  twelve  or  the  fifteen  months 
which  the  law  allowed  for  that  purpose. 

"We  do  not  think  the  court  should  decree  that  he  may  now 
redeem  on  payment  of  the  sum  bid  and  interest.  If  he  de- 
signed to  avail  himself  of  the  right  of  redemption  purely  stat- 
utory, he  should  bring  himself  within  the  terms  of  the  statute. 

Such  is  the  view  of  a  case  precisely  similar  taken .  by  the 
Supreme  Court  of  IlUnois. 

That  court,  in  the  case  of  Suitterlin  v.  The  Connecticut  Mu- 
tual Insurance  Company,  90  Illinois,  483,  while  recognizing 
the  doctrine  of  the  case  of  Brine  v.  The  Insurance  Company, 
holds  that  the  party  seeking  to  redeem  under  such  a  decree 
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and  sale  as  the  one  before  us,  can  do  so  only  by  making  the 
offer  within  the  time  prescribed  by  the  statute,  and  cannot  do 
so  afterwards.  We  concur  in  that  view,  and  affirm  the  de- 
cree of  the  Circuit  Court  in  this  case. 

Affirmed. 


Eebecca  B.  Youns,  executrix  op  John  H.  Young,  deceased, 
V.  The  American  Steamship  Company. 

March  13, 1882. 

The  exemption  allowed  bj'  section  4513  of  tlie  Revised  Statutes  of  the 
United  States  from  the  fee  of  two  dollars  allowed  the  shipping  com- 
missioner for  services  in  shipping  crews,  extends  to  a  reshipment  on 
all  voyages  succeeding  in  regular  order  the  one  for  whicli  fees  are  paid, 
and  is  not  limited  to  the  one  next  succeeding. 

Error  to  the  Supreme  Court  of  the  "State  of  Pennsylvania. 

Henry  Flanders,  for  plaintiff  in  error. 

Morton  P.  Henry,  for  defeudants  in  error. 

Field,  J. — The  defendant  in  the  court  below,  John  H. 
Young,  who  died  since  this  case  has  been  pending  here,  was 
appointed  shipping  commissioner  of  the  United  States  at  the 
port  of  Philadelphia  in  July,  1872,  and  was  continuously  in 
office  from  that  time  until  the  present  action  was  commenced, 
in  March,  1876.  The  plaintiff  in  the  court  below  is  a  corpora- 
tion created  under  the  laws  of  Pennsylvania,  and  during  the 
period  the  deceased  held  his  office  was  the  owner  of  four 
steamships  sailing  under  the  American  flag  between  the  ports 
of  Philadelphia  and  Liverpool.  The  men  composing  the 
crews  of  the  steamships  were  shipped  before  the  commissioner 
for  a  voyage  from  Philadelphia  to  Liverpool  and  back;  and 
for  every  man  shipped  on  each  voyage  the  commissioner  re- 
ceived from  the  company  the  sum  of  two  dollars,  the  pay- 
ment of  which  was  demanded  by  him  by  virtue  of  his  office. 
18  v4 
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The  total  number  of  men  shipped  at  Philadelphia,  on  board 
these  steamships,  between  the  dates  mentioned,  was  six  thou- 
sand one  hundred  and  thirty-six;  of  which  number  two  thou- 
sand four  hundred  and  thirty-nine  reshipped  and  sailed  on  the 
next  succeeding  voyage  of  the  same  steamship  on  which  they 
had  returned  to  that  port.  For  these  the  commissioner  de- 
manded and  received  from  the  company  four  thousand  eight 
hundred  and  seventy-eight  dollars,  payments  being  made  from 
time  to  time,  as  the  bills  were  presented  by  him,  immediately 
after  the  reshipment  of  the  men. 

The  present  action  was  brought  in  the  Court  of  Common 
Pleas  of  the  county  of  Philadelphia  to  recover  this  sum,  and 
was  submitted  for  decision  upon  an  agreed  statement  of  facts. 
That  court  held  that  the  payments  were  voluntary,  and  that 
the  money,  therefore,  could  not  be  recovered  back.  The  case 
being  carried  to  the  Supreme  Court  of  the  State,  the  decision 
of  the  Court  of  Common  Pleas  was  reversed,  and  judgment 
ordered  for  the  plaintiff  for  the  amount  claimed.  To  review 
this  judgment  the  case  is  brought  here. 

Two  questions  were  presented  for  consideration  to  the 
Supreme  Court  of  the  State:  first,  whether  the  shipping  com- 
missioner was  entitled  to  charge  a  fee  of  two  dollars  for  each 
seaman  who,  on  the  return  of  a  vessel  of  the  company  to 
Philadelphia,  reshipped  and  sailed  on  the  same  vessel  in  suc- 
ceeding voyages;  and  second,  whether,  if  the  fees  collected 
by  him  were  illegally  exacted,  they  could  be  recovered  back, 
it  not  appearing  that  any  objection  was  made  at  the  time  to 
their  payment.  That  court  decided  both  questions  in  favor 
of  the  company,  and  the  same  questions  are  now  presented 
to  us. 

The  Revised  Statutes  require  the  several  Circuit  Courts  of 
the  United  States,  within  whose  jurisdiction  there  is  a  port  of 
entry  and  of  ocean  navigation,  to  appoint  a  shipping  commis- 
sioner for  it;  and  empower  them  to  regulate  the  mode  of 
conducting  business  in  his  office,  and  to  exercise  full  control 
over  it.     (Sec.  4501.)     They  also  require  him  to  take  an  oath 
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of  office,  and  to  give  a  bond,  with  sureties,  in  sucli  sum  as  the 
circuit  judge  may  prescribe,  not  less  than  iive  thousand  dollars, 
for  the  faithful  discharge  of  his  duties,  (Sec.  4502.)  They 
provide,  with  certain  exceptions  not  necessary  to  be  stated  in 
this  case,  that  the  master  of  every  vessel  bound  from  a  port 
in  the  United  States  to  any  foreign  port  shall,  before  he  pro- 
ceeds on  such  voyage,  make  an  agreement,  in  writing  or  in 
print,  with  every  seaman  whom  he  carries  to  sea  as  one  of  the 
crew,  which  must  contain  various  particulars  relating  to  the 
nature  and  probable  duration  of  the  voyage  contemplated, 
.the  port  or  country  where  it  is  to  terminate,  the  number  and 
description  of  the  crew,  the  time  when  the  seaman  is  to  be  on 
board  to  begin  work,  the  capacity  in  which  he  is  to  serve,  the 
wages  he  is  to  receive,  the  provisions  with  which  he  is  to  be 
furnished,  and  regulations  as  to  his  conduct,  and  to  the  fines 
and  punishments  to  which  he  n^ay  be  subjected,  and  stipula- 
tions as  to  advance  and  allotment  of  wages.  (Sec.  4511.) 
The  agreement,  except  as  otherwise  specially  provided,  is  to 
be  signed  in  duplicate  in  the  presence  of  the  commissioner, 
acknowledged  before  him,  and  certitied  under  his  hand  and 
official  seal,  one  copy  of  which  is  to  be  retained  by  him  and 
the  other  to  be  delivered  to  the  master  of  the  vessel.  (Sec. 
4512.)  For  each  seaman  thus  shipped  the  commissioner  is 
allowed  a  fee  of  two  dollars. 

But  the  statutes  also  declare  that  these  provisions  as  to  the 
duty  of  the  master  and  the  contract  with  the  seamen  shall  not 
apply  to  masters  of  vessels  in  cases  where  the  seamen  are,  by 
custom  or  agreement,  entitled  to  participate  in  the  profits  or 
results  of  a  cruise  or  voyage,  nor  to  masters  of  coastwise  or 
lake-going  vessels  that  touch  at  foreign  ports ;  but  that  "  sea- 
men may  by  agreement  serve  on  board  such  vessels  a  definite 
time,  or,  on  the  return  of  any  vessel  to  a  port  in  the  United 
States,  may  reship  and  sail  in  the  same  vessel  on  another  voy- 
age without  the  payment  of  additional  fees  to  the  shipping 
commissioner  by  either  the  seaman  or  the  tiaaster."    (Sec.  4513.) 

The  solution  of  the  first  question  presented  depends  upon 
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the  construction  given  to  this  last  clause.  The  contention  of 
the  commissioner  is  that  the  exemption  from  payment  of  fees 
on  the  reshipment  is  limited  to  the  reshipment  for  one  other 
voyage,  and  to  that  immediately  following  the  one  at  which 
the  fees  were  paid.  On  the  other  hand,  the  contention  of  the 
steamship  company  is  that  the  exemption  applies  to  a  reship- 
ment for  all  voyages  succeeding  the  first  one  in  regular  order. 
We  are  of  opinion  that  this  latter  construction  is  the  correct 
one. 

The  legislation  of  Congress  was  designed  for  the  protection 
of  seamen  in  the  merchant  service  ;  they  had  previously  been 
the  subject  of  constant  imposition  and  deception.  As  a  class, 
particularly  those  serving  as  common  sailors,  they  are  pro- 
verbially improvident,  and  frequently  the  prey  of  unscrupu- 
lous landsmen.  Soon  stripped  when  in  port  of  their  hard 
earnings,  they  are  generally  willing  to  accept  employment  on 
almost  any  terms.  Their  necessitous  condition  often  com- 
pelled them  to  submit  to  harsh  contracts  which  placed  them 
completely  in  the  power  of  masters  of  vessels.  To  remedy 
these  evils  the  office  of  shipping  commissioner  was  created ; 
and  he  is  charged  with  the  performance  of  important  duties 
connected  with  the  shipment  and  discharge  of  seamen.  Every 
engagement  for  their  service  must  be  made  and  signed  before 
him.  But  when,  satisfied  with  the  vessel  upon  which  they  have 
served  and  with  the  treatment  received,  they  are  disposed  to 
continue  in  the  employment  of  the  same  owners,  they  can 
have  no  occasion  for  his  services.  All  that  is  then  required  of 
him  is  to  see  that  the  renewed  contract  is  signed  and  acknowl- 
edged in  his  presence.  The  exemption  of  the  reshipment  from 
fees  was  undoubtedly  made,  as  suggested  by  the  Supreme  Court 
of  Pennsylvania,  to  encourage  a  more  steady  and  continuous 
service,  and  to  make  it  for  the  interest  of  masters  to  so  treat 
their  crews  as  to  induce  them  to  remain  with  the  vessels.  This 
object  requires  the  extension  of  the  exemption  to  a  reshipment 
on  all  voyages  succeeding  in  regular  order  the  one  for  which 
fees  were  paid,  equally  as  to  the  one  next  succeeding.     Every 
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reshipment  must  by  its  terras  be  only  for  another  voyage,  not 
for  several  voyages.  So,  upon  a  strict  construction,  as  well  as 
upon  a  view  of  the  intention  of  the  exemption,  the  same  re- 
sult must  follow.  No  reason  can  be  assigned  why  the  exemp- 
tion should  extend  to  the  tirst  reshipment  on  the  same  vessel 
that  will  not  apply  to  all  subsequent  reshipments  following 
continuously. 

It  is  of  no  weight  against  this  construction  of  the  statutes 
that  it  may  deprive  the  commissioner  of  fees  to  an  extent  ma- 
terially affecting  his  compensation.  Statutes  are  not  to  be 
wrested  from  their  true  meaning  because  a  diminution  of  the 
fees  of  an  office  may  result  from  it. 

It  follows  that  we  agree  with  the  Supreme  Court  of  the  State 
on  the  first  question  presented.  Upon  the  second  question, 
whether  the  payments  were  voluntary,  and,  therefore,  the 
money  could  not  be  recovered  back,  we  express  no  opinion  ; 
for,  in  any  view  in  which  it  may  be  considered,  it  is  not  one 
of  Federal  law.  The  ruling  of  the  State  court  on  this  point  is 
final,  so  far  as  we  are  coucerned  in  this  action. 

Judgment  affirmed.  Affirmed. 


The  National  Steam  Navigation  Company  v.  Joseph  W. 
Dyer,  William  Leavitt,  Samuel  P.  Shaw,  et  al.  ;  and 
Joseph  "W.  Dyer,  William  Leavitt,  Samuel  P.  Shaw,  et 
AL.  v.  The  National  Steam  Navigation  Company. 

March  20,  1882. 

1.  The  lirnitrd  linbility  act  of  1S51,  repi-ocluced  in  the  Revised  Statutes  in 

sections  42S2,  &c.,  applies  to  owners  of  foreign  as  well  as  domestic 
vessels,  and  to  acts  done  on  the  high  seas  as  well  as  in  waters  of  the 
United  States,  except  when  a  collision  occurs  between  two  vessels  of 
the  same  foreign  nation,  or,  perhaps,  of  two  foreign  nations  having  the 
same  maritime  law. 

2.  The  maritime  law  of  the  United  States,  as  found  in  the  statute,  is  the 

same  as  the  general  maritime  law  of  Europe,  and  is  different  from 
(hat  of  Great  Britain  in  this :  that  tlie  former  gauges  the  liability  by 
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the  value  of  the  ship  and  freight  after  the  loss  or  injnrj',  and  the  lat- 
ter by  their  value  before  the  loss  or  injury,  not  exceeding  £15  per 
ton. 

3.  The  maritime  law  is  only  so  far  operative  as  law  in  any  country  as  it  is 

adopted  by  the  laws  and  usages  of  that  country.  The  principles  laid 
down  on  tliis  subject  in  Norwicli  Co.  v.  Wright,  13  Wall.,  116,  and  in 
The  Lottawana,  21  Wall.,  558,  reasserted  and  affirmed. 

4.  The  courts  of  every  country  will  administer  justice  according  to  its 

laws,  unless  a  ditferent  law  be  shown  to  apply;  and  this  rule  applies 
to  transactions  taking  place  on  t!ie  high  seas.  If  a  collision  occur  on 
the  high  seas  between  two  vessels,  controversies  arising  therefrom  will 
be  governed  in  the  courts  of  this  country  by  our  laws,  unless  the  two  col- 
liding sliips  belong  to  the  same  foreign  country,  or,  perhaps,  to  diffei'- 
ent  countries  using  the  same  law,  when  they  will  be  governed  by  the 
laws  of  the  country  to  which  tliey  belong. 

5.  Ship-owners  may  avail  tliemselves  of  the  defense  of  limited  responsi- 

bility by  answer  or  plea  as  well  as  by  the  form  of  proceeding  pre- 
scribed by  the  rules  of  this  court,  at  least  so  far  as  to  obtain  protec- 
tion against  the  libelants  or  plaintiffs  in  the  suit.  Those  rules  were 
not  intended  to  restrict  them,  but  to  aid  tliem  in  bringing  into  con- 
course those  having  claims  against  them  arising  from  the  acts  of  the 
master  or  crew. 

6.  It  the  owners  plead  the  statute,  a  decree  may  be  made  requiring  them 

to  pay  into  court  the  limited  amount  for  which  tliey  are  liable,  and 
distributing  the  said  amount  pro  rata  amongst  the  parties  claiming 
damages.  Such  a  proceeding  in  a  court  of  admiralty  would  be  an 
"appropriate  proceeding"  under  the  statute. 

7.  It  is  not  necessary  that  ship-owners  should  surrender  and  transfer  the 

ship  in  order  to  claim  the  benefit  of  the  law.  That  is  only  one  mode 
of  I'elief.  They  may  plead  their  immunity,  and,  if  found  In  or  con- 
fessing fault,  may  abide  a  decree  against  them  for  the  value  of  ship 
and  freight  as  found  by  the  proofs. 

8.  The  rule  of  damages  in  case  of  goods  lost  or  destroyed  on  the  liigh  seas 

by  the  fault  of  those  in  charge,  is  the  price  or  value  of  the  goods  at 
tlio  place  of  shipment,  with  all  charges  of  lading,  insurance,  and 
transportation,  and  interest  at  six  per  cent,  per  annum,  but  witliout 
any  allowance  for  anticipated  profits. 

9.  When  the  goods  have  no  market  value  at  the  place  of  shipment,  resort 

may  be  bad  to  other  means  of  ascertaining  their  actual  value,  such  as 
the  price  which  they  usually  bring  at  the  port  of  destination,  with  a 
fair  deduction  for  profits  and  charges. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  New  York. 
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John  C'hetwood,  Thomas  E.  Slillman,  and  William  A.  Butler, 
for  the  Steain  Navigation  Company. 

James  C.  Carter  and  Benedict,  Taft  ^  Benedict,  for  Dyer  and 
others. 

Bradley,  J. — The  steamship  Scotland,  belonging  to  the 
National  Steam  Navigation  Company,  a  corporation  of  Great 
Britain,  sailed  from  New  York  for  Liverpool  on  the  1st  of 
December,  1866,  with  freight  and  passengers ;  and  after  reach^ 
ing  the  high  sea,  opposite  Fire  Island  light,  ran  into  the  AraeF>- 
ican  ship  Kate  Dyer,  hound  from  Callao,  in  the  Republic  of 
Peru,  to  New  York,  laden  with  a  cargo  of  guano.  The  Kate 
Dyer  immediately  sank,  and  ship  and  cargo  were  totally  lost. 
The  steamship  suit'ered  so  severely  from  the  collision  that  she 
put  back,  but  was  unable  to  get  further  that  the  middle  ground 
outside  and  south  of  Sandy  Hook,  where  she  also  sank  and 
became  a  total  loss,  with  the  exception  of  some  stripping  of 
ship's  material,  consisting  of  anchors,  chains,  rigging,  and  cabin 
furniture  got  from  her  by  the  Coast  Wrecking  Company  be- 
fore she  went  down.  Libels  in  personam  were  tiled  in  the  Dis- 
trict Court  for  the  Eastern  District  of  New  York  against  the 
Steam  Navigation  Company  by  the  owners  of  the  Kate  Dyer, 
the  Peruvian  Government,  owner  of  her  cargo,  and  by  a  pas- 
senger and  some  of  the  crew  who  lost  certain  efl'ects  by  the 
sinking  of  the  ship.  Personal  service  of  process  not  being 
obtainable,  the  marshal  attached  another  vessel  belonging  to. 
the  steamship  company  lying  in  the  port  of  New  York,  which, 
was  duly  claimed  and  released  on  stipulation,  and  the  steam-- 
ship  company  appeared  and  responded  to  the  libel.  The  an- 
swer admitted  the  collision,  but  denied  that  the  Scotland  was. 
in  fault,  and  further  alleged  as  follows :  "  Respondents,  further 
answering,  say  that  said  steamer  Scotland  was  by  said  collision, 
sunk  and  destroyed,  and  that  there  is  no  liability  in  personam. 
against  these  respondents  for  said  loss  of  the  Kate  Dyer." 
Proofs  being  taken,  the  District  Court  rendered  a  decree  in, 
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favor  of  the  libelants,  which,  on  appeal  to  the  Cireoit  Court, 
was  substantially  affirmed.  The  ownei's  of  the  Kate  Dj-er 
were  awarded  fifty-six  thousand  dollars  with  interest;  the 
owners  of  the  cargo,  fifty-seven  thousand  three  hundred  and 
seventy-five  dollars  with  interest ;  and  the  passengers  and  crew 
upwards  of  eleven  thousand  dollars  with  interest. 

On  the  trial  in  the  Circuit  Court  the  respondents,  besides 
contesting  the  question  of  fault  and  general  lialnlity,  again  in- 
sisted upon  the  benefit  of  the  limited  liability  law,  and  proposed 
for  adoption  by  the  court  a  certain  finding  of  fact  and  conclu- 
sion of  law  looking  to  that  end.  The  finding  of  fact  was  sub- 
stantially adopted  by  the  court,  as  follows: 

"The  steamer  was,  by  reason  of  the  said  collision  and  iu 
consequence  thereof,  so  injured  that  although  at  once  put  about 
she  could  only  reach  the  'outer  middle,'  so  called,  on  the  west 
isideof  the  channel  south  of  Sandy  Hook,  where  she  sank  and 
became  a  total  loss,  except  that  a  large  amount  of  anchors, 
.(ihixuis,  rigging,  and  cabin  furniture,  of  the  value  of  several 
,  thoiusand  dollars,  was  saved  from  her  and  delivered  to  the  agent 
,of  the  respondents.     She  earned  no  freight,  the  voyage  being 
.IjrofceJi  iup-     The  passage-money  paid  in  advance  by  the  pas- 
;,sei)g«i'S  svas  one  thousand  seven  hundred  and  three  dollars 
and  sixty-five  cents ;  of  this  two  hundred  and  twenty-five  dol- 
,lars  was  refunded  to  such  of  them  as  could  not  wait  to  be 
,  .transported  by  the  respondents  in  another  vessel  of  their  line; 
the  remaining  passengers  were  forwarded  by  the  Queen  and 
vtlie  expense  charged  to  the  Scotland.     Irrespective  of  the  car- 
riage of  the  passengers  by  the  Queen,  the  respondents  paid 
.return  mqney  as  above,  two  hundred  and  twenty-five  dollars, 
„ancl  the.  expenses  of  bringing  the  passengers  to  New  York  and 
taking  care  .of  them  before  they  were  reshipped,  five  hundred 
.and  sixty-six  dollars  and  eighty-three  cents — in  all,  seven  hun- 
dre,d  aud  ninetyrQije  dollars  and  eighty-three  cents ;  the  balance 
...of  the  passage-money,  nine  hundred  and  eleven  dollars  and 
.e,eiglity-tvvo  cents,  .wiis.cj'edited  to  the  Queen  and  charged  to 
.  ;the.  Scotland." 
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The  conclusion  of  law  proposed  and  insisted  on  by  the  re- 
spondents as  legitimately  arising  upon  this  fact  was  as  follows, 
to  wit: 

"The  liability  of  the  respondents,  as  owners  of  the  said 
steamship  Scotland,  did  not  extend  beyond  the  value  of  their 
interest  in  the  vessel  and  her  pending  freight  at  the  time  of  the 
collision;  and  the  vessel  having  been  lost  by  the  collision,  and 
no  freight  or  passage  money  earned,  the  respondents  are  thereby 
discharged  from  any  liability  on  account  thereof." 

The  Circuit  Court,  as  before  stated,  refused  any  relief  ground- 
ed on  the  limited  liability  law,  but  made  a  decree  against  the 
respondents  for  the  total  amount  of  damages  sustained  by  the 
various  parties  in  interest.  To  this  conclusion  the  respondents 
excepted. 

Both  parties  appealed  from  the  decree,  and  the  case  is  now 
before  us  for  review.  The  appeal  of  the  libelants  was  based 
on  what  they  supposed  to  be  an  erroneous  conclusion  of  the 
court  in  reference  to  the  allowance  of  interest  and  the  estima- 
tion of  the  value  of  the  cargo. 

The  principal  question  raised  and  argued  on  this  appeal  is 
whether  the  steamship  company  is  entitled  to  the  benefit  of  a 
limited  responsibility  equal  to  the  value  of  the  steamship  and 
freight  after  the  collision  occurred,  a  liability  which,  in  this 
case,  as  the  vessel  and  freight  were  a  total  loss,  would  only 
amount  to  the  value  of  the  articles  saved  by  the  wrecking  com- 
pany. It  is  contended  by  the  company  that  it  is  entitled  to 
the  benefit  of  such  limitation  either  under  the  general  mari- 
time law  or  under  the  act  of  Congress  of  1851.  On  the  other 
side  it  is  contended  that  the  general  maritime  law  on  this  sub- 
ject— if  there  be  any — is  not  in  force  in  this  country,  and  that 
the  benefit  of  the  act  of  Congress  cannot  be  claimed  by  foreign 
vessels.  It  is  further  contended  by  the  libelants  that  the  steam- 
ship company,  even  if  it  might  have  had  the  benefit  of  the 
rule,  failed  to  take  the  proper  steps  for  obtaining  it, — first,  in 
not  filing  a  petition  according  to  the  rules  of  this  court;  and 
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eecondly,  in  not  surrendering  the  property  recovered  from  the 
wreck,  or  its  proceeds. 

In  the  case  of  The  Norwich  Company  v.  Wright,  13  Wall., 
116,  we  had  occasion  to  state  that  the  generd  maritime  law  of 
Europe  only  charges  innocent  owners  to  the  extent  of  their 
interest  in  the  ship  for  the  acts  of  the  master  and  crew,  and 
that  if  the  ship  is  lost  their  liability  is  at  an  end.  This  rule  is 
laid  down  in  several  places  in  the  ancient  code  called  the  Con- 
solato  del  Mare,  and  in  many  other  authorities,  which  are 
quoted  and  commented  upon  by  Judge  Ware  in  the  case  of 
The  Rebecca,  Ware's  Reports,  187 ;  and  it  is  specifically 
formulated  in  various  national  ordinances  and  codes,  amongst 
others  in  the  Marine  Ordinance  of  Louis  XIV,  adopted  in 
1681.  Emerigon,  in  his  treatise  of  Contracts  "  a  la  Grosse," 
says:  "The  owners  of  the  ship  are  bound  in  solidum  by  every- 
thing which  the  captain  does  in  the  course  of  the  voyage  for 
the  promotion  of  the  voyage.  *  *  But  this  action  in  solidum 
does  not  exist  against  the  owners  farther  than  according  to 
the  interest  which  they  have  in  the  body  of  the  ship  ;  hence 
if  the  ship  perish,  or  if  they  abandon  their  interest,  they  are 
no  longer  liable  for  anything.  It  is  thus  that  the  maritime 
laws  of  the  Middle  Age  have  directed  ;  such  is  the  law  which 
is  observed  in  the  North,  and  such  is  the  regulation  of  our  own 
ordinance;" — and  he  refers  to  the  Consolato  and  other  author- 
ities. The  text  of  the  French  ordinance,  which  is  regarded  as 
merely  formulating  the  old  customary  law,  is  as  follows : 
"  The  owners  of  ships  are  responsible  for  the  acts  of  the  mas- 
ter, but  they  become  discharged  therefrom  by  abandoning  the 
ship  and  freight." 

But  whilst  this  is  the  rule  of  the  general  maritime  law  of 
Europe,  it  was  not  received  as  law  in  England,  nor  in  this 
country,  until  made  so  by  statute.  The  English  statutes,  in- 
deed, have  not  yet  adopted  to  its  full  extent  the  maritime 
law  on  this  subject.  They  make  the  owners  responsible  to 
the  value  of  the  ship  and  freight  at  the  time  of  the  injury — 
that  is,  immediately  before  the  injury — although  the  ship  be 
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destrojed  or  injured  by  the  same  act,  or  afterwards  in  the 
same  vojage;  whilst  our  law  adopts  the  maritime  rule  of 
graduating  the  liability- bj  the  value  of  the  ship  after  the  in- 
jury, as  she  comes  back  into  port,  and  the  freight  actually 
earned  ;  and  enables  the  owners  to  avoid  all  responsibility  by 
giving  up  ship  and  freight,  if  still  in  existence,  in  wha,tever 
condition  the  ship  may  be  ;  and,  without  such  surrender,  sub- 
jects tbem  only  to  a  responsibility  equivalent  to  the  value  of 
the  ship  and  freight  as  rescued  from  the  disaster. 

But  whilst  the  rule  adopted  by  Congress  is  the  same  as  the 
rule  of  the  general  maritime  law,  its  efficacy  as  a  rule  depends 
upon  the  statute,  and  not  upon  any  inherent  force  of  the  mari- 
time law.  As  explained  in  The  Lottawana,  21  Wall.,  558,  the 
maritime  law  is  only  so  far  operative  as  law  in  any  country  as 
it  is  adopted  by  the  laws  and  usages  of  that  country ;  and  this 
particular  rule  of  the  maritime  law  had  never  been  adopted 
in  this  couutrj'  until  it  was  enacted  by  statute.  Therefore, 
whilst  it  is  now  a  part  of  our  maritime  law,  it  is,  nevertheless, 
statute  law,  and  must  be  interpreted  and  administered  as  such. 
Then,  does  it  govern  the  present  case  ? 

In  administering  justice  between  parties  it  is  essential  to 
know  by  what  law,  or  code,  or  system  of  laws  their  mutual 
rights  are  to  be  determined.  "When  they  arise  in  a  particular 
country  or  State,  they  are  generally  to  be  determined  by  the 
laws  of  that  State.  Those  laws  pervade  all  transactions  which 
take  place  where  they  prevail,  and  give  them  their  color  and 
legal  effect.  Hence,  if  a  collision  should  occur  in  British 
waters,  at  least  between  British  ships,  and  the  injured  party 
should  seek  relief  in  our  courts,  we  would  administer  justice 
according  to  the  British  law,  so  far  as  the  rights  and  liabilities 
of  the  parties  were  concerned,  provided  it  were  shown  what 
that  law  was.  If  not  shown,  we  would  apply  our  own  law  to 
the  case.  In  the  French  or  Dutch  tribunals  they  would  do 
the  same.  But  if  a  collision  occurs  on  the  high  seas,  where 
the  law  of  no  particular  State  has  exclusive  force,  but  all  are 
equal,  any  forum  called  upon  to  settle  the  rights  of  the  parties 
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would  prima  fade  determine  tbem  by  its  own  law  as  pre- 
sumptively expressing  the  rules  of  justice  ;  but  if  the  contest- 
ing vessels  belonged  to  the  same  foreign  nation,  the  court 
would  assume  that  they  were  subject  to  the  law  of  their  nation 
carried  under  their  common  flag,  and  would  determine  the 
controversy  accordingly.  If  they  belonged  to  different  na- 
tions, having  different  laws,  since  it  would  be  unjust  to  apply 
the  laws  of  either  to  the  exclnsion  of  the  other,  the  law  of  the 
forum — that  is,  the  maritime  law  as  received  and  practiced 
therein — would  properly  furnish  the  rule  of  decision.  In  all 
other  cases  each  nation  will  also  administer  justice  according 
to  its  own  laws.  And  it  will  do  this  without  respect  of  per- 
sons, to  the  stranger'  as  well  as  to  the  citizen.  If  it  be  the 
legislative  will  that  any  particular  privilege  should  be  enjoyed 
by  its  own  citizens  alone,  express  provision  will  be  made  to 
that  effect.  Some  laws,  it  is  true,  are  necessarily  special  in 
their  apphcation  to  domestic  ships,  such  as  those  relating  to 
the  forms  of  ownership,  charter-party,  and  nationality ;  others 
follow  the  vessel  wherever  she  goes,  as  the  law  of  the  flag, 
such  as  those  which  regulate  the  mutual  relations  of  master 
and  crew,  and  the  power  of  the  master  to  bind  the  ship  or  her 
owners.  But  the  great  mass  of  the  laws  are,  or  are  intended' 
to  be,  expressive  of  the  rules  of  justice  and  right  applicable 
alike  to  all. 

The  act  of  Congress  creating  a  limited  respotjsibility  of  ship- 
owners in  certain  cases,  first  passed  March  3,  1851,  and  re- 
produced in  sections  4282-4289  of  the  Revised  Statutes,  is 
general  in  its  terms,  extending  to  all  owners  of  vessels  with- 
out distinction  or  discrimination.  It  declares  that  "  the  lia- 
bility of  the  owner  of  any  vessel  for  any  embesalement,  loss,  or 
destruction,  by  any  person,  of  any  property,  goods,  or  mer- 
chandise, shipped  or  pot  on  board  of  such  vessel,  or  for  any 
loss,  damage,  or  injury  by  collision,  or  for  any  act,  matter,  or 
thing,  loss,  damage,  or  forfeiture,  done,  occasioned,  or  incurred 
without  the  privity  or  knowledge  of  such  owner  or  owners,  shall 
in  no  case  exceed  the  amount  or  value  of  the  interest  of  such 
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owner  in  such  vessel  and  her  freight  then  pending."  This 
statute  declares  the  rule  which  the  law-making  power  of  this 
country  regards  as  most  just  to  be  applied  in  maritime  cases. 
The  great  carrying  trade  by  land  is  governed  by  substantially 
the  same  principle ;  being  in  the  hands  of  corporate  associa- 
tions, whose  members  are  not  personally  liable  for  acts  of  the 
employes,  but  risk  only  the  amount  of  their  capital  stock  in 
the  corporation.  The  doctrine  of  respondeat  supmor,  it  is  true, 
applies  to  the  corporations  themselves;  but  that  does  not 
interfere  with  the  personal  immunity  of  the  shareholders. 
Whenever  the  public  interest  requires  the  employment  of  a 
great  aggregation  of  capital,  exposed  to  immense  risk,  some 
limitation  of  responsibility  is  necessary  in  order  that  men  may 
be  induced  to  contribute  to  the  enterprise.  As  Grotius  says, 
in  reference  to  this  very  matter  of  ship-owners,  "  Men  would 
be  deterred  from  owning  and  operating  ships  if  they  were 
subject  to  the  fear  of  an  indefinite  liability  for  the  acts  of  the 
master."     (Jure  B.  &  P.,  lib.  II,  c.  XI,  s.  13.) 

But  it  is  enough  to  say  that  the  rule  of  limited  responsibil- 
ity is  now  our  maritime  rule.  It  is  the  rule  by  which,  through 
the  act  of  Congress,  we  have  ahnounced  that  we  propose  to 
administer  justice  in  maritime  cases.  We  see  no  reason,  in 
the  absence  of  any  different  law  governing  the  case,  why  it 
should  not  be  applied  to  foreign  ships  as  well  as  to  our  own, 
whenever  the  parties  choose  to  resort  to  our  courts  for  redress. 
Of  course  the  rule  must  be  applied,  if  applied  at  all,  as  well 
when  it  operates'  against  foreign  ships  as  when  it  operates  in 
their  favor. 

English  cases  have  been  cited  to  show  that  the  courts  of 
that  country  hold  that  their  statutes  prior  to  1862,  which,  in 
generality  of  terms,  were  similar  to  our  own,  did  not  apply  to 
foreign  ships.  (See  The  Nuestra  Signora  de  los  Dolores,  1 
Dods.,  297 ;  The  Carl  Johan,  1  Hagg.,  113  ;  The  Girolamo,  3 
Hagg.,  186 ;  The  Zollverein,  Swabey,  96  ;  Cope  v.  Doherty, 
4  K  &  Johns.,  367  ;  8.  C,  4  Jur.,  N.  8.,  451 ;  S.  C.  on  App., 
Id.,  391  ;  8.  C,  4  Jur.,  N.  8.,  699 ;  The  Gen.  I.  8.  C.  Co.  v. 
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Schurmatins,  1  Johns.  &  Hem.,  193 ;  The  Wild  Ranger,  1 
Lush.,  553  ;  9  Jnr.,  N.  8.,  134.)  We  have  exammed  these 
cases.  So  far  as  thej'  stand  on  general  grounds  of  argument, 
the  most  important  consideration  seems  to  be  this:  that  the 
British  JJegislalure  cannot  be  supposed  to  have  intended  to 
prescribe  regulations  to  bind  the  subjects  of  foreign  States,  or 
to  make  for  them  a  law  of  the  high  sea ;  and  that  if  it  had  so 
intended,  it  could  not  have  done  it.  This  is  very  true.  No 
nation  has  any  such  right.  Each  nation,  however,  may  de- 
clare what  it  will  accept  and,  by  its  courts,  enforce  as  the  law 
of  the  sea,  when  parties  choose  to  resort  to  its  forum  for  re- 
dress. And  no  persons  subject  to  its  jurisdiction,  or  seeking 
justice  in  its  courts,  can  complain  of  the  determination  of 
their  rights  by  that  law,  unless  the}'  can  propound  some  other 
law  by  which  they  ought  to  be  judged;  and  this  they  cannot 
do  except  where  both  parties  belong  to  the  same  foreign  na- 
tion ;  in  which  case,  it  is  true,  they  may  well  claim  to  have 
their  controversy  settled  by  their  own  law.  Perhaps  a  like 
claim  might  be  made  where  the  parties  belong  to  different 
nations  having  the  same  system  of  law.  But  where  they  be- 
long to  the  country  in  whose  forum  the  litigation  is  instituted, 
or  to  diiferent  countries  having  different  systems  of  law,  the 
court  will  administer  the  maritime  law  as  accepted  and  used 
by  its  own  sovereignty. 

The  English  courts  say  that  as  foreigners  are  not  subject  to 
their  law,  nor  entitled  to  its  benefits,  they  will  resort  to  the 
general  law  of  general  liabihty  when  foreigners  are  litigants 
before  them.  Where  do  they  find  such  general  law  ?  In  the 
law  of  nature  ?  or  the  civil  or  common  law  ?  Is  not  the 
maritime  law,  as  their  own  Legislature  or  national  authority 
has  adopted  it,  as  imperative  as  either  of  these  ?  Does  it  not, 
in  the  British  judicial  conscience,  stand  for  the  law  of  nature, 
or  general  justice  ?  As  for  the  civil  and  common  laws,  they 
are  only  municipal  laws  where  they  have  the  force  of  laws  at 
all.  The  better  grounds  for  the  English  decisions  seem  to  be 
the  peculiar  terms  of  the  acts  of  Parliament  on  the  subject, 
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and  the  supposed  policy  of  those  acts,  as  being  intended  for 
the  encouragement  of  the  British  marine.  From  these  con- 
siderations, as  grounds  of  construction,  the  conclusion  may 
have  been  properly  deduced  that  the  law  was  intended  to  be 
confined  to  British  ships.  The  question,  it  is  true,  has  ceased 
to  be  of  practical  importance  in  England  since  the  act  of 
1862,  (25  and  26  Vict,  c.  63,)  by  which  the  owners  of  any 
ship,  British  or  foreign,  are  not,  to  be  answerable,  without 
their  actual  fault  or  privity,  for  any  loss  or  damage,  to  person 
or  property,  to  an  amount  exceeding  £15  per  ton  of  the  ship's 
registered  tonnage,  or  its  equivalent,  in  case  of  foreign  ships. 
But  the  former  English  decisions  are  thought  to  have  a  bear- 
ing on  our  law,  because  the  acts  of  Parliament  to  which  they 
related,  in  their  principal  clauses,  were  conceived  in  the  same 
broad  and  general  terms  as  our  act  of  Congress.  Some  of 
the  clauses  of  the  British  acts,  however,  relating  to  registered 
tonnage  and  other  particulars,  admitted  only  a  special  applica- 
tion to  British  ships ;  and  perhaps  these  clauses  did  require  a 
restricted  construction  of  the  whole  acts  to  such  ships. 

But  there  is  no  demand  for  such  a  narrow  construction  of 
our  statute,  at  least  of  that  part  of  it  which  prescribes  the 
general  rule  of  limited  responsibility  of  ship-owners;  and 
public  policy,  in  our  view,  requires  that  the  rules  of  the  mari- 
time law,  as  accepted  by  the  United  States,  should  apply  to 
all  alike,  as  far  as  it  can  properly  be  done.  If  there  are  any 
specific  provisions  of  our  law  which  cannot  he  applied  to 
foreigners  or  foreign  ships,  they  are  not  such  as  interfere  with 
the  operation  of  the  general  rule  of  limited  responsibility. 
That  rule  and  the  mode  of  enforcing  it  are  equally  applicable 
to  all.  They  are  not  restricted  by  the  terms  of  the  statute  to 
any  nationality  or  domicil.  We  think  they  should  not  be  re- 
stricted by  construction.  Oar  opinion,  therefore,  is  that  in 
this  case  the  Ifational  Steamship  Company  was  entitled  to  the 
benefit  of  the  law  of  limited  responsibility. 

But  it  is  objected  that  the  appellants  did  not  properly  and 
in  due  time  claim  the  benefit  of  the  law.     Under  this  head 


288  National  Steam  Nav.  Co.  v.  Dyer.    [Oct.  Term, 

Opinion  of  the  court. 

it  is  strenuouslj'  contended  tliat  the  appellants  did  not  comply 
with  the  rules  of  this  court  adopted  in  December  Terra,  1871. 
Without  adverting  to  the  fact  that  these  rules?  were  not  in 
existence  until  long  after  this  litigation  had  been  pending,  we 
may  say,  once  for  all,  that  they  were  not  intended  to  restrict 
pa,rties  claiming  the  benefit  of  the  law,  1)ut  to  aid  them. 
Sotiie  form  of  proceeding  was  necessarj'  to  enable  ship-owners 
to  bring  into  concourse  the  various  parties  claiming  damages 
against  them  for  injuries  sustained  by  mishaps  to  the  ship  or 
cargo,  where  they  were  entitled,  or  conceived  themselves 
entitled,  to  the  law  of  limited  responsibility,  and  wh6re  they 
were  subjected  or  liable  to  actions  for  damages  at  the  suit  of 
the  parties  thus  injured.  The  rules  referred  to  were  adopted 
for  the  purpose  of  formulating  a  proceeding  that  would  give 
full  protection  to  the  ship-owners  in  such  a  case.  They  were 
not  intended  to  prevent  them  from  availing  themselves  of 
any  other  remedy  or  process  which  the  law  itself  might  entitle 
them  to  adopt.  They  were  not  intended  to  prevent  a  defense 
by  way  of  answer  to  a  libel,  or  plea  to  an  action,  if  the  ship- 
owners should  deem  such  a  mode  of  pleading  adequate  to 
their  protection.  It  is  obvious  that  in  a  case  like  the  present, 
where  all  the  parties  injured  are  represented  as  libelants  or 
intervenors  in  the  cause,  an  answer  setting  up  the  defense  of 
limited  responsibility  is  fully  adequate  to  give  the  ship-owners 
ail  the  protection  which  they  need. 

But  it  is  objected  that  they  did  hot  follow  the  statute,  by 
giving  up  and  conveying  to  a  trustee  the  strippings  of  the 
wreck  and  the  pending  freight.  It  is  sufficient  to  say  that 
the  law  does  not  require  this.  It  contains  two  distinct  and 
independent  provisions  on  the  subject.  One  is,  that  the 
ship-owners  shall  be  liable  only  to  the  value  of  the  ship  and 
freight ;  the  other  is,  that  they  may  be  discharged  altogether 
by  surrendering  the  ship  and  freight.  If  they  failed  to  avail 
themselves  of  the  latter,  they  are  still  entitled  to  the  benefit 
of  the  former  kind  of  relief.  The  primary  enactment,  in 
section  4283  of  the  Revised  Statutes,  is  that  the  liability  of 
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the  owner  for  any  loss  or  damage  without  his  privity  or  knowl- 
edge shall  iu  no  case  exceed  the  amount  or  value  of  his  inter- 
est in  the  vessel  and  her  freight  then  pending.  Two  modes 
for  carrying  out  this  law  are  then  prescribed,  one  in  section 
4284  and  the  other  in  section  428-5.  By  section  4284  a  pro 
rata  recovery  against  the  ship-owner  is  given  to  the  various 
parties  injured  "in  proportion  to  their  respective  losses;"  and 
it  is  added :  "  for  that  purpose  the  freighters  and  owners  of 
the  propertj'  and  the  owner  of  the  vessel,  or  any  of  them, 
may  take  the  appropriate  proceedings  in  any  court  for  the 
purpose  of  apportioning  the  sum  for  which  the  owner  of  the 
vessel  may  be  liable  among  the  parties  entitled  thereto." 

The  other  mode  of  attaining  the  benefit  of  the  law  is  pre- 
scribed by  section  4285,  which  declares  that  "it  shall  be 
deemed  a  sufficient  compliance,  on  the  part  of  such  owner,  with 
the  requirements  of  this  title,  if  he  shall  transfer  his  interest  in 
such  vessel  and  freight,  for  the  benefit  of  such  claimants,  to  a 
trustee  to  be  appointed  by  any  court  of  competent  jurisdiction, 
&c.,  from  and  after  which  transfer  all  claims  and  proceedings 
against  the  owner  shall  cease."  This  last  proceeding  the  re- 
spondents did  not  see  fit  to  adopt ;  but  that  does  not  deprive 
them  of  the  benefit  of  the  preceding  section. 

As  to  the  form  of  proceeding  necessary  to  give  the  respond- 
ents the  benefit  of  section  4254,  which  declares  that  either 
party  "  may  fake  the  appropriate  proceedings  in  any  court  for 
the  purpose  of  apportioning  the  sum  for  which  the  owner  of 
the  vessel  may  be  hable,"  what  more  "  appropriate  proceed- 
ing" could  be  taken  for  this  purpose,  where  all  the  parties  are 
before  a  court  of  admiralty,  and  where  the  ship-owners  plead 
their  exemption  under  the  statute,  than  to  give  a  decree 
against  them  for  the  amount  of  their  liability,  and  to  distribute 
the  sum  amongst  the  parties  entitled  to  it  ? 

It  seems  to  us  that  no  additional  rules  are  necessary  to  at- 
tain the  object  of  the  law  in  the  case.  It  is  plain  enough  to 
execute  itself.  If  there  are  parties  not  represented  in  the  suit 
who  have  claims  for  damages,  it  is  the  respondents'  fault  for 
19  vi 


290  National  Steam  Nav.  Co.  v.  Dyer.    [Oct.  Term, 

Opiaioa  of  the  court. 

not  bringing  them  in,  as  they  might  have  done  after  the  rules 
of  1871  were  adopted,  by  pursuing  the  remedy  pointed  out 
in  those  rules.  But  as  to  the  actual  libelants  and  intervenors 
in  the  suit,  there  is  no  reason  in  the  world  why  the  respond- 
ents should  not  be  decreed  to  pay  the  value  of  the  ship's  strip- 
pings  and  remnants  into  court,  nor  why  such  amount  should 
not  be  distributed  pro  rata  amongst  the  claimants. 

We  think  that  this  should  have  been  done.  If  any  further 
inquiries  are  necessary  to  be  made  in  order  to  ascertain  the 
proper  amount  to  be  paid  by  the  respondents,  as  depending 
upon  the  value  of  the  articles  saved,  including  freight  or  pas- 
sage money  realized,  the  court  below  can  institute  them  in  a 
proper  way. 

The  question  raised  as  to  the  rule  of  damages  which  should 
be  adopted  in  estimating  the  actual  loss  of  the  owners  of  the 
guano  was  properly  decided  by  the  Circuit  Court.  The  rule 
is  the  prime  cost  or  market  value  of  the  cargo  at  the  place  of 
shipment,  with  all  charges  of  lading  and  transportation,  includ- 
ing insurance  and  interest,  but  without  any  allowance  for  an- 
ticipated profits.  When,  as  in  this  case,  the  goods  have  no 
ascertainable  market  value  at  the  place  of  shipment,  the  guano 
being  a  natural  deposit  owned  by  the  Peruvian  Government, 
indirect  means  must  be  resorted  to  for  the  purpose  of  ascer- 
taining the  real  value  at  that  place.  The  Circuit  Court  had 
the  evidence  of  an  experienced  merchant  on  this  subject,  who 
based  his  estimate  upon  the  price  for  which  the  goods  were 
usually  sold  in  New  York,  with  a  fair  deduction  for  profits  and 
expanses  of  every  kind.  Under  the  circumstances  of  the  case 
we  do  not  see  that  any  juster  method  could  have  been  adopted. 
The  rate  of  interest  allowed,  six  per  cent,  per  annum,  was  the 
proper  rate  in  such  a  case.  (See  The  Vaughan  and  Telegraph, 
U  Wall.,  258;  Murray  u.  Charming  Betsey,  2  Cranch,  64;  The 
Anna  Maria,  2  Wheat.,  327;  The  Amiable  Nancy,  3  Wheat., 
546 ;  Smith  v.  Condry,  1  How.,  28 ;  Williamson  v.  Barrett,  13 
How.,  101.) 

In  conclusion,  our  decision  is,  that  as  no  error  has  been 
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shown  in  any  part  of  the  decree  below  except  on  the  question 
of  limited  responsibility,  the  same  is  iu  all  respects  aJfKrmed, 
with  that  exception  ;  and  for  the  error  in  that  respect  the  de- 
cree of  the  Circuit  Court  must  be  reversed  so  far  as  it  con- 
demns the  respondents  to  pay  the  whole  amount  of  damage 
sustained  by  the  libelants  and  iatervenors,  and  the  cause  must 
be  remanded  with  instructions  to  modify  the  decree  and  take 
such  further  proceedings  as  may  be  necessary  to  carry  out  the 
principles  laid  down  in  this  opinion. 

As  to  the  costs  of  the  litigation  up  to  the  time  the  appeal 
was  taken  to  this  court,  the  decree  of  the  Circuit  Court  will  not 
be  disturbed,  inasmuch  as  the  respondents  did  not  place  them- 
selves alone  on  the  defense  of  limited  responsibility,  but  con- 
tested the  question  of  fault  and  any  liability  whatever,  which 
was  found  against  them. 

As  to  the  costs  of  this  appeal,  we  think  that  no  costs  should 
be  decreed  to  either  party  against  the  other.  The  question 
before  the  Circuit  Court  was  a  new  one,  upon  which  there  was 
wide  room  for  difference  of  opinion;  and  neither  court  nor  par- 
ties had  any  precedents  to  guide  or  direct  them  as  to  the  mode 
of  proceeding.     Therefore  each  party  will  be  decreed  to  pay 

their  own  costs  on  this  appeal. 

Partly  reversed. 


The  New  Orleans,  Mobile  and  Texas  Railroad  Company 
ET  AL.  V.  Henry  Ellerman. 

March  20,  1882. 

1.  The  right  of  the  city  of  New  Orleans  under  Louisiana  law  is  simply 

that  of  building  levees  and  wharves  on  the  river  banks  witliin  its  cor- 
porate limits  for  the  public  utility,  with  the  exceptions  established  by 
paramount  law,  and  of  collecting  reasonable  wharfage  for  their  actual 
use ;  but  it  has  not  the  exclusive  right  to  collect  wharfage  within  such 
limits,  and  it  is  no  violation  of  its  rights  for  a  corporation  holding  by 
a  good  title  a  part  of  the  river  baiilc  to  collect  wlmrfage  for  its  use. 

2.  Even  if  such  latter  corporation  has  not  imder  its  charter  the  right  to 

collect  wharfage  and  its  acts  iu  so  doing  are  ultra  vires,  yet  one  who 
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is  not  a  stocktiolcler,  and  whose  legal  rights  ai'o  not  invaded  by  its  so 
doing,  lias  no  siioli  interest  as  entitles  liini  to  set  np  such  alleged  vio- 
lation of  its  cliarter  as  a  ground  of  enjoining  the  corporation  from 
collecting  wharfage. 

Appeal  fi-om  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

John  A.  Campbell,  Thomas  L.  Bayne,  and  John  L.  Oadwalader, 
for  appellant. 

William  W.  King,  Robert  Molt,  and  Durant  ^  Hornw;  for 
appellee. 

Matthews,  J.— The  New  Orleans,  Mobile  and  Texas  Kail- 
road  Company,  one  of  the  appellants  and  the  principal  defend- 
ant below,  is  a  corporation  of  the  State  of  Alabama,  by  the 
original  name  of  the  New  Orleans,  Mobile  and  Chattanooga 
liaiiroad  Company,  which  has  constructed  a  line  of  railroad 
from  Mobile  to  New  Orleans.  It  was  authorized  by  its  charter 
"to  obtain  by  purchase  or  grant  from  any  person  or  corpora- 
tion, and  afterwards  maintain,  manage,  use,  and  enjoj'  any 
rai]road,property,  and  the  appurtenances  thereto,  or  any  steam- 
boats, piers,  wharves,  and  the  appurtenances  thereto,  that  the 
directors  may  deem  necessary,  profitable,  and  convenient  for  ■ 
the  corporation  to  own,  use,  and  manage  in  connection  with  its 
railroads."     (Session  Acts  of  Alabama,  1S66.) 

The  General  Assembly  of  the  State  of  Louisiana,  on  August 
16, 1868,  passed  an  act  which  recognized  it  as  a  body  corporate 
and  authorized  it  to  exercise  its  franchises  in  Louisiana,  and 
expressly  conferred  upon  it  power  "to  construct,  establish,  or 
purchase  in  the  State  of  Louisiana,  and  thereafter  to  own,  main- 
tain, and  use  suitable  wharves,  piers,  warehouses,  steamboats, 
harbors,  depots,  stations,  and  other  works  and  appurtenances 
connected  with  and  incidental  to  said  railroad  and  the  busi- 
ness of  said  company,  and  by  the  directors  of  said  company 
deetned  necessary  and  expedient  for  said  company  to  own  and 
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In  1869  it  was  further  enacted  by  the  Legislature  of  that 
State  "that  the  said  company,  with  the  consent  of  the  owners 
of  lands  fronting  on  any  navigable  water-course,  or  after  such 
lands  have  been  acquired  by  the  company  by  purchase,  release, 
donation,  or  in  any  other  manner,  in  accordance  with  the  laws 
of  the  State  of  Louisiana,  may  erect,  construct,  and  thereafter 
maintain  and  use  wharves,  warehouses,  depots,  or  other  build- 
ings and  structures  in  and  upon  the  margins,  or  upon  that  porr 
tion  of  the  margins,  reserved  to  public  use,  of  any  and  all 
navigable  rivers,  bayous,  or  water-courses  in  the  State  of  Lou- 
isiana, wherever  the  same  may  be  deemed,  by  a  majority  of 
the  directors  of  the  compan}',  necessary  and  requisite  for  the 
legitimate  and  convenient  transaction  of  the  business  of  the 
companj." 

On  March  6, 1869,  the  General  Assembly  of  Louisiana  passed 
a  joint  resolution,  having  the  force  of  law,  granting  to  the  rail- 
road company-  "  the  right  to  inclose  and  occupy  for  its  purposes 
and  uses,  in  such  manner  as  the  directors  of  said  company  may 
determine,  that  portion  of  the  levee,  batture,  and  wharf  in  the 
city  of  New  Orleans,  between  the  street  laid  out  between  Pilie 
street  and  the  Mississippi  River,  and  from  Calliope  street  to 
the  lower  line  (about  three  hundred  and  fiftj'-tive  feet  below 
CaUiope  street)  of  the  batture  rights  owned  by  said  company, 
and  no  steamship  or  other  vessel  shall  occupy  or  lie  at  said 
wharf,  or  receive  or  discharge  cargo  thereat,  except  by  aud 
with  the  consent  of  said  conipanj';  and  all  steamships  or  ves- 
sels discharging  or  receiving  cargo  at  said  wharf  for  said  com- 
pany, or  any  steamships  or  vessels  using  said  wharf,  by  and 
with  the  consent  of  said  company,  and  not  receiving  or  dis- 
charging cargo  at  or  occupying  any  other  wharf  in  the  city  of 
New  Orleans,  shall  be  exempt  from  the  payment  of  all  levee 
and  wharf  dues  to  the  city  of  New  Orleans.  Said  wharf  shall 
be  maintained  and  kept  in  repair  by  said  company."  All  laws 
and  parts  of  laws  and  all  ordinances  and  parts  of  ordinances 
conflicting  with  the  provisions  of  this  joint  resolution  were 
thereby  repealed. 
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At  the  date  of  the  passage  of  the  joint  resohition  the  rail- 
road company  was  the  owner  by  previous  purchase  of  the  land 
described  ia  it,  and  in  possession,  using  it  for  the  purposes  of  a 
depot  and  for  other  railroad  purposes,  and  as  a  wharf,  appro- 
priate structures  having  been  built  for  that  use.  A  portion  of 
this  property  was  leased  in  June,  1875,  by  the  receivers  of  the 
I'ailroad,  appointed  under  proceedings  to  foreclose,  for  twelve 
months,  at  the  sum  of  seven  thousand  two  hundred  dollars,  to 
Roberts  and  Witherspoon,  who  were  made  defendants  to  the 
bill,  the  use  and  employment  of  the  wharf  granted  by  such 
lease  consisting  "  in  the  niooring  of  vessels  coming  to  the  con- 
signment, custody,  or  care  of  the  parties  of  the  second  part 
(the  lessees),  or  to  either  of  them,  and  the  loading  and  unload- 
ing of  cargoes  upon  all  vessels  of  this  kind  with  the  full  con- 
sent of  the  parties  of  the  first  part,  exempt  from  wharf  and 
levee  dues,  according  to  the  terms  of  the  said  joint  resolution." 

The  object  of  the  bill  tiled  by  the  appellee  was  to  enjoin  the 
execution  of  this  contract,  and  the  use  and  employment  of  the 
wharf  described  therein  in  the  manner  contemplated  by  it. 

The  cliiira  of  the  complainant,  Ellerman,  the  appellee,  was 
based  on  a  contract  between  himself  and  the  city  of  New  Or-' 
leans,  entered  into  June  29,  1875.  This  contract  purports  to 
be  a  grant  from  the  city  to  Ellerman,  for  a  term  of  four  years 
and  eleven  months  from  June  29,  1875,  of  the  contract  for 
building  and  repairing  the  wharves  and  levees  according  to 
certain  specifications  on  -file,  and  for  the  payment  of  debts  con- 
tracted on  account  of  them,  and  for  transferring  the  revenues 
of  the  same  for  the  said  term,  agreeable  to  the  terms  of  a  cer- 
tain ordinance  and  resolution  of  the  city,  all  which  are  set  out 
in  the  contract.  The  specifications  state  the  particulars  of  the 
required  repairs  and  extensions  of  the  wharves.  The  subject- 
matter  of  the  ordinance  is  declared  to  be  the  sale  of  "  the 
revenues  of  the  wharves  and  levees  of  the  city  of  New  Orleans, 
collectible  under  existing  ordinances  upon  all  ships,  vessels, 
steamships;  steamboats,  flatboats,  and  water-craft  of  any  and 
every  description,  upon  the  terms  and  conditions"  therein  set 
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forth.  The  pxirchaser  was  to  assume  certain  specified  liabili- 
ties of  the  city  connected  with  the  wharves,  and  it  was  pro- 
vided that  the  sale  should  be  awarded  to  the  bidder  who  would 
assume  to  discharge  the  obligations  set  forth,  in  consideration 
of  the  transfer  of  the  revenues  assigned,  in  the  shortest  time. 
The  purchaser  should  be  subrogated  to  all  the  rights  and  privi- 
leges of  the  city  of  New  Orleans,  to  sue  for  and  collect  the 
revenues;  and  it  was  understood  and  agreed  that  "the  city 
undertakes  to  transfer  only  such  rights  as  she  possesses,  and! 
the  purchaser  takes  the  said  revenues  subject  to  all  the  right* 
now  held  by  other  persons  by  way  of  lease,  privilege,  contract,, 
or  by  law,  and  the  purchaser  shall,  in  reference  to  them,  be 
subrogated  only  to  the  rights  of  the  city."  It  was  provided 
that  the  purchaser  should  take  possession  of  the  wharves,  land- 
ings, and  levees  in  the  condition  in  which  the  same  might  be 
at  the  time,  and  should  repair  the  same  and  keep  them  in  good 
order  and  condition  during  the  terra  stipulated.  It  was  fur- 
ther provided  that  if,  from  overpowering  force,  the  city  should 
not  be  able  to  protect  the  transferee  in  receiving  the  said 
revenues,  or  if  they  should  by  any  such  cause  be  diminished 
over  one-third,  the  transferee  might,  after  satisfying  all  obli- 
gations incurred  under  the  contract  up  to  the  time,  surrender 
it  and  be  discharged  from  further  responsibility ;  but  the  city, 
it  was  exjiressly  declared,  in  nowise  guaranteed  the  payment 
of  the  wharfage  and  levee  dues,  the  collection  of  which  are  to 
be  enforced  by  the  transferee  at  his  own  cost. 

The  wharves  and  levees  which  constitute  the  subject-matter 
of  this  arrangement  consisted  of  artificial  improvements  made 
at  the  expense  of  the  city,  by  grading  and  piling,  securely  driven,, 
fastened,  and  covered  by  a  plank  flooring,  so  as  to  furnish  safe- 
and  convenient  landings  and  moorings  for  water-craft,  and' 
places  for  loading  and  unloading  their  cargoes.  Provision  was 
made  not  only  for  keeping  in  repair  the  existing  works  and 
structures,  but  the  transferee  of  the  revenues  was  bound  to 
build  additional  new  wharves  in  certain  specified  districts  of 
the  city,  if  required  to  do  so,  not  to  exceed  a  named  sum  per 
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annum  ;  but  if  new  wharves  should  be  required  in  other  dis- 
tricts by  the  city  council  at  their  own  or  the  request  of  any 
other  person,  the  party  so  desiring  them  should  be  bound 
to  pay  for  the  cost  thereof,  and  should  be  entitled  to  receive 
the  revenues  derived  from  such  wharves  during  the  terra  of 
contract  with  the  transferee,  unless  sooner  reimbursed. 

The  claim  of  Ellerman  is  that  the  administration  of  the 
wharves  and  levees  within  the  city  limits  is  intrusted  by  law 
to  the  municipal  government ;  that  with  this  administration 
is  coupled  a  franchise'  that  the  city  might  charge  and  receive 
a  reasonable  remuneration  for  the  expense  of  the  facilities 
afforded  to  commerce ;  that  under  this  franchise  the  city  ex- 
pended out  of  the  revenues  of  the  corporation  very  large  suras 
on  the  wharves  and  levees  in  permanent  works  and  improve- 
ments for  the  benefit  of  commerce  ;  that  in  consequence  the 
city  had  a  vested  right  in  the  franchise  and  the  revenues  legit- 
imately derived  from  these  expenditures,  of  which  it  could 
not  be  divested  by  an  act  of  the  Legislature,  and  that  the  ap- 
pellee, by  virtue  of  his  contract,  is  subrogated  during  its  term 
to  the  rights,  of  the  city. 

He  further  claims  that  it  is  a  violation  of  these  rights  for  the 
defendants  to  permit  the  use  and  employment  of  their  property 
as  a  wharf,  and  to  charge  and  receive  wharfage  for  such  use,  by 
and  from  persons  not  engaged  in  conducting  the  proper  busi- 
ness of  the  railroad  company,  thus  opening  a  rival  wharf  bus- 
iness in  competition  with  the  city  of  New  Orleans  and  the 
appellee,  as  its  lessee ;  and  that  if  the  joint  resolution  of  March 
6,  18d9,  must  be  construed  so  as  to  confer  upon  the  railroad 
company  any  such  authority,  it  is  null  and  void,  because  con- 
trary to  that  provision  of  the  Constitution  of  the  United  States 
which  forbids  the  taking  of  private  property  without  due  pro- 
cess of  law. 

It  is  not  claimed  that  the  city  has  ever  used  as  a  public 
wharf  the  premises  so  occupied  by  the  appellants,  or  made 
any  expenditures  for  works  and  constructions  upon  them ;  and 
it  is  admitted  that  all  .expenditures  of  that  description  which 
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have  been  made  thereon  have  been  at  the  cost  of  the  railroad 
company. 

A  decree  was  rendered  in  the  Circuit  Court  in  favor  of  the 
appellees,  granting  the  relief  prayed  for ;  to  review  which  this 
appeal  is  prosecuted. 

In  the  opinion  of  the  circuit  judge,  (2  Woods  C.  C.  Rep., 
120,)  the  case  turned  upon  the  construction  to  be  given  to  the 
joint  resolution  of  March  6, 1869 ;  and  beiug  of  opinion,  upon 
the  authority  of  the  decision  of  the  Supreme  Court  of  Louis- 
iana in  the  case  of  The  C\tj  of  New  Orleans  v.  The  New 
Orleans,  Mobile  and  Chattanooga  Railroad  Company,  27  La. 
Ann.,  414,  that  this  resolution  conferred  upon  the  railroad 
company  no  right  to  charge  wharfage  dues  against  vessels 
landing  at  said  wharf  which  were  in  no  way  connected  with 
the  business  of  the  railroad  company,  and  no  right  to  maintain 
a  free  wharf  for  such  vessels,  it  was  assumed  that  the  appellee 
had  such  an  interest  in  the  question  as  qualified  him  to  main- 
tain this  suit  and  entitled  him  to  the  relief  prayed  for. 

The  case  of  The  City  of  New  Orleans  v.  The  New  Orleans, 
Mobile  and  Chattanooga  Railroad  Company,  supra,  was  a  suit 
brought  by  the  city  against  the  railroad  company  to  recover  a 
sum  of  money  for  levee  dues,  charged  against  the  defendant 
for  barges  and  tiatboats  belonging  to  the  company  and  lying 
at  this  wharf,  and  which  were  used  in  its  business.  The  Su- 
preme Court  of  the  State  in  that  case  decided  that  the  joint 
resolution  was  not  void  for  either  of  the  reasons  urged.  It 
said :  "  The  public  servitude  along  the  banks  of  rivers  in  Lou- 
isiana is  under  the  control  of  the  General  Assembly.  (C.  C, 
453,  455,  458.)  The  right  of  the  General  Assembly  to  grant 
the  right  to  corporations  or  individuals  to  make  and  maintain 
whapves  has  been  long  settled.  (5  Ann.,  661 ;  15  Ann.,  577; 
22  Ann.,  545  ;  6  N.  Y.,  523 ;  26  N.  Y.,  287.)  In  the  case  now 
under  consideration  the  State  granted  the  right  to  the  riparian 
owner.  This  is  permissible.  (1  Black,  1.)  Nor  was  the  grant 
a  donation  of  pubhc  revenues  to  a  private  purpose.  The  grant 
is  a  license  to  a  railroad  company  to  use  its  property  on  the 
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river  bank  for  public  pnrposes,  to  wit,  to  facilitate  the  trans- 
action of  its  business  with  the  public.  It  was  the  control  by 
the  Legislature  of  a  public  servitude."' 

The  extent  of  the  rights  of  the  railroad  company  under  the 
joint  resolution — whether  they  were  limited  to  the  use  of  the 
wharf  for  railroad  purposes  merely,  or  embraced  its  use  for  all 
purposes — was  a  point  not  involved  in  the  case  then  before 
that  court,  and  was  not  decided  by  it,  either  in  express  terms 
or  by  any  fair  inference.  What  that  decision  did  affirm,  how- 
ever, was  that  the  disposal  of  the  public  right  in  the  premises, 
as  a  wharf,  was  in  the  State,  to  the  exclusion  of  the  city ;  so  that 
if  the  joint  resolution  had  been  a  cession  to  a  natural  person, 
as  riparian  proprietor,  to  improve  the  premises  as  a  landing 
place  for  water-craft,  and  for  loading  and  unloading  cargoes, 
by  building  levees  and  wharves,  at  his  own  expense,  with  the 
right  to  charge  reasonable  wharfiige  for  their  use,  it  would 
have  been  conclusive  upon  the  city  and  those  claiming  in  its 
right.  And  construing  the  grant  to  the  railroad  compan}'  as 
limiting  the  use  of  the  property  as  a  wharf  to  purposes  strictly 
incident  to  its  corporate  business,  still,  in  order  that  it  should 
be  beneficial  to  that  extent,  it  would  be  essential  that  the  rail- 
road compauj'  should  have  the  right  to  exclude  all  other  uses ; 
and  this  would  effectually  withdraw  it  from  the  jurisdiction 
of  the  city  authority  over  the  general  subject  of  the  public 
wharves. 

Neither  would  this  be  in  derogation  of  any  vested,  right  of 
the  city.  Whatever  powers  the  municipal  body  rightfully 
enjoys  over  the  subject  is  derived  from  the  Legislature  of  the 
State.  They  are  merely  administrative,  and  may  be  revoked 
at  any  time,  not  touching,  of  course,  any  property  of  the  city 
actually  acquired  in  the  course  of  administration.  The  sole 
ground  of  the  right  of  the  city  to  collect  wharfage  at  all  is  that 
it  is  a  reasonable  compensation  which  it  is  allowed  by  law  to 
charge  for  the  actual  use  of  structures  provided  at  its  expense 
for  the  convenience  of  vessels  engaged  in  the  navigation  of 
the  river.     (Cannon  v.  New  Orleans,  20  Wall.,  577.) 
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And  while  it  may  he  true,  as  was  decided  by  the  Supreme 
Court  of  Louisiana  in  Ellerman  v.  McMains,  30  La.  Ann., 
190,  that  the  city  cannot  lawfully  be  required  to  permit  the 
use  of  its  wharves,  without  compensation,  on  the  gi'ound  that 
thej  are  private  property,  it  is  equally  true,  as  was  decided  by 
the  same  court  in  The  City  of  New  Orleans  v.  Wilmot,  31  La. 
Ann.,  65,  that  the  city  cannot  forbid  any  water-craft  from 
using  the  banks  of  the  navigable  waters  of  the  State  for  pur- 
I  poses  of  navigation  and  commerce,  and  cannot  compel  them 
to  pay  to  it  wharfage  except  as  compensation  for  the  use  of 
wharves  of  which  it  is  the  proprietor. 

The  rights  of  the  city  in  respect  to  this  controversy  would 
seem,  then,  to  be  reduced  to  that  of  building  levees  and 
wharves  on  the  banks  of  the  river  within  its  corporate  limits 
for  the  public  utility,  with  tbe  exceptions  established  by  para- 
mount law,  and  collecting  reasonable  wharfage  for  the  actual 
use  of  such  structures.  Its  right  to  build  a  wharf  upon  the 
land  of  the  railroad  company,  the  appellant,  we  have  seen,  is 
excluded  by  the  terms  of  the  joint  resolution  of  March  6, 
1869,  according  to  its  narrowest  construction. 

The  sole  remaining  question,  then,  is  whether  Ellerman,  as 
assignee  of  the  city,  has  any  legal  interest  which  entitles  him 
to  enjoin  the  railroad  company  from  using  its  wharf  as  a  pub- 
lie  wharf  beyond  the  limits  of  such  use,  as  defined  by  that 
construction  of  the  joint  resolution.  If  be  has  such  interest  it 
can  only  consist  in  preventing  competition  with  himself,  as  a 
wharfinger,  which  such  more  extensive  use  of  the  railroad 
property  would  create.  And  if  the  right  to  assert  it  exists, 
it  must  rest  not  upon  the  claim  that  the  premises  are  thus  used 
for  purposes  to  which  they  might  not  be  lawfully  devoted  if 
owned  and  used  by  a  natural  person,  but  on  the  allegation 
merely  that  such  use  is  beyond  the  corporate  powers  of  the 
railroad  company.  But  if  the  competition  in  itself,  however 
injurious,  is  not  a  wrong  of  which  he  could  complain  against 
a  natural  person,  being  the  riparian  proprietor,  how  does  it 
become  so  merely  because  the  author  of  it  is  a  corporation 
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acting  ultra  vires  ?  The  damage  is  attributable  to  the  com- 
petition, and  to  that  alone.  But  the  competition  is  not  illegal. 
It  is  not  unlawful  for  any  one  to  compete  with  the  appellant, 
although  the  railroad  company  may  not  be  authorized  to  engage 
in  the  same  business.  The  legal  interest  which  qualifies  a 
complainant,  other  than  the  State  itself,  to  sue  in  such  a  case 
is  a  pecuniary  interest  in  preventing  the  defendant  from  doing 
an  act  where  the  injury  alleged  flows  from  its  quality  and 
character  as  a  breach  of  some  legal  or  equitable  duty.  A 
stockholder  of  the  company  has  such  an  interest  in  restraining 
it  within  the  limits  of  the  enterprise  for  which  it  was  formec^, 
because  that  is  to  enforce  his  contract  of  membership.  The 
State  has  its  legal  interest  in  preventing  the  usurpation  and 
perversion  of  its  franchises,  because  it  is  a  trustee  of  its  powers 
for  uses  strictly  public.  In  these  questions  the  appellant  has 
no  interest,  and  he  cannot  raise  them  in  order,  under  that  cover, 
to  create  and  protect  a  monopoly  which  the  law  does  not  give 
him.  The  only  injury  of  which  he  can  be  heard  in  a  judicial 
tribunal  to  complain  is  the  invasion  of  some  legal  or  equitable 
right.  If  he  asserts  that  the  competition  of  the  railroad  com- 
pany damages  him,  the  answer  is  that  it  does  not  abridge  or 
impair  any  such  right.  If  he  alleges  that  the  railroad  company 
is  acting  beyond  the  warrant  of  the  law,  the  answer  is  that  a 
violation  of  its  charter  does  not  of  itself  injuriously  affect' any 
of  his  rights.  The  company  is  not  shown  to  owe  him  any 
duty  which  it  has  not  performed. 

This  was  the  principle  on  which  this  court  proceeded  in  the 
case  of  The  City  of  Georgetown  y.  The  Alexandria  Canal  Com- 
pany, 12  Peters,  91.  It  is  applied  in  Mayor,  &c.,  of  Liverpool 
V.  Chorley  Water-wOrks  Company,  2  DeG.,  M.  and  G.,  852  ; 
Stockport  District  Water-works  v.  Mayor,  &c.,  of  Manchester, 
9  Jur.  N.  S.,  266 ;  Pudsley  Coal  Gas  Company  v.  Corp.  of 
Bradford,  L.  R.,  15  Eq.,  167. 

On  this  ground  it  is  our  opinion  that  the  appellee  failed  to 
allege  and  show  any  right  to  maintain  his  bill,  which  should. 
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therefore,  have  been  dismissed.     The  decree  is  accordingly  re- 
versed, with  directions  to  dismiss  the  bill ;  and  it  is  so  ordered. 

Reveesed. 


Charles  Hecht  v.  Mary  E.  Boughton. 

March  20,  1882. 

Tlie  act  of  Congress  of  April  7,  1874,  in  relation  to  appellate  proceedings 
from  territorial  courts,  held  to  require  all  cases  in  which  there  is  not 
a  trial  by  jury  to  be  bronglit  to  this  court  by  appeal,  and  not  by  writ 
of  error;  and  held  to  apply  to  all  territorial  courts,  and  not  merely 
to  those  whei'e  the  distinction  between  suits  at  law  and  in  equity  had 
been  abolished. 

Error  to  the  Supreme  Court  of  the  Territory  of  Wyoming.. 
On  motion  to  dismiss. 

C.  N.  Potter  and  E.  W.  Mann,  for  plaintiff  in  error. 

/.  Thomas  Turner,  for  defendant  in  error. 

Waite,  C.  J. — This  is  a  writ  of  error  to  the  Supreme  Court 
of  the  Territory  of  Wyoming,  to  bring  up  for  review  the 
judgment  in  a  suit  where  there  was  not  a  trial  by  jury.  A 
motion  is  now  made  to  dismiss  because  the  case  should  have 
been  brought  here  by  appeal  and  not  by  writ  of  error. 

Section  2  of  the  act  of  April  7, 1874,  ch.  80,  (1  Supp.  Eev. 
Stat.,  13,)  is  as  follows  : 

"  That  the  appellate  jurisdiction  of  the  Supreme  Court  of 
the  United  States  over  the  judgments  and  decrees  of  said  ter- 
ritorial courts  in  cases  of  trial  by  jury  shall  be  exercised  by 
writ  of  error,  and  in  all  other  cases  by  appeal,  according  to 
such  rules  and  regulations  as  to  form  and  modes  of  proceed- 
ing as  the  said  Supreme  Court  have  prescribed  or  may  here- 
after prescribe:  Provided,  That  on  appeal,  instead  of  the 
evidence  at  large,  a  statement  of  the  facts  of  the  case  in  the 
nature  of  a  special  verdict,  and  also  the  rulings  of  the  court 
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on  the  admission  or  rejection  of  evidence  when  excepted  to, 
shall  be  made  and  certitied  by  the  court  below  and  transmitted 
to  the  Supreme  Court,  together  with  the  transcript  of  the  pro- 
ceedings and  judgment  or  decree;  but  no  appellate  proceed- 
ings in  said  Supreme  Court,  heretofore  taken  upon  an}'  such 
judgment  or  decree,  shall  be  invalidated  by  reason  of  being 
instituted  by  writ  of  error  or  appeal :  And  provided  further. 
That  the  appellate  court  may  make  any  order  in  any  case 
heretofore  appealed,  which  may  be  necessary  to  save  the  rights 
of  parties ;  and  that  this  act  shall  not  apply  to  cases  now  pend- 
ing in  the  Supreme  Court  of  the  United  States,  where  the 
record  has  already  been  filed." 

This  statute  seems  to  us  conclusive  of  the  present  motion. 
In  allowing  legal  and  equitable  i-emedies  to  be  sought  in  the 
same  action  before  the  territorial  courts,  Congress  saw  fit  to 
establish  an  inflexible  rule  by  which  it  could  be  determined 
whether  a  case  should  be  brought  here  from  those  courts  for 
review  by  writ  of  error  or  appeal,  and  provided  that  cases 
tried  by  a  jury  should  come  on  writ  of  error,  and  all  others 
by  appeal.  This  makes  the  form  of  proceeding  depend  on 
the  single  fact  of  whether  there  has  been,  or  not,  a  trial  by 
jury.  (Stringfellow  v.  Cain,  99  U.  S.,  612.)  We  are  not  to 
consider  the  testimony  in  any  case.  Upon  a  writ  of  error  we 
are  confined  to  the  bill  of  exceptions,  or  questions  of  law 
otherwise  presented  by  the  record,  and  upon  an  appeal,  to  the 
statement  of  facts  and  rulings  certified  by  the  court  below. 
The  facts  set  forth  in  the  statement  which  must  come  up  with 
the  appeal  are  conclusive  on  us.  Under  these  circumstances 
the  form  of  proceeding  to  get  a  review  is  not  of  so  much  im- 
portance as  certainty  about  what  is  to  be  done. 

We  cannot  agree  with  counsel  for  the  plaintift"  in  error  that 
the  act  of  Congress  was  intended  to  apply  only  to  those  Ter^ 
'ritories  where  the  distinction  between  suits  at  law  and  suits  in 
equity  had  actually  been  abolished.  From  the  preamble  it 
may  fairly  be  inferred  that  the  object  of  the  legislation  was  to* 
.prevent  embarrassments  growing  out  of  the  mingling  of  juris- 


1881.1  United  States  v.  Railroad  Co.  303 

Opinion  of  the  court. 

dictions,  but  the  statute  as  it  stands  clearly  applies  to  all  terri- 
torial courts. 

The  motion  to  dismiss  is  granted. 

Dismissed. 


The  United  States  v.  TheUnion  Pacific  Railroad  Company. 

March  20,  1882. 

1.  Hecht  V.  BoHjchton.  ante,  p.  301,  followed. 

2.  Under  sections  702  and  1909  o(  tlie  Revised  Statntes  of  the  United 

States  the  amount  required  to  appeal  fj-om  the  Snpreme  Court  of 
Wyoming  to  this  court  is  one  ttiousand  dollars,  and  tliat  also  in  cases 
where  the  United  States  are  appellants. 

Error  to  the  Supreme  Court  of  the  Territorj'  of  Wjoniiiig. 
S.  F.  Phillips,  Solicitor- General,  for  plaintiffs  in  error. 
Shellabarger  ^  Wilson,  for  defendant  in  error.  , 

Waite,  C.  J. — This  was  a  suit  in  replevin  brought  by  the 
United  States,  in  one  of  the  District  Courts  of  the  Territory  of 
Wyoming,  against  the  Union  Pacific  Railroad  Company  to 
recover  the  possession  of  certain  goods  intended  for  the  Indian 
service.  The  case  was  submitted  to  the  court  on  an  agreed 
statement  of  facts,  from  which  it  appears  that  the  goods 
belonged  to  the  United  States;  that  they  were  intended  for 
the  Indian  service ;  that  the  United  States  had  a  contract  with 
Dwight  J.  McCann  for  their  transportation  from  New  York 
to  the  White  River  Agency,  in  Colorado ;  that  they  were  put 
into  the  hands  of  this  contractor  for  transportation  under  his 
contract ;  that  the  contractor  agreed  with  the  railroad  company 
for  their  transportation  from  Omaha  to  Rawlins;  that  the 
company  carried  them  as  a  common  carrier  under  this  agree- 
ment to  the  place  of  destination,  for  which  its  proper  charges 
were  four  hundred  and  ninety-six  dollars  and  eighty-six  cents; 
that  on  their  ai-rival  at  Rawlins  they  were  stored  in  the  com- 
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pany's  warehouses  for  a  long  time ;  that  for  this  storage  the 
proper  charge  was  ninety-one  dollars  and  thirty  cents,  and 
that  the  contractor  for  transportation  had  never  paid  any  part 
of  these  charges., 

On  the  20th  of  November,  1 877,  the  United  States  demanded 
the  goods  of  the  eonipany,  but  a  delivery  was  refused  unless 
the  charges  were  paid,  the  company  claiming  the  right  to  hold 
the  goods  under  a  carrier's  lien.  The  United  States  thereupon 
replevied  the  goods  without  having  first  paid  the  charges.  The 
only  controversy  was  us  to  the  lien,  and  it  was  agreed  that  if, 
upon  the  facts,  the  court  should  be  of  opinion  the  company 
had  a  lien,  judgment  should  be  entered  in  its  favor  and  against 
the  United  States  for  the  amount  of  the  charges.  If,  however, 
it  should  be  decided  there  was  no  lien,  judgment  was  to  be 
entered  against  the  company.  The  court  decided  there  was  a 
lien,  and  gave  judgment  against  the  United  States  for  live 
hundred  and  eighty-eight  dollars  and  sixteen  cents.  This 
judgment  was  affirmed  by  the  Supreme  Court  of  the  Territorj-, 
and  for  the  review  of  that  judgment  this  writ  of  error  has  been 
brought. 

'■  Under  the  decision  in  Hecht  v.  Boughton,  just  announced, 
{ante,  p.  301,)  the  case  should  have  been  brought  by  appeal 
rather  than  writ  of  error.  There  was  no  trial  by  a  jury.  But 
there  is  still  another  objection  to  our  jurisdiction.  Under  sec- 
tions 702  and  1909  of  the  Revised  Statutes,  writs  of  error  and 
appeals  from  the  final  judgments  and  decrees  of  the  Supreme 
Court  of  Wj'oming  lie  to  this  court  only  when  the  amount  in 
controversy  exceeds  one  thousand  dollars,  or  the  judgment  is 
on  a  writ  of  habeas  corpus,  involving  a  question  of  personal 
freedom.  No  exception  is  made  in  favor  of  the  United  States, 
and  this  is  not  an  action  brought  for  the  enforcement  of  any 
revenue  law.  Consequently  the  United  States  are  not  entitled 
to  a  writ  of  error  or  appeal  if  the  same  remedy  would  not  be 
afforded  under  similar  circumstances  to  a  private  party.  (U. 
S.  V.  Thompson,  93  U.  S.,  688.)  The  value  of  the  matter  in 
dispute  is  the  amount  of  the  judgment  that  has  been  recov- 
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ered.     This  is  less  than  one  thousand  dollars.     It  follows  that 
we  have  no  jurisdiction,  and  the  writ  it  dismissed. 

Dismissed. 


Ira  Davenport  v.  The  County  of  Dodge. 

March  20, 1882. 

1.  In  Nebraska,  bonds  issued  by  anthority  of  a  vote  of  a  precinct  for  pub- 

lic purposes  must  be  in  tlie  name  of  the  county  of  which  that  pre- 
cinct forms  a  part, — a  precinct  being  a  mere  subdivision  of  a  county, 
and  not  a  separate  political  entity, — and  suit  on  sucli  bonds  must  be 
against  the  county,  the  judgment  to  be  paid  by  a  tax  levied  only  on 
the  taxable  propertj'  of  the  precinct. 

2.  Although  the  State  statute  authorizing  the  issne  of  such  bo?ids  pro- 

vides the  special  remedy  of  a  mandamus  for  their  enforcement,  yet, 
inasmuch  as  a  suit  to  get  judgment  on  bonds  or  coupons  is  part  of  the 
necessary  machinery  of  the  Federal  courts  in  enforcing  the  writ  of 
mandamus — which  is,  in  snch  courts,  in  the  nature  of  an  execntion, 
and  will  not  be  issued  till  judgment  is  obta!ned^-a  suit  to  obtain  sucli 
judgment  Is  maintainable. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Nebraska. 

W.  H.  Manger  and  JE.  Wakeley,  for,  plaintiff  in  error. 

William  Marshall,  for  defendant  in  error. 

Waite,  C.  J.-^By  a  statute  of  Nebraska,  passed  in  1869, 
"to. enable  counties,  cities,  towns,  and  precincts  to  borrow 
money  on  their  bonds,  or  to  issue  bonds  to  aid  in  the  con- 
struction or  completion  of  works  of  internal  improvement  in 
this  State,  and  to  legalize  bonds  already  issued  for  such  pur- 
poses," the  legal  voters  of  counties  and  cities  were  author- 
ized to  vote  bonds  for  such  purposes,  and  upon  a  favorable 
vote,  the  county  commissioners  in  case  of  a  county,  and  the 
city  council  in  case  of  a  city,  were  to  issue  the  bonds  as  voted, 
which  were  to  "  continue  a  subsisting  liability  against  said 
city  or  county  "  until  paid.  It  was  further  made  the  duty  of 
20  v4 
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the  proper  officer  annually  to  cause  to  be  levied,  collected, 
and  paid  over  to  the  holders  of  such  bonds  "a  special  tax  on 
all  taxable  property  within  said  county  or  city,  sufficient  to 
pay  "  the  interest  and  principal  as  they  fell  due.  Sections  6 
and  7  of  the  act  are  as  follows  : 

"  Sec.  6.  Any  county  or  city  which  shall  have  issued  its 
bonds  in  pursuance  of  this  act  shall  be  estopped  from  plead- 
ing want  of  consideration  therefor,  and  the  proper  officers  of 
such  county  or  city  may  be  compelled,  by  mandamus  or  other- 
wise, to  levy  the  tax  herein  provided  to  pay  the  same. 

"  Sec.  7.  Any  precinct  in  any  organized  county  of  this  State 
shall  have  the  privilege  of  voting  to  aid  works  of  internal  im- 
provement, and  be  entitled  to  all  the  privileges  conferred  upon 
counties  and  cities  by  the  provisions  of  this  act;  and  in  such 
case  the  precinct  election  shall  be  governed  in  the  same  man- 
ner as  is  provided  in  this  act,  so  far  as  the  same  is  applicable, 
and  the  county  commissioners  shall  issue  special  bonds  for 
such  precinct,  and  the  tax  to  pay  the  same  shall  be  levied  upon 
the  property  within  the  bounds  of  such  precinct.  Such  pre- 
cinct bonds  shall  be  the  same  as  other  bonds,  but  shall  contain 
a  statement  showing  the  special  nature  of  such  bonds."  (Gen. 
Stats,  of  Keb.,448.) 

Under  the  authority  of  section  7  bonds  were  issued  by  the 
county  commissioners  of  Dodge,  count}'  in  the  following  form  : 
"  United  States  of  America,      ) 
State  of  Nebraska.  J 

"  It  is  hereby  certified  that  Fremont  precinct,  in  the  county 
of  Dodge,  in  the  State  of  Nebraska,  is  indebted  unto  the  bearer 
in  the  sum  of  one  thousand  dollars,  payable  on  or  before 
twenty  years  after  date,  with  interest  at  the  rate  of  ten  per 
cent,  per  annum  from  date.  Interest  payable  annually  on 
the  presentation  of  the  proper  coupons  hereto  annexed.  Prin- 
cipal payable  at  the  office  of  the  county  treasurer,  in  Fremont, 
Dodge  county,  Nebraska ;  interest  payable  at  the  Ocean  Na- 
tional Bank  in  the  city  of  New  York. 

"  This  bond  is  one  of  a  series  issued  in  pursuance  of  and  in 
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accordance  with  a  vote  of  the  electors  of  said  Fremont  pre- 
cinct at  a  special  election  held  on  the  11th  day  of  November, 
1870,  at  which  time  the  following  proposition  was  submitted : 

"  Shall  the  county  commissioners  of  Dodge  county,  Ne- 
braska, issue  their  special  bonds  on  Fremont  precinct,  in  said 
county,  to  the  amount  not  to  exceed  fifty  thousand  dollars,  to 
be  expended  and  appropriated  by  the  county  commissioners, 
or  as  much  thereof  as  is  necessary,  in  building  a  wagon  bridge 
across  the  Platte  River,  in  said  precinct ;  said  bonds  to  be 
made  payable  on  or  before  twenty  years  after  date,  bearing 
interest  at  the  rate  of  ten  per  cent,  per  annum,  payable  an- 
nually? Which  proposition  was  duly  elected,  adopted,  and 
accepted  by  a  majority'  of  the  electors  of  said  precinct  voting 
in  favor  of- the  proposition. 

"  And  whereas  the  Smith  Bridge  Company  of  Toledo,  Ohio, 
have  entered  into  a  contract  with  said  commissioners  to  fur- 
nish the  necessary  materials  and  to  build  and  construct  said 
bridge  referred  to  in  the  foregoing  proposition  : 

"  Wherefore  this  bond,  with  others,  is  issued  in  pursuance 
thereof,  as  well  as  under  the  provision  of  an  act  of  the  Leg- 
islature of  the  State  of  Nebraska,  approved  February  15, 
1869,  entitled '  An  act  to  enable  counties,  cities,  and  precincts 
to  borrow  money  on  their  bonds  to  aid  in  the  construction  or 
completion  of  works  of  internal  improvements  in  this  State, 
and  to  legalize  bonds  already  issued  for  such  purpose.' 

"In  witness  whereof  we,  the  said  county  commissioners  of 
said  Dodge  county,  have  hereunto  set  our  hands  this  first  day 
of  September,  A.  D.  1871. 

"GrEORGB   F.   BlANCHARD, 

"A.  C.  Briggs, 
"John  P.  Eaton, 

"  County  Commissioners. 
[seal.]     "Attest :  A.  G.  Brugh,  County  Clerk." 

Default  having  been  made  in  the  payment  of  sundry  cou- 
pons attached  to  these  bonds,  Davenport,  the  plaintiff  in  error, 
brought  suit  against  the  county  for  the  recovery  thereof,  in  the 
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Circuit  Court  of  the  United  States  for  the  District  of  Nebraska. 
The  petition  set  forth  the  issue  of  the  l)onds  according  to  the 
facts  and  prayed  judgment  "  for  the  sum  of  eight  hundred  and 
fifty  dollars  and  costs  of  suit,  said  judgment  to  be  collected  by 
a  tax  upon  the  taxable  property  within  the  territory  compris- 
ing said  Fremont  precinct  at  the  time  said  bouds  were  voted 
and  issued."  The  county  demurred  to  the  petition,  and  at  the 
hearing  the  following  questions  arose  : 

"  1.  Whether  upon  the  allegations  of  the  amended  petition 
filed  in  said  court  oh  the  12th  day  of  May,  1881,  the  said 
county  of  Dodge  is  liable  to  a  suit,  in  which  judgment  can  be 
rendered  against  said  county  of  Dodge,  on  the  bonds  and  cou- 
pons therein  declared  upon  and  set  out. 

"  2.  Whether  upon  the  allegations  of  the  said  petition  the 
plaintiff  is  entitled  to  recover  a  judgment  in  form  against  the 
county  of  Dodge,  to  be  satisfied  or  collected  only  by  levy  of  a 
tax  oil  the  taxable  property  in  Fremont  precinct,  as  prayed  for 
in  said  petition." 

Upon  these  questions  the  opinions  of  the  circuit  justice  and 
district  judge  holding  the  court  were  opposed,  and  that  disa- 
greement has  been  duly  certified  here.  The  opinion  of  the 
circuit  justice  being  that  the  questions  should  be  answered  in 
the  negative,  the  demurrer  was  sustained  and  judgment  given 
for  the  defendant.  From  that  judgment  this  writ  of  error  has 
been  brought,  and  the  case  is  now  here  for  determination  on 
the  certificate  of  division. 

When  county  bonds  are  issued  under  the  statute  in  question 
it  is  expressly  provided  that  they  shall  constitute  a  debt  against 
the  county,  to  be  paid  by  the  levy  and  collection  of  taxes  on 
all  the  taxable  property  within  the  county.  If  aid  is  voted  by 
a  precinct,  bonds  also  are  to  be  issued,  dift'ering  only  from 
county  bonds  in  that  they  are  to  be  paid  from  taxes  levied  on 
property  within  a  precinct.  "As  to  the  several  duties  of  the 
county  commissioners  respecting  them,"  says  the  Supreme 
Court  of  Nebraska,  in  State  v.  Thorne,  9  Neb.,  461,  "  the  law 
makes  no  distinction  whatever  between  precinct  and  county 
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bonds.  They  must  issue  both,  and  when  issued  it  is  their  duty 
to  keep  a  record  of  the  kinds  and  amounts  as  well  as  the  times 
and  places  of  paj'ment,  and  make  provisions  therefor  as  the 
statute  directs.  In  the  case  of  precinct  bonds  the  means  of 
payment  nmst  be  raised  by  a  tax  levied  by  the  commissioners 
'upon  the  property  within  the  bounds  of  such  precinct,'  which 
must  be  collected  in  the  same  manner  as  is  the  ordinary 
county  revenue,  and  through  the  agency  of  the  county  treas- 
urer, whose  only  duty  in  connection  with  the  fand  arising  there- 
from, when  collected,  is  to  hold  it  subject  to  the  order  of  the 
county  commissioners  directing  its  application  to  the  object  for 
which  it  wasintended.  As  before  stated,  the  management  of  this 
sort  of  precinct  indebtedness  is  made  to  .conform  to  that  of  coun- 
ties of  like  character.  The  sole  distinction  is  that  it  concerns 
a  distinct  portion  only  instead  of  the  whole  body  of  the  county. 
The  money  with  which  to  meet  the  obligations  of  a  precinct  is 
raised  and  paid  out  with  .the  same  formality  and  through  pre- 
cisely the  same  agencies  as  are  the  ordinary  county  funds,  and, 
except  when  there  is  some  special  provision  of  statute  author- 
izing it,  payment  therefrom  can  be  legally  made  only  on  '  war- 
rants by  the  county  commissioners  according  to  law.'" 

A  bond  implies  an  obligor  bound  to  do  what  it  is  agreed  shall 
be  don6.  Precincts  in  Nebraska  are  but  political  subdivisions 
of  a  county.  They  have  no  corporate  existence,  and  cannot  con- 
tract or  be  contracted  with.  They  have  no  corporate  officers, 
and  can  neither  sue  nor  be  sued.  Certain  officers  are  elected  by 
the  voters  of  precincts-for  political,  administrative,  and  judicial 
purposes,  but  they  are  in  no  sense  the  representatives  of  the 
people  of  the  territory  as  a  municipality.  (State  v.  Dodge 
County,  10  Neb.,  20.)  Precincts  are  governed  by  the  county 
commissioners,  the  governing  board  of  the  county,  and  by  the 
appropriate  officers  of  the  State.  Their  relation  to  a  county 
is  like  that  of  a  ward  to  a  city.  Having  no  corporate  exist- 
ence, no  separate  municipal  authority,  they  cannot,  says  again 
the  Supreme  Court  of  the  State,  in  the  case  last  cited,  "  enter 
into  contracts  directly  or  indirectly,  nor  assume  obligations 
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which  a  court  might  be  called  on  to  enforce."  Hence  the  pre- 
cinct cannot  become  the  obligor  of  precinct  bonds,  and  we 
think  it  follows  that  the  county,  which  does  have  a  corporate 
existence,  and  can  contract  and  be  contracted  with,  and  upon 
whose  officers  is  imposed  the  duty  not  only  of  issuing  the 
bonds,  but  of  providing  for  the  payment  of  them,  is  the  politi- 
cal entity  bound  by  the  obligation  that  is  entered  into  and 
charged  with  the  debt  created  thereby.  The  only  difference 
between  the  two  kinds  of  d^bt  is,  that  in  one  all  the  taxable 
property  of  the  county  is  charged  with  its  payment,  and  in  the 
other  only  a  part.  In  both  the  mandamus  to  enforce  the  levy 
and  collection  of  the  necessary  taxes  lies  to  the  proper  officers 
of  the  county  alone.  This  remedy  is  expressly  provided  for, 
and  thus  the  presumption  that  might  otherwise  arise  of  an  in- 
tention to  erect  the  precinct  into  a  corporation  for  the  purpose 
of  tliese  obligations,  because,  without  it,  the  bonds  could  not 
be  enforced,  is  rebutted.  We  think,  therefore,  that  the  special 
bonds  which  the  county  commissioners  are  to  issue  for  the  pre- 
cincts are,  in  legal  effect,  the  special  bonds  of  the  county  pay- 
able out  of  a  special  fund  to  be  raised  in  a  special  way;  Al- 
though the  form  of  expression  in  the  Nebraska  statute  is  some- 
what different  from  that  in  Missouri,  whicli  we  were  called  on 
to  consider  in  County  of  Cass  v.  Johnston,  95  U.  S.,  360,  we 
think  the  legal  effect  of  it  is  the  same.  In  Missouri  it  was  pro- 
vided that  the  bonds  should  be  in  the  name  of  the  county,  but 
in  Nebraska  there  can  be  no  bond  except  it  be  of  the  county, 
and  as  a  bond  is  to  be  made,  if  necessarily  follows  that  the 
county  must  make  it.  In  express  terms  it  is  stated  that  pre- 
cinct bonds  shall  be  the  same  as  other  bonds,  that  is  to  say, 
county  bonds,  but  must  contain  a  statement  of  their  special 
nature,  which  confines  the  area  of  taxable  property  to  a  part 
rather  than  the  whole  of  the  county. 

If  there  is  nothing  else  in  the  case,  therefore,  we  think  it 
comes  within  County  of  Cass  v.  Johnston,  supra,  and  that  an 
action  at  law  will  lie  in  the  courts  of  the  United  States  against 
the  county  for  the  recovery  of  the  special  judgment  asked  for. 
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The  case  of  County  Commissioners  o.  Chandler,  96  U.  S.,  205, 
was  upon  coupons  attached  to  some  of  this  same  issue  of  bonds. 
Judgment  had  been  rendered  against  the  county  in  the  court 
below,  and  that  judgment  was  atRrmed  here.  No  one  seemed 
to  think  then  that  the  defense  now  relied  on  was  good,  for  it 
was  not  mentioned  in  this  court  or  below.  The  defense  then 
made  related  only  to  the  authority  of  a  precinct  to  vote  aid  for 
the  building  of  a  toll  bridge. 

It  is  contended,  however,  that  as  the  statute  which  author- 
izes the  creation  of  the  liability  provides  a  special  remedy  for 
its  enforcement,  this  suit  cannot  be  maintained.  The  remedy 
provided  is  by  mandamus  to  compel  the  proper  officers  to  levy 
the  necessary  tax.  In  County  of  Greene  v.  Daniel,  102  U.  S., 
195,  a  case  similar  to  this  in  many  of  its  features,  we  said  a 
suit  to  get  judgment  on  bonds  or  coupons  was  part  of  the  nec- 
essary machinery  which  the  courts  of  the  United  States  must 
use  in  enforcing  this  remedy,  and  that  the  jurisdiction  of  those 
courts  is  not  to  be  ousted  simply  because  in  the  courts  of  the 
State  the  mandamus  could  be  granted  without  a  judgment.  In 
the  State  courts  the  liability  may,  as  we  understand  the  case  of 
State  V.  Dodge  County,  supra,  be  determined  in  the  proceed- 
ings for  the  mandamus.  Such  is  not,  however,  the  rule  in  the 
courts  of  the  United  States,  where  the  writ  of  mandamus  is 
only  grantedin  aid  of  an  existing  jurisdiction.  In  those  courts 
the  judgment  at  law  is  necessary  to  support  the  writ,  which  is 
in  the  nature  of  an  execution  to  carry  the  judgment  into  effect. 
(County  of  Greene  v.  Daniel,  supra;  Graham  v.  Norton,  15 
Wall.,  427 ;  Bath  County  v.  Amy,  13  Id., 244.)  As  the  judg- 
ment asked  for  is  special,  and  will  only  entitle  the  plaintiff  to 
payment  through  the  instrumentality  of  the  special  tax  to  be 
levied,  the  suit  as  it  now  stands  is  in  reality  only  a  way  of  get- 
ting the  remedy  the  statute  provides.  The  only  execution  that 
can  issue  on  the  judgm.ent  will  be  the  mandamus. 

The  Supreme  Court  of  the  State  in  State  v.  Dodge  County, 
supra,  declined  to  issue  a  mandamus  for  the  levy  of  taxes  to 
pay  a  judgment  in  the  Circuit  Court  of  the  United  States  on 
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some  of  the  coupons  attached  to  this  class  of  bonds,  and  in 
the  opinion  declared  the  judgment  a  nullity;  but  this  we  must 
understand  .to  mean  a  nullity  as  the  foundation  of  any  pro- 
ceeding in  that  court  for  its  enforcement.  To  enable  the 
courts  of  the  United  States  to  afford  the  remedy  which  the  law 
has  specially  provided,  such  a  judgment  is  a  necessary  prelimi- 
nary. In  fact,  a  judgment  is  but  one  of  the  steps  in  the  pro- 
ceeding to  obtain  the  mandamus.  The  statute  has  given  a 
remedy  by  mandamus,  but  it  has  not  undertaken  to  regulate 
the  process  by  which  it  is  to  be  secured.  That  depends  on  the 
practice  established  in  the  several  tribunals  from  which  the 
writ  is  io  be  obtained.  The  practice  in  the  State  courts  re- 
quires one  mode  of  proceeding,  that  in  the  courts  of  the  United 
States  another,  but  the  result  is  the  same  in  both,  to  wit,  the 
order  for  the  levy  and  collection  of  the  requisite  tax. 

It  follows  that  each  of  the  questions  certified  must  be  an- 
swered in  the  affirmative  and  the  judgment  of  the  court  below 
reversed.  It  is  consequently  so  ordered,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  this  opinion. 

Eeversed. 


The  United  States  v.  The  Dix  Island  Granite  Company. 

March  30, 1882. 

A  contract  with  a  company  furnishing  building  stones  in  -whioh  tiic  partj' 
receiving  them  agreed  to  pay  "tlie  sum  of  65  cents  per  cubic  foot  for 
Jill  stones  when  the  quarried  dimensions  do  not'exceed  20  cubic  feet 
in  eacli  stone,  and  one  cent  additional  for  every  cubic  foot  of  tliose 
having  such  dimensions  exceeding  20  feet,"  construed  to  nieau  that 
'the  additional  compensation  was  to  be  estimated  on  every  cubic  foot 
■  contained  in  blocks  exceeding  20  feet  in  dimensions,  and  not  merely 
on  ovei-y  cubic  foot  in  excess  of  20  feet  in  such  blocks. 

.Appeal  from  the  Court  of  Claims. 

The  l)ix .Island  Granite  Company,  a  corporation  created  un- 
.  der  the  laws  of  New  York,  is  the  owner  of  quarries  of  granite 
on  .an  island.-ofl:".the  coast  of  Maine  called  Dix  Island;  and  on 
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the  1st  of  September,  1869,  it  entered  into  a  contract  with  the 
United  States  to  supply  granite  for  the  construction  of  a  build- 
ing for  a  post-office  in  the  city  of  New  York.  By  it  the  com- 
pany agreed  to  deliver  at  the  site  of  the  building  all  such 
stone  as  might  be  required  for  its  construction,  "wrought  and 
dressed  in  such  manner  and  style  of  workmanship"  as  might 
be  directed  by  the  United  States;  and  the  latter  stipulated  to 
pay  for  the  stone  delivered  "  the  sum  of  sixty-five  cents  per 
cubic  foot  for  all  stones  when  the  quarried  dimensions  do  not 
exceed  twenty  cubic  feet  in  each  stone,  and  one  cent  additional 
for  every  cubic  foot  of  those  having  such  dimensions  exceed- 
ing twenty  feet." 

Under  the  contract  the  company  delivered  at  the  site  oi"  the 
po.st-office  building,  in  the  city  of  New  York,  456,554  cubic 
feet  of  granite,  of  which  quantity  358,728  cubic  feet  were  in 
stones  the  quarried  dimensions  of  which  severally  exceeded 
twenty  cubic  feet.  In  the  settlement  of  the  account  of  the 
companj'  the  parties  disagreed  in  their  interpretation  of  the 
last  clause,  as  to  the  price  stipulated  per  cubic  foot  of  stones 
the  general  dimensions  of  which  exceeded  twenty  feet.  The 
Treasury  Department  construed  the  clause  as  allowing  for  each 
cubic  foot  of  the  stone  sixty-five  cents,  and  one  cent  additional 
for  every  cubic  foot  exceeding  twenty;  thus,  if  the  stone  con- 
tained twenty-one  cubic  feet,  the  price  for  each  cubic  foot  of 
the  entire  stone  was  to  be  66  cents ;  if  it  contained  twenty-two 
cubic  feet,  the  price  for  each  was  to  be  67  cents,  and  so  on,  in- 
creasing the  price  onei  cent  for  each  additional  cubic  foot.  On 
the  other  hand,  the  company  construed  the  clause  as  allowing 
for  each  cubic  foot  of  the  stone  sixty-five  cents,  and  one  cent 
additional  for  every  cubic  foot  of  the  entire  stone;  thus,  if  the 
stone  contained  twenty-one  cubic  feet,  the  price  was  to  be  65 
cents  plus  21  cents,  that  is,  86  cents  a  cubic  foot  of  the  entire 
stone ;  if  it  contained  twenty-two  cubic  feet,  the  price  was  to 
be  87  cents;  and  so  on,  adding  to  the  65  cents  one  cent  for-  each 
cubic  foot  of  the  entire  stone.     The  difi'erence  in  the  amounts 
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resulting  from  the  two  interpretations  as  to  the  price  of  the 
granite  delivered  was  $70,745.74. 

The  amount  allowed  by  the  department  was  paid  on  account, 
the  question  of  the  construction  of  the  clause  being  reserved 
for  judicial  decision.  The  company  thereupon  brought  the 
present  action  in  the  Court  of  Claims  for  the  ditference.  Other 
demands  were  also  included  in  the  action ;  but,  as  they  were 
disallowed  and  the  company  has  not  appealed,  no  reference 
need  be  made  to  them.  For  the  difference  in  the  price  of  the 
stone,  mentioned  above,  the  company  recovered  judgment,  and 
the  case  is  brought  here  for  review. 

S.  F.  Phillips,  Solicitor-  General,  for  appellants. 

Enoch  Totten.,  for  appellee. 

Field,  J. — The  clause  of  the  contract  in  question,  upon  the 
interpretation  of  which  the  determination  of  this  case  must 
depend,  divides  the  stones  to  be  delivered  into  'two  classes — 
those  whose  dimensions  do  not  exceed  twenty  cubic  feet,  and 
those  whose  dimensions  do  exceed  that  number  of  cubic  feet. 
For  those  of  the  first  class  the  price  is  fixed  at  65  cents  a  cubic 
foot.  For  those  of  the  second  class  the  price  per  cubic  foot  is 
fluctuating,  increasing  with  the  size  of  the  stone ;  but  the  mode 
of  ascertaining  this  price  is  prescribed.  It  is  to  add  to  the  sixty- 
five  cents  as  many  cents  as  there  are  cubic  feet  in  the  stone, 
and  this  sum  will  constitute  the  price  per  cubic  foot.  The  last 
clause  must,  therefore,  be  read  as  if  the  words  "  per  cubic  foot" 
were  inserted  in  it;  thus, "one  cent  additional  [per  cubic  foot] 
for  every  cubic  foot "  of  the  larger  stones,  that  is,  for  the  whole 
number  of  such  feet  in  the  stone.  It  will  serve  to  remove 
doubt  as  to  the  meaning  of  the  clause  if  we  look  at  it  with  the 
insertion  of  these  words  after  eliminating  the  provision  as  to 
the  smaller  stones.  It  will  then  read  thus:  "The  party  of  the 
first  part  hereby  covenants  and  agrees  to  pay  *  *  *  the 
sum  of  65  cents  per  cubic  foot  for  all  stones  *  *  *  and  one 
cent  additional  [per  cubic  foot]  for  every  foot"  of  the  stones; 
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that  is,  sixty-five  cents  for  eacli  cubic  foot  plus  one  cent  for 
every  cubic  foot  in  the  stone.  This  is  the  interpretation  for 
which  the  claimant  contends,  and  it  appears  to  us  to  be  the  only 
one  permissible  from  the  language  used.  The  interpretation 
adopted  by  the  Treasury  Department  requires  the  interpolation 
of  terms  excepting  from  the  computation  the  first  twenty  feet; 
and  this  exception  is  inconsistent  with  the  provision  that  for 
"every  cubic  foot"  of  the  larger  stones  an  additional  price  is 
to  be  paid. 

Nor  is  there  anything  unreasonable  in  the  increased  price 
for  the  larger  stones  required  by  this  interpretation.  Every 
contract  must  be  considered  with  reference  to  the  s.ubject  in 
respect  to  which  it  is  made,  and  its  language  construed  accord- 
ingly'. It  was  stated  by  counsel  on  the  argument,  and  the  fact 
is  a  matter  of  common  knowledge,  that  with  builders,  mate- 
rial-men, and  architects  the  value,  and  consequently  the  price, 
of  dressed  building  stone  per  cubic  foot  is  determined  by  the 
size  of  the  stone,  and  that  this  value  cumulates  with  the  size ; 
thus,  the  value  of  a  cubic  foot  of  granite  in  a  small  block — 
weighing  a  single  ton,  for  example — is  much  less  than  the  value 
of  a  cubic  foot  in  a  larger  block  weighing  several  tons.  The 
difliculty  of  preparing  and  moving  blocks  weighing  several 
tons  is  very  much  greater  than  that  of  preparing  and  moving 
au  equal  quantity  of  stone  in  small  blocks,  and  the  expense  of 
time  and  labor  must  of  course  be  proportionately  greater. 

The  contract  compelled  the  company  to  furnish  "  all  such 
stone"  as  might  be  required  in  the  construction  of  the  post- 
office  building.  It  left  the  size  of  the  blocks  to  the  direction 
of  the  United  States.  They  might  have  called  for  blocks  equal 
in  size  to  some  of  those  furnished  for  the  building  of  the  Treas^ 
ury  Department,  which  are  said  to  contain  five  hundred  and 
sixty-three  cubic  feet,  and  to  weigh  forty^seven  tons.  The 
dressing  and  transportation  of  a  stone  of  such  a  size  would 
have  been  very  much  greater  than  the  dressing  and  transpor- 
tation of  forty-seven  blocks  each  of  a  single  ton.  We  do  not, 
therefore,  appreciate  the  force  of  the  objection  urged  by  the 
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government  to  the  construction  for  which  the  claimant  insists, 
that  instead  of  allowing  a  rate  gradually  increasing  beyond  the 
twenty  feet  dimension,  it  requires,  to  quote  the  language  of 
counsel,  "a  sudden  leap  at  one  point"  wlfen  the  dimensions 
of  the  stone  pass  the  twenty  cubic  feet  limit.  Had  the  gov- 
ernment called  for  blocks  all  of  one  hundred  or  more  cubic 
feet,  as  it  might  have  done,  the  change  would  have  been  as 
much  against  the  interest  of  the  claimant  as  the  supposed  bene- 
fit to  him  by  the  change  in  price  at  the  point  mentioned.  The 
reason  suggested — and  we  cannot  saj'  that  it  is  not  a  good  one 
— for  having  a  fixed  price  for  blocks  not  exceeding  twenty 
feet,  is  that  blocks  of  that  size  and  weight  could  be  handled 
by  a  known  power,  for  which  provision  was  made ;  but  for 
moving  stones  of  a  larger  size  special  arrangements  would  be 
required,  depending  upon  their  dimensions  and  weight.  It 
may  well  be  that  at  the  point  where  stones  can  be  readily 
handled,  and  beyond  which  special  arrangements  are  required 
to  move  them,  a  great  change  should  be  made  in  the  price. 
The  company  may  have  been  indifferent  as  to  their  weight  and 
size  under  a  specified  figure,  and  yet  been  unwilling  to  furnish 
any  of  a  larger  size  without  a  greatly  increased  price. 

There  are  many  articles  in  commerce  whose  value  is  greatly 
increased  by  a  small  augmentation  in  size,  and  they  are  con- 
sequently sold  at  a  cumulative  price,  as  their  dimensions  are 
enlarged.  Plate-glass  is  one  of  them;  diamonds  are  another. 
Such  increased  value  arises  either  from  the  greater  rarity  of 
the  article  of  the  larger  size,  or  the  greater  difficulty  in  its  pro- 
duction or  transportation.  The  cumulative  character  of  the 
price  in  the  present  case  is  not  exceptional  for  the  reasons 
mentioned,  that  the  difficulty  and  expense  of  moving  the  blocks 
increase  with  their  size.  It  is  stated  in  the  able  opinion  of  one 
of  the  justices  of  the  Court  of  Claims  that  the  price  of  sim- 
ilar stones  bought  by  the  government  for  the  building  of  the 
Treasury  Department  was  seventy  cents  per  foot  for  those  of 
ten  feet,  eighty  cents  for  those  of  twenty  feet,  ninety  cents  for 
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those  of  thirty  feet,  and  so  on  ;  in  other  words,  that  there  was 
a  curanlative  price  for  every  additional  cubic  foot  of  the  stone. 
Applying  the  contract  to  the  subject  to  which  it  relates,  we 
think  that  the  interpretation  placed  by  the  company  upon  the 
clause  as  to  the  price,  was  correct.  The  judgment  of  the 
Court  of  Claims  must,  therefore,  be  affirmed;  and  it  is  so 
ordered. 

Miller,  J. — The  Chief  Justice,  Mr.  Justice  Harlan,  and 
myself  dissent  from  the  judgment  and  opinion  in  this  case. 

Affirmed. 


William  Henry,  collector  op  the  port  of  Chicago,  v.  Mar- 
shall Field,  Levi  Z.  Leiter,  Lorenzo  G.  Woodhousb, 
Henry  Field,  Henry  J.  Welling,  and  Joseph  K  Field. 

March  20,  1882. 

Toi-clioii  laces  are  subject  to  the  duty  of  thirty  per  cent,  imposed  on 
"thread  lace  and  insevtings,"  and  not  to  that  of  forty  per  cent,  im- 
posed on  manufactures  of  flax,  or  of  which  flax  is  the  component 
material  of  chief  value  "  not  otherwise  provided  for." 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

S.  F.  PhUUps,  Solicitor-General,  for  plaintiff'  iii  error. 

John  H.  Thompson  and  Edward  S.  Isham,  for  defendants  in 
error. 

Field,  J. — In  1878  the  defendant  in  the  court  below  was 
collector  of  customs  for  the  port  of  Chicago;  and  this  action 
is  brought  to  recover  from  him  the  amount  of  certain  duties 
alleged  to  have  been  illegally  imposed  in  that  year  upon  goods 
of  the  plaintiffs.  It  appears  that  the  plaintiffs  imported  into 
the  United  States  from  France  certain  articles  invoiced  as 
"white  linen  torchon  laces  and  insertings;"  that  they  were 
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brought  by  steamship  to  New  York,  thence  transported  to 
Chicago  under  internal  transportation  bonds,  and  there  en- 
tered; that  the  defendant,  as  collector,  decided  that  the  goods 
were  subject  to  a  duty  of  forty  per  cent,  ad  valorem,  under 
schedule  C  of  section  2504  of  the  Revised  Statutes,  as  a  man- 
ufacture of  flax,  or  of  which  flax  was  the  component  material 
of  chief  value  "  not  otherwise  provided  for,"  and  exacte.d  that 
duty.  The  piaintifls  claimed  that  the  goods  were  subject  to  a 
duty  of  only  thirty  per  cent,  ad  valorem-  as  "  thread  lace  and 
insertings,"  which  is  the  amount  prescribed  in  the  same  sched- 
ule for  articles  of  that  kind.  They  paid  the  difterence,  ten  per 
cent.,  under  protest,  and  brought  this  action  to  recover  back 
the  amount. 

On  the  trial  the  chief  point  in  controversy  was  whether  the 
laces  in  question  were  embraced  in  the  description  of  "  thread 
laces"  in  the  schedule;  for  if  so,  the  duties  upon  them  were 
lixed  at  thirty  per  cent,  ad  valorem,  and  they  were  not  subject 
to  the  duty  exacted  of  forty  per  cent,  as  a  rtianufactnre  of  flax, 
or  of  which  flax  was  a  component  part  of  chief  value  "not 
otherwise  provided  for." 

The  evidence  produced  by  plaintifls  tended  to  show  that  the 
terms  "  thread  lace  and-  insertings,"  as  used  and  understood 
among  commercial  men  of  the  country,  included  all  laces 
made  of  thread  on  a  cushion,  with  bobbins  moved  by  hand,  in 
distinction  from  laces  made  by  machinery  or  with  needles ; 
that  they  have  a  special  name  attached  to  them,  such  as  point 
lace,  torchon  lace,  Smyrna  lace,  and  the  like,  by  which  their 
style  and  kind  are  indicated  ;  and  that  torchon  laces,  though 
a  very  old  kind,  and  not  imported  to  any  considerable  extent 
until  within  a  few  years  past,  were  generally  known  as  thread 
laces,  and  were  such  in  fact. 

The  evidence  produced  by  the  defendant  tended  to  show 
;that  there  was  a  class  of  laces  known  to  commerce  and  to 
■  dealers  as  thread  laces,  made  by  hand  on  cushions  with  bob- 
ibins,  and  more  particularly  designated  as  English,  French,  or 
(German  laces,  which  were  supposed  to  be  made  of  linen  thread, 
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but  which  were  in  fact  composed  chiefly  of  a  fine  cotton  thread, 
with  only  one  large  linen  thread  running  through  the  pattern 
to  mark  the  figures ;  that  torchoji  laces  were  not  known  as 
"thread  laces,"  but  only  by  their  special  designation;  and 
that  torchon  and  Smyrna  laces  and  some  Saxony  laces  were 
all  that  were  made  of  linen  thread  by  hand  on  cushions  with 
bobbins. 

The  court  left  it  to  the  jury  to  determine  whether  the  tor- 
chon lace  imported  by  the  plaintiffs  was  "thread  lace,"  such 
as  is  meant  and  described  in  the  statute,  and  instructed  them 
that  if  it  did  not  come  under  that  general  designation  they 
should  find  for  the  defendant;  that  it  made  no  diflerence 
whether  the  lace  was  known  to  commerce  at  the  time  the  law 
was  enacted ;  that  if  brought  into  use  afterwards,  and  yet 
came  under  the  general  designation  of  "thread  lace,"  the  gov- 
ernment must  accept  the  duty  imposed  by  the  law  upon  that 
article. 

The  defendant  requested  a  special  instruction  that  if  the  jury 
believed  from  the  evidence  that  the  torchon  lace  did  not  come 
within  the  class  known  as  thread  lace,  designated  and  intended 
as  such  by  the  statute  when  it  was  enacted,  thej'  should  find 
that  it  was  not  a  thread  lace.  This  instruction  the  court  re- 
fused to  add  to  that  already  given,  and  an  exception  was  taken. 
The  jury  found  for  the  plaintiffs,  and  the  case  is  brought  here 
for  review. 

The  record  does  not  disclose  any  error.  The  instruction  of 
the  court  was  correct.  The  special  instruction  asked  was  sub- 
stantially a  repetition  of  that  given,  and,  therefore,  unneces- 
sary; there  was  evidence  upon  which  the  jury  could  find  its 
verdict,  and  no  legal  reason  is  shown  why  it  should  be  dis- 
turbed.    The  judgment  is  therefore  aflarmed. 

Affirmed. 
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Reuben  T.  Pollard  and  Stephen  Pettus,  partners  as  Pol- 
lard, Pbttus  &  Co.,  v.  H.  J.  Vinton. 

March  SO,  1882. 

1.  The  legal  character  and  effect  o£  a  bill  of  lading  stated  in  reference  to 

its  negotiable  quality. 

2.  Neither  the  master  of  a  vessel  nor  the  shipping  agents  of  steamboats 

on  the  rivers  of  tlie  interior,  at  points  wliere  they  receive  and  deliver 
cargo,  have  authority  to  bind  tlie  vessel  or  its  owners  by  giving  a  bill 
of  lading  for  goods  or  cargo  not  received  for  shipment. 

3.  Such  a  bill  of  lading,  being  outside  of  the  power  conferred  by  the  agent's 

authority,  is  void  in  the  hands  of  a  person  who  may  hare  afterwards 
in  good  faith  taken  it  and  advanced  money  on  it. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Kentucky. 

E.  Ellery  Anderson,  for  plaintiffs  in  error. 

B.  H.  Bristow  and  Augustus  E.  ■  Wilson,  for  defendants  in 
error. 

Miller,  J. — The  defendant  in  error,  who  was  also  defend- 
ant below,  was  the  owner  of  a  steamboat  running  between  the 
cities  of  Memphis,  on  the  Mississippi  River,  and  Cincinnati,  on 
the  Ohio  River,  and  is  sued  on  a  bill  of  lading  for  the  non- 
delivery at  Cincinnati  of  one  hundred  and  fifty  bales  of  cotton 
according  to  its  terms.  The  bill  of  lading  was  in  the  usual 
form,  and  signed  by  E.  D.  Cobb  &  Co.,  who  were  the  general 
agents  of  Vinton  for  shipping  purposes  at  Memphis,  and  was 
delivered  to  Dickinson,  Williams  &  Co.  at  that  place.  They 
immediately  drew  a  draft  on  the  plaintift's  in  New  York,  pay- 
able at  sight,  for  five  thousand' nine  hundred  dollars,  to  which 
they  attached  the  bill  of  lading,  which  draft  was  duly  accepted 
and  paid.  No  cotton  was  shipped  on  the  steamboat,  or  de- 
livered at  its  wharf  or  to  its  agents  for  shipment,  as  stated  in 
the  bill  of  lading,  the  statement  to  that  effect  being  untrue. 

These  facts  being  undisputed,  as  they  are  found  in  the  bill 
of  exceptions,  the  court  instructed  the  jury  to  find  a  verdict 
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for  the  defendant,  which  was  done,  and  judgment  rendered 
accordingly.  This  instruction  is  the  error  complained  of  by 
the  plaintiffs. 

A  bill  of  lading  is  an  instrument  well  known  in  commercial 
transactions,  and  its  character  and  effect  have  been  defined  by 
judicial  decisions.  In  the  hands  of  the  holder  it  is  evidence  of 
ownership,  special  or  general,  of  the  property  mentioned  in  it, 
and  of  the  right  to  receive  said  property  at  the  place  of  deliv- 
ery. Notwithstanding  it  is  designed  to  pass  from  hand  to 
hand  with  or  without  indorsement,  and  is  efficacious  for  its 
ordinary  purposes  in  the  hands  of  the  holder,  it  is  not  a  nego- 
tiable instrument  or  obligation  in  the  sense  that  a  bill  of  ex- 
change or  a  promissory  note  is.  Its  transfer  does  not  preclude, 
as  in  those  cases,  all  inquiry  into  the  transaction  in  which  it 
originated  because  it  has  come  into  the  hands  of  persons  who 
have  innocently  paid  value  for  it.  The  doctrine  of  bona-fde 
purchasers  only  applies  to  it  in  a  limited  sense. 

It  is  an  instrument  of  a  twofold  character  :  it  is  at  once  a 
receipt  and  a  contract.  In  the  former  character  it  is  an  ac- 
knowledgment of  the  receipt  of  property  on  board  his  vessel 
by  the  owner  of  the  vessel ;  in  the  latter  it  is  a  contract  to 
carry  safely  and  deliver.  The  receipt  of  the  goods  lies  at  the 
foundation  of  the  contract  to  carry  and  deliver.  If  no  goods 
are  actually  received,  there  can  be  no  valid  contract  to  carry 
or  to  deliver. 

To  these  elementary  truths  the  reply  is  that  the  agent  of 
defendant  has  acknowledged  in  writing  the  receipt  of  the  goods, 
and  promised  for  him  that  they  should  be  safely  delivered,  and 
that  the  principal  cannot  repudiate  the  act  of  his  agent  in  this 
matter,  because  it  was  within  the  scope  of  his  employment. 
■  It  will  probably  be  conceded  that  the  effect  of  the  bill  of 
lading  and  its  binding  force  on  the  defendant  is  no  stronger 
than  if  signed  by  himself  as  master  ,of  his  own  vessel.  In  such 
case  we  think  the  proposition  cannot  be  successfully  disputed 
that  the  person  to  whom  such  a  bill  of  lading  was  first  deliv- 
21  v4 
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ered  cannot  hold  the  signer  responsible  for  goods  not  received 
by  the  carrier.  ' 

Counsel  for  plaintiffs,  however,  say  that  in  the  hands  of  sub- 
sequent holders  of  such  a  bill  of  lading,  who  have  paid  value 
for  it  in  good  faith,  the  owner  of  the  vessel  is  estopped  by  the 
policy  of  the  law  from  denying  what  he  has  signed  his  name 
to  and  set  afloat  in  the  public  market.  However  this  may  be, 
the  plaintiffs'  counsel  rest  their  case  on  the  doctrine  of  agency, 
holding  that  defendant  is  absolutely  responsible  for  the  false 
representations  of  his  agent  in  the  bill  of  lading. 

But  if  we  can  suppose  there  was  testimony  from  which  the 
jury  might  have  inferred  either  mistake  or  bad  faith  on  the 
part  of  Cobb  &  Co.,  we  are  of  opinion  that  Vinton,  the  ship- 
owner, is  not  liable  for  the  false  statement  in  the  bill  of  lading, 
because  the  transaction  was  not  within  the  scope  of  their 
authoi-ity. 

If  we  look  to  the  evidence  of  the  extent  of  their  authority, 
as  found  in  the  bill  of  exceptions,  it  is  this  short  sentence : 

"  During  the  month  of  December,  1873,"  (the  date  of  the 
bill  of  lading,)  "  the  firm  of  E.  D.  Cobb  &  Co.,  of  Memphis, 
Tennessee,  were  authorized  agents  of  the  defendant  at  Mem- 
phis, ivith  power  to  solicit  freights  and  to  execute  and,  deliver  to 
shippers  bills  of  lading  for  freight  shipped  on  defendants  steamboat 
Ben  Franklin." 

This  authority  to  execute  and  deliver  bills  of  lading  has  two 
limitations,  namely:  they  could'only  be  delivered  to  shippers, 
and  they  could  "only  be  delivered  for  freight  shipped  on  the 
steamboat. 

Before  the  power  to  make  and  deHver  a  bill  of  lading  could 
arise,  some  person  must  have  shipped  goods  on  the  vessel. 
Only  then  could  there  be  a  shipper,  and  only  then  could 
there  be  goods  shipped.  In  saying  this  we  do  not  mean  that 
the  goods  must  have  been  actually  placed  on  the  deck  of  the 
vessel.  If  they  came  within  the  control  and  custody  of  the 
officers  of  the  boat  for  the  purpose  of  shipment,  the  contract 
of  carriage  had  commenced,  and  the  evidence  of  it  in  the  form 
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of  a  bill  of  lading  would  be  binding.  But  without  such  a  de- 
livery there  was  no  contract  of  carrying,  and  the  agents  of 
defendapt  had  no  authority  to  make  one. 

They  had  no  authority  to  sell  cotton  and  contract  for  deliv- 
ery. They  had  no  authority  to  sell  bills  of  lading.  They  had 
no  power  to  execute  these  instruments  and  go  out  and  sell 
them  to  purchasers.  No  man  had  a  right  to  buy  such  a  bill 
of  lading  of  them  who  had  not  delivered  them  the  goods  to 
be  shipped. 

Such  is  not  only  the  necessary  inference  from  the  definition 
of  the  authority  under  which  they  acted,  as  found  in  the  bill 
'  of  exceptions,  but  such  would  be  the  legal  implication  if  their 
relation  to  defendant  had  been  stated  in  more  general  terms. 
The  result  would  have  been  the  same  if  it  had  been  merely 
stated  tliat  they  were  the  shipping  agents  of  the  owner  of  the 
vessel  at  that  point. 

It  appears  to  us  that  this  proposition  was  distinctly  adjudged 
by  this  court  in  the  case  of  Schooner  Freeman  v.  Buckingham, 
18  How.,  182. 

In  that  case  the  schooner  was  libelled  in  admiralty  for  fail- 
ing to  deliver  flour  for  which  the  master  had  given  two  bills 
of  lading  certifying  that  it  had  been  delivered  on  board  the 
vessel  at  Cleveland,  to  be  carried  to  Buttalo  and  safely  deliv- 
ered. The  libelants,  who  resided  in  the  city  of  New  York, 
had  advanced  money  to  the  consignee  on  these  bills  of  lading, 
which  were  delivered  to  them.  It  turned  out  that  no  such 
flour  had  ever  been  shipped,  and  that  the  mastev  had  been  in- 
duced, by  the  fraudulent  orders  of  a  person  in  control  of  the 
vessel  at  the  time,  to  make  and  deliver  the  bills  of  lading  to  him, 
and  that  he  had  sold  the  drafts  on  which  libelants  had  paid 
the  money  and  received  the  bills  of  lading  in  good  faith. 

A  question  arose  how  far  the  claimant,  who  was  the  real 
owner,  or  general  owner,  of  the  vessel  could  be  bound  by  the 
acts  of  the  master  appointed  by  one  to  whom  he  had  confided 
the  control  of  the  vessel,  and  the  court  held  that,  having  con- 
sented to  this  delivery  of  the  vessel,  he  was  bound  by  all  the 
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acts  by  which  the  master  could  lawfully  bind  a  vessel  or  its 
'  owner. 

The  court  in  further  discussing  the  question  says:  "Even 
if  the  master  had  been  appointed  by  the  claimant,  a  willful 
fraud  committed  by  him  on  third  persons  by  signing  false  bills 
of  lading  would  not  be  within  his  agency.     If  the  signer  of  a 
bill  of  lading  was  not  the  master  of  the  vessel,  no  one  would 
suppose  the  vessel  bound ;  and  the  reason  is  because  the  bill  is 
signed  by  one  not  in  privity  with  the  owner.     But  the  same 
reason  applies  to  a  signature  made  by  a  master  out  of  the 
course  of  his  employment.     The  taker  assumes  the  risk  not 
only  of  the  genuineness  of  the  signature,  and  of  the  fact  that* 
the  signer  was  master  of  the  vessel,  but  also  of  the  apparent 
authority  of  the  master  to  issue  the  bill  of  lading.     We  say 
the  apparent  authority,  because  any  secret  instructions  by  the 
owner,  inconsistent  with  the  authority  with  which  the  master 
appears  to  be  clothed,  would  not  affect  third  persons.     But  the 
master  of  a  vessel  has  no  more  apparent  authority  to  sign  bills 
of  lading  than  he  has  to  sign  bills  of  sale  of  the  ship.     He  has 
an  apparent  authority  if  the  ship  be  a  general  one  to  sign  bills  of 
lading  for  cargo  actually  shipped;  and  he  has  also  authority  to 
sign  a  bill  of  sale  of  the  ship  when,  in  case  of  disaster,  his 
power  of  sale  arises.     But  the  authority  in  each  case  arises 
out  of  and  depends  upon  a  particular  state  of  facts.     It  is  not 
an  unlimited  authority  in  one  case  more  than  in  the  other;  and 
his  act  in  either  case  does  not  bind  the  owner  even  in  favor 
of  an  innocent  purchaser  if  the  facts  on  which  his  power  de- 
pended did  not  exist ;  and  it  is  incumbent  upon  those  who  are 
about  to  change  their  condition  upon  the  faith  of  his  authority 
to  ascertain  the  existence  of  all  the  facts  upon  which  his  au- 
thority depends." 

And  the  court  cites  as  settling  the  law  in  this  way  in  Eng- 
land, th'e  cases  of  Grant  v.  Norway,  2  English  Law  and  Equity, 
337 ;  Hubbarts  v.  Ward,  18  Id.,  551 ;  and  Coleman  v.  Eiches, 
29  Id.,  324.  ,  Also  Walter  v.  Bruner,  11  Mass.  K,  99.     See, 


1881.]  Pollard  v.  Vinton.  325 

Opinion  of  the  court. 

also,  McLean  v.  Fleming,  Law  Reports,  2  House  of  Lords,  128 ; 
Maclachan's  Law  of  Merchant  Shipping,  368-9. 

It  seems  clear  that  the  authority  of  E.  D.  Cobb  &  Co.  as  ship- 
ping agents  cannot  be  greater  than  that  of  the  master  of  a 
vessel  transacting  business  by  his  ship  in  all  the  ports  of  the 
world. 

And  we  are  unable  to  see  why  this  case  is  not  conclusive  of 
the  one  before  us,  unless  we  are  pi'eparedto  overrule  itsquarely. 
The  very  question  of  the  power  of  the  agent  to  bind  the  owner 
by  a  bill  of  lading  for  goods  never  received,  and  of  the  effect 
of  such  a  bill  of  lading  as  to  innocent  purchasers  without  no- 
tice, were  discussed  and  were  properly  in  the  case,  and  were 
decided  adversely  to  the  principles  on  which  plaintiff's  coun- 
sel insist  in  this  ease.  Numerous  other  cases  are  cited  in  the 
brief  of  counsel  in  support  of  these  views,  but  we  deem  it  un- 
necessary to  give  them  more  special'  notice. 

The  case  of  the  New  York  and  New  Haven  Railroad  Co.  v. 
Schuyler,  34  N.  Y.  R.,  65,  is  much  relied  on  by  counsel  as 
opposed  to  this  principle. 

Whatever  may  be  the  true  rule  which  characterizes  actions 
of  officers  of  a  corporation  who  are  placed  in  control  as  the 
governing  force  of  the  corporation,  which  actions  are  at  once 
a  fraud  on  the  corporation  and  the  parties  with  whom  they 
deal,  |ind  how  far  courts  may  yet  decide  to  hold  the  corpora- 
tions liable  for  such  exercise  of  power  by  their  officers,  they 
can  have  no  controlling  influence  over  cases  like  the  present. 
In  the  one  before  us  it  is  a  question  of  pure  agency,  and  de- 
pends solely  on  the  power  confided  to  the  agent. 

in  the  other  case  the  officer  is.  the  corporation  for  many  pur- 
poses. Certainly  a  corporation  can  be  charged  with  no  intel- 
ligent action,  or  with  entertaining  any  purpose,  or  committing 
any  fraud,  except  as  this  intelligence,  this  purpose,  this  fraud 
is  evidenced  by  the  actions  of  its  officers.  And  while  it  may 
be  conceded  that  for  many  purposes  they  are  agents,  and  are 
to  be  treated  as  the  agents,  of  the  corporation,  or  of  the  corpor- 
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ators,  it  is  also  true  that  for  some  purposes  they  are  the  cor- 
poration, and  their  acts  as  such  officers  are  its  acts. 

We  do  not  think  the  case  of  Railroad  Co.  v.  Schuj-ler  pre- 
sents a  rule  for  this  case. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


Pollard  and  others  v.  The  U.  S.  Mail  Line  Company. 

This  case  is  identical  with  that  of  the  same  plaintiffs  v.  Vin- 
ton, just  decided;  the  bill  of  exceptions  being  identical,  ex- 
cept in  the  name  of  the  defendant  and  the  steamboat  owned 
by  it. 

The  judgment  is  therefore  affirmed. 

Affirmed. 


Moses  Taylor  v.  The  City  of  Ypsilanti. 

March  SO,  1883. 

1.  Under  m  statute  which  anthorizps  a  inunieipality  to  pledge  its  aid  to  a 

railroad  "by  loan  or  donation,  with  or  without  conditions,"  a  resolu- 
tion of  a  city  voting  aid  on  condition  that  if  any  of  its  citizens 
should  siibiscribe  and  pay  for  any  stock  of  tlie  railroad,  the  latter 
should  deliver  to  sncli  persons  the  bonds  of  the  city  to  tliat  amoniit, 
*  *  *  and  tliat  its  citizens  should  have  the  right  to  subscribe  to  its 
stocli  for  a  certain  time,  is  a  loan  or  donation  within  the  meaning  of 
the  statute. 

2.  The  Legislature  of  a  State,  in  the  absence  of  coiistitntional  prohibi- 

tion, can  autliorize  municipalities  to  aid  in  tlae  construction  of  rail- 
roads owned  and  managed  by  private  persons. 

3.  The  act  of  the  Legislature  of  Michigan  of  March  24,  1869,  authorizing 

certain  nuinicipalities  to  aid  in  tlie  construction  of  a  i-ailroad,  is  nx>t 
in  conflict  with  sections  6,  8,  and  9  of  article  14  of  tlie  Micliigan  Con- 
stitution forbidding  tlie  credit  of  the  State  from  being  granted  to  pri- 
vate persons  or  corporations,  and  forbidding  the  State  from  subscribing 
to  the  stock  of  any  corporation  or  from  being  intei'ested  in  any  work 
of  internal  improvement,  and  forbidding  any  person  from  being  de- 
prived of  property  without  due  process  of  law. 
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4.  It  is  the  duty  of  the.  Federal  courts  in  all  cases  within  their  inrisdiotion 
depending  on  local  law  to  administer  that  law,  so  far  as  it  affects  con- 
tract obligations  and  rights,  as  it  was  judicially  expounded  at  the 
time  such  obligations  were  incurred  or  such  rights  accrued  ;  and  they 
do  not  ifeel  bound  to  follow  later  decisions  of  the  State  courts  modi- 
fying the  rule' previously  expounded  by  tliem,  iu  respect  to  contracts 
made  on  the  faith  of  the  law  as  first  expounded. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Michigan. 

E.  W.  Meddaugh  and  Geo.  F.  Edmunds,  for  plaiutiti'  in  error. 

H.  J.  Beakes,  for  defendant  in  error. 

Harlan,  J. — This  action  was  brought  by  Taylor,  a  citizen 
of  New  York,  to  recover  from  the  city  of  Ypsilanti,  a  munic- 
ipal corporation  of  Michigan,  the  amount  of  certain  coupons 
of  bonds  issued  by  that  city  in  aid  of  the  construction  of  the 
Detroit,  Hillsdale  and  Indiana  Railroad.  At  the  conclusion 
of  the  evidence  the  jury,  being  so  instructed,  returned  a  ver- 
dict in  behalf  of  the  city,  upon  which  judgment  was  entered. 

The  bonds  purport  to  have  been  issued  under  the  authority 
of  a  general  statute,  approved  March  22,  1869,  declaring  it  to 
be  lawful,  within  prescribed  limits  as  to  amount,  for  any  city 
or  township — a  majority  of  its  electors,  voting  at  a  meeting 
called  for  that  purpose,  assenting^to  pledge  its  aid,  "  by  loan 
or  donation,  with  or  without  conditions,"  in  the  construction 
of  any  railroad  by  a  corporation  organized  under  the  laws  of 
Michigan.  The  electors  voted  aid  to  the  extent  of  fifty  thou- 
sand dollars  in  bonds  of  the  city,  upon  condition  that  the 
company  should  have  and  continue  the  eastern  terminus  of 
its  road  in  the  city,  or  connect,  within  its  limits,  with  the 
Michigan  Central  Railroad ;  and  upon  the  further  condition, 
that  if  any  citizen  of  Ypsilanti  should  subscribe  and  pay  for 
any  share  in  the  stock  of  the  company,  the  latter  "  shall  deliver 
to  the  persons  so  subscribing  and  paying  for  such  share  the 
bond  or  bonds  of  said  city  equal  to  the  amount  so  subscribed 
I 
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and  paid  for,  not  exceeding  in  all  the  amount  of  bonds  issued 
by  said  city  to  said  railroad  company ;  and  that  citizens  of 
said  city  shall  have  the  right  to  subscribe  to  the  stock  of  said 
railroad  company  to  an  amount  not  exceeding  fifty  thousand 
dollars  for  thirty  days  after  such  aid  shall  have  been  voted." 
Upon  eat;h  bond  appears  a  declaration,  under  the  official  sig- 
nature of  the  mayor  and  clerk  of  the  city,  setting  forth  the 
conditions  attached  by  the  popular  vote  to  the  issue  and  de- 
livery of  the  bonds. 

In  support  of  the  judgment  it  is  contended  that  the  city,  in 
giving  aid  to  the  construction  of  a  railroad,  was  restricted  to 
the  specific  modes — loan  or  donation — designated  in  the  stat- 
ute ;  that  this  transaction  was  neither  a  loan  nor  a  donation ; 
that  it  is  essential  to  a  donation  that  it  should  not  be  made  for 
a  valuable  consideration,  or  in  execution  of  a  contract  em- 
bracing reciprocal  obligations,  since,  in  a  legal  sense,  it  implies 
an  act  by  which  the  owner  of  a  thing  voluntarily  transfers  the 
title  and  possession  of  the  same  from  himself  to  another  per- 
son without  any  consideration ;  and,  consequently,  the  city 
was  without  power  to  issue  bonds  upon  conditions  such  as 
those  imposed  by  the  electors.  The  conditions,  it  is  argued, 
are  inconsistent  with  any  correct  idea  of  donation,  and,  conse- 
quently, the  bonds  based  thereon  must  be  held  to  have  been 
unauthorized  by  law,  and  to  be  invalid  as  obligations  of  the 
city. 

In  this  conclusion  we  are  unable  to  concur.  The  argument 
of  counsel  fails  to  give  proper  eftect  to  material  portions  of 
the  statute.  Power  was  conferred  not  simply  to  make  a  loan 
or  donation,  but  to  make  a  loan  or  donation  "  with  or  with- 
out conditions."  The  statute  is  silent  as  to  the  nature  of  the 
conditions  with  which  the  loan  or  donation  might  be  accom- 
panied. It  was,  in  our  opinion,  a  legitimate  exertion  of  that 
power  to  secure,  in  connection  with  a  corporate  donation,  such 
advantages  or  special  privileges  for  the  people  of  the  muni- 
cipality, not  inconsistent  with  public  policy,  as  the  railroad 
company  was  willing  to  concede.    The  requirement  that  the 
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company  should  have  ai»d  continue  the  eastern  terminus  of  its 
road  ill  the  city,  or  connect,  within  its  limits,  with  the  Michi- 
gan Central  Railroad,  inured  to  the  benefit  of  the  mass  of 
the  population  interested  in  the  growth  and  prosperity  of  the 
city;  while  the  stipulation  that  citizens  of  Ypsilanti  should  be 
entitled,  for  a  limited  period,  thirty  days,  to  receive  the  city's 
bonds  to  an  amount  equal  to  the  stock  they  might  subscribe 
and  pay  for,  (not  exceeding  the  amount  of  the  bonds  donated,) 
was  of  value  to  such  persons  only  as  chose  to  avail  themselves 
of  the  privilege  thus  secured.  If  the  transaction  has  any 
element  of  bounty  to  individual  citizens,  and  was  not,  for  that 
reason,  a  donation  within  the  technical  meaning  of  that  word, 
it  is  quite  sufficient  to  say  that  it  is  within  the  express  statutory 
authority  to  attach  conditions  to  any  donation  which  the  peo- 
ple might  sanction.  We  are,  therefore,  of  opinion  that  the 
donation  by  the  city  of  its  bonds,  upon  the  condition  pre- 
scribed by  popular  vote,  was  within  the  terms  of  the  statute. 

This  brings  us  to  the  consideration  of  the  proposition  ad- 
vanced in  behalf  of  the  city,  that  the  act  of  March  22,  1809, 
is  repugnant  to  the  Constitution  of  Michigan,  as  expounded  by 
its  highest  judicial  tribunal  in  People  v.  Salem,  20  Mich.,  452; 
Bay  City  i\  State  Treasurer,  23  Id.,  499,  and  several  other  cases 
decided,  in  the  same  court,  at  a  subsequent  period.  These 
adjudications,  it  is  claimed,  constitute  the  law  of  this  case,  and 
should  be  followed,  as  of  obligation,  without  reference  to  the 
time  when  they  were  made,  or  to  any  opinion  we  may  enter- 
tain as  to  the  soundness  of  the  principles  announced. 

The  specific  provisions  of  the  State  Constitution  which,  it  is 
supposed,  establish  the  invalidity  of  the  act  in  question,  are  sec- 
tions 6,  8,  and  9  of  article  14,  which  declare  that  "the  credit 
of  the  State  shall  not  be  granted  to,  or  in  aid  of,  any  person, 
association,  or  corporation,"  (sec.  6 ;)  that  "the  State  shall  not 
subscribe  to,  or  be  interested  in,  the  stock  of  any  company, 
association,  or  corporation,"  (see.  8 ;)  and  that "  the  State  shall 
not  be  a  party  to,  or  be  interested  in,  any  work  of  internal  im- 
provement, nor  engaged  in  carrying  on  any  such  work  except 
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in  the  expenditure  of  grants  to  the  State  of  land  or  other  prop- 
erty," (sec.  9 ;)  and  section  32  of  article  6,  which  declares  that 
"  no  person  shall  be  *  *  *  *  deprived  of  life,  liberty,  or 
property  without  due  process  of  law."  These  sections  consti- 
tute a  part  of  the  Constitution  of  1850,  which  is  still  the  funda- 
mental law  of  the  State. 

It  is  not  to  be  questioned  that  the  Supreme  Court  of  Mich- 
igan, in  the  cases  cited,  has  ruled  that  it  was  beyond  the  con- 
stitutional power  of  the  Legislature  to  grant  to  a  municipal 
corporation  authority  to  pledge  its  credit  or  issue  bonds  in  aid 
of  the  construction  of  railroads  by  corporations  organized, 
owned,  and  managed  by  private  persons.  Before  examining 
the  particular  grounds  upon  which  those  decisions  rest,  it  is 
necessary  that  we  should  ascertain  what  was,  at  the  date  of  the 
passage  of  the  act  of  March  22,  1869,  the  law  of  Michigan 
declared  and  acted  upon  by  the  several  departments  of  its  gov- 
ernnient,  upon  the  general  subject  of  the  relations  between 
railroad  corporations  and  the  public.  The  earliest  case  to 
which  our  attention  has  been  called  is  Swan  v.  Williams,  .2 
Mich.,  427,  determined  in  1852.  The  question  there  was  as  to 
the  constitutional  vahdity  of  an  act  incorporating  a  railroad 
•  company,  in  so  far  as  it  authorized  the  appropriation  of  private 
property  for  the  location,  construction,  and  operation  of  the 
road  authorized  by  its  charter.  Its  validity  was  assailed  chiefly 
-upon  the  ground  that  property  so  appropriated  is  taken  for 
the  private  profit  and  advantage  of  the  corporators,  in  no  sense 
for  public  purposes.  But  the  State  court  declined  to  accede  to 
that  view.  It  held  that  counties,  towns,  cities,  and  villages  are 
political  or  raunicipial  corporations  which,  from  their  nature, 
are  subject  to  the  unlimited  control  of  the  Legislature ;  that  cor- 
,poratioiis,  such  as  banking,  insurance,  manufacturing,  and  trad- 
ing companies,  were  private  corporations,  the  private  advantage 
of  the. corporators  being  the  ultimate  as  well  as  the  immediate 
object  of  their  creation,  and  the  resulting  benefits  to  the  pub- 
,lic  being  merely  incidental;  and  that  turnpike,  bridge,  canal, 
and  .rail  road,  corn  paaies  are  more  properly  styled  public  cor- 
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porations,  since  in  their  creation  public  duties  and  public  in- 
terests are  involved,  the  discharge  of  those  duties  and  the 
attainment  of  those  interests  being  the  primary  object  to  be 
worked  out  through  the  powers  delegated  to  them.  The  very 
existence  of  the  latter,  said  the  court,  was  based  as  well  upon 
the  delegation  to  them  of  the  sovereign  power  to  take  private 
property  for  public  use,  as  upon  the  continued  exercise  of  that 
power  in  the  use  .of  property  for  the  purposes  for  which  it  was 
condemned;  that  such  corporations  are  the  means  employed  to 
carry  into  execution  a  given. power;  that  the  character  of  a 
corporation  is  determined  not  so  much  by  the  object  sought  by 
it,  as  by  that  designed  b}'  the  Legislature;  that  if  that  object 
be  the  public  interest,  to  be  secured  by  the  exercise  of  powers, 
delegated  for  that  purpose,  which  would  otherwise  repose  in 
the  State,  the  corporation  is  public,  although  private  interests 
may  be  incidentally  promoted;  that  such  a  corporation  is  es- 
sentially "the  trustee  of  the  government  for  the  promotion  of 
the  objects  desired,  a  mere  agent  to  which  authority  is  dele- 
gated to  work  out  the  public  interest  through  the  means  pro- 
vided for  that  puKpose,  and  broadly  distinguished  from  one 
created  for  the  attainment  of  no  public  end,  and  from  which 
no  benefit  accrues  to  the  community  except  such  as  results  in- 
cidentally, and  not  necessaril}',  from  its  operations."  That  there 
might  be  no  doubt  as  to  the  scope  of  the  decision,  Mr.  Justice 
Martin,  speaking  for  the  whole  court,  further  said: 

"  Nor  can  it  be  said  that  the  property  when  taken  is  not  used 
by  the  public,  but  by  the  corporators  for  their  own  profit  and  ad- 
vantage. It  is  unquestionably  true  that  these  enterprises  may 
be,  and  probably  always  are,  undertaken  with  a  view  to  private 
emolument  on  the  part  of  the  corporators,  but  it  is  neverthe- 
less true  that  the  object  of  the  government  in  creating  them 
is  public  utility,  and  that  private  benefit,  instead  of  being  the 
occasion  of  the  grant,  is  but  the  reward  springing  from  the 
services.  If  this  be  not  the  correct  view,  then  we  confess  we 
are  unable  to  find  any  authority  in  the  government  to  ac- 
complish any  work  of  public  utility  through  any  private  me- 
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dium,  or  by  delegated  authority;  yet  all  past  history  tells  us 
that  governments  have  more  frequently  effected  these  purposes 
through  the  aid  of  companies  and  corporations  than  by  their 
immediate  agents,  and  all  experience  tells  us  that  this  is  the 
most  wise  and  economical  method  of  securing  these  improve- 
ments. *  *  *  'jUjg  purpose  tlesigned  by  the  govern- 
ment in  the  construction  of  these  roads  is  the  use  of  the  public, 
the  expeditious  communication  from  point  to  point,  and  not 
re  veil  ne." 

In  1859  the  Legislature  of  Michigan  passed  an  act  providing 
for  the  payment  from  the  State  treasury  of  a  certain  sum,  by 
way  of  bounty,  for  every  bushel  of  salt  manufactured  by  any 
individual,  company,  or  corporation  from  water  obtained  by 
boring  in  Michigan,  and  exempting  from  taxation  property 
used  for  such  purposes.  (Laws  of  Mich.  1859,  p.  551.)  That 
law  was  subsequently  amended,  and  in  People  v.  State  Audi- 
tors, 9  Mich.,  327,  decided  in  1861,  it  was  held  that  the  relators, 
a  manufacturing  company,  acquired  a  vested  I'ight  to  the 
amount  offered  by  the  original  act  for  all  salt  manufactured 
prior  to  the  amendatory  statute  reducing  the  bounty.  And 
the  doctrines  of  that  case  were  reaffirmed  in  East  Saginaw  Man- 
ufacturing Company  v.  City  of  East  Saginaw,  &c.,  19  Mich., 
274,  decided  in  1869,  after  the  passage  of  the  act  of  March 
22,  1869., 

The  diligence  of  counsel,  aided  by  our  own  researches,  has 
not  disclosed  any  adjudication  of  the  Supreme  Court  of  Mich- 
igan, prior  to  May  26,  1870,  in  which  the  doctrines  of  these 
cases  were  recalled,  or  in  any  degree  moditied — doctrines  con- 
;stituting,  as  will  not  be  denied,  the  foundation  upon  which,  in 
ithe  courts  of  this  country,  rests  the  power  of  the  Legislature, 
-when  unrestrained  by  constitutional  inhibitions,  to  authorize 
I  municipal  aid  to  railroad  enterprises. 

So  far  as  the  action  of  the  legislative  and  executive  de- 
partments of  Michigan  are  concerned,  we  find  that  from  the 
adoption  of  the  Constitution  of  1850  down  to  the  passage  of 
the  act  in  question,  authority  was  given,  in  many  instances,  to 
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municipal  corporations  to  aid  in  the  construction  of  railroads 
and  plank  roads  by  corporations  organized  and  managed  by 
private  persons.  And  by  a  general  statute  passed  in  1855, 
providing  for  the  incorporation  of  railroad  companies,  authority 
was  given  to  condemn  real  estate,  property,  and  franchises  for 
the  purposes  of  the  corporation,  making  compensation  thercT 
for  in  the  mode  prescribed.  That  statute  expressly  declares 
that  "  all  real  estate,  or  property  whatsoever,  acquired  by  any 
company  under  and  in  pursuance  of  this  act,  for  the  purpose 
of  its  incorporation,  shall  be  deemed  to  be  acquired  for  public 
use."  (Compiled  Laws  of  Mich.  1857,  vol.  1,  pp.  638,  643.) 
It  was  in  force  when  the  act  of  March  22,  1869,  was  passed. 
But  this  is  not  all.  In  the  year  1867  a  convention  was  held, 
charged  with  the  duty  of  revising  the  Constitution  of  the  State. 
The  delegates  in  that  body  were  of  course  aware  of  the  ex- 
istence of  numerous  statutes,  public  and  private,  authorizing 
railroad  corporations  to  condemn  private  property  for  the  pur- 
pose of  constructing  and  maintaining  railroads,  and  empower- 
ing municipal  corporations  of  the  State  to  pledge  their  credit 
in  aid  of  their  construction.  If  such  legislation  was  in  op^ 
position  to  the  will  of  the  people,  or  if  it  was  deemed  to  be 
forbidden  by  the  letter  or  spirit  of  the  existing  Constitution,  to 
remodel  and  revise  which  was  the  object  of  the  convention, 
we  should  expect  to  find  in  the  new  Constitution  some  distinct 
provision  reversing  the  policy  which  had  been  steadily  purr 
sued  by  the  legislative  and  executive  departments  of  the  State, 
and  which  had  been  sustained  as  constitutipual  by  the  judii 
ciary.  But  no  such  provision  was  adopted.  On  the  contrary, 
two  sections  were  adopted,  relating  to  the  subject  of  munici- 
pal aid  to  railroads,  one  declaring  that  "  the  Legislature  shall 
not  authorize  any  city  or  township  to  pledge  its  credit,  for  the 
purpose  of  aiding  in  the  construction  of  any  railroad,  to  such 
an  extent  that  the  outstanding  indebtedness,  exclusive  of  in- 
terest, on  account  of  aid  to  any  and  all  railroads,  shall  exceed 
ten  per  cent,  of  the  assessed  valuation  of  such  city  or  town- 
ship;" while  the  other  affirmatively  declaired  that  the  Legisla- 
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tuie  might  authorize  any  city  or  township  to  raise  money  by  taxa- 
tion, for  such  purposes,  within  the  amount  named.  Although 
the  Constitution  submitted  by  the  convention  of  1867  was  not 
adopted  by  the  people,  the  sections  to  which  we  have  referred, 
adopted  by  delegates  representing  every  portion  of  the  State, 
show  that  there  was  no  purpose  to  take  from  the  Legislature 
the  power,  under  all  cii'cumstances,  of  authorizing  municipal 
aid  to  railroad  corporations.  The  effect  was  only  to  .restrict 
the  power  heretofore  exercised  by. the  Legislature. 

The  act  of  March  22, 1869,  contains  no  clause  of  an  unusual 
character.  It  is  general  in  its  application  to  all  the  townships, 
villages,  and  cities  of  the  State.  It  requires  all  bonds  exe- 
cuted under  its  provisions  to  be  delivered  to  the  State  treas- 
urer, to  be  by  him  held,  as  trustee  for  the  municipality  and  the 
railroad  company,  until  all  the  conditions  prescribed  by  popular 
vote  or  by  the  statute  were  performed.  It  declares  that  the 
railroad  company  for  which  the  bonds  were  voted  should  be 
entitled  to  receive  them  whenever  the  governor  certiiied  that 
all  conditions  had  been  performed.  The  bonds  having  been 
deposited  with  the  State  treasurer,  the  company  entered  upon 
the  work  of  construction  in  the  winter  of  1869-70.  The  road 
was  completed  prior  to  January  1,  1871,  and  has  been  in  ope- 
ration ever  since.  But  prior  to  May  26,  1870,  it  had  been  so 
far  constructed  that  the  railroad  company  became  entitled 
under  its  contract  to  the  bonds  voted  by  the  city  of  Ypsilanti. 
And  on  the  10th  June,  1870,  the  governor  gave  his  certificate, 
under  the  State  seal,  stating  that  the  company  had  performed 
all  conditions  prescribed  by  the  statute  and  the  vote  of  the 
people,  and  was  entitled  to  receive  the  .bonds  voted  by  the 
city.  Subsequently,  on  the  21st  June,  1870,  the  treasurer 
delivered  them  to  the  company,  indorsing  upon  each  that  it 
was  delivered  by  him,  on  that  day,  under  the  provisions  of  the 
act  of  March  22,  1869.  Thus  the  city  and  the  railroad  com- 
pany received  all  for  which  they  respectively  bargained. 

On  the  26th  day  of  May,  1870,  (after,  let  it  be  observed, 
the  railroad  company  had  earned  the  bonds  under  its  contract 
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with  the  city,  and  was  entitled  to  the  required  certificate  from 
the  governor,)  the  case  of  People  v.  Salem  was  determined  in 
the  Supreme  Court  of  the  State.  It  involved  the  constitu- 
tional validitj'  of  an  act,  passed  in  1864,  authorizing  certain 
townships  to  pledge  their  credit,  and  the  county  of  Livingston 
to  raise  by  tax  a  loan  of  money,  in  aid  of  the  construction  of 
a  railroad.  The  court,  xMr.  Justice  Graves  dissenting,  held  the 
act  to  be  unconstitutional.  The  point  vvas  distinctly  made  in 
argument  that  municipal  aid  to  railroads  was  prohibited  by 
sections  6,  8,  and  9  of  article  14  of  the  State  Constitution  It 
was  claimed  that  those  sections  would  be  rendered  nugatory 
if  so  construed  as  to  recognize  the  power  of  the  Legislature  to 
authorize  or  compel  each  city  and  township  in  the  State  to 
grant  or  loan  its  credit  to,  or  subscribe  to  the  stock  of,  rail- 
road or  other  companies,  to  the  amount  of  a  fixed  or  uniform 
percentage  of  the  assessed  valuation  of  their  taxable  property. 
But  the  court  declined,  at  least  it  failed,  to  rest  its  decision 
upon  any  specific  provision  of  the  State  Constitution.  Its 
conclusion  was  placed  upon  what  was  declared  to  be  fuudar- 
mental  maxims  of  all  taxation.  It  held  the  exercise,  by  a 
municipal  corporation,  of  the  power  to  pledge  its  credit,  to  be 
an  incipient  step  in  the  exercise  of  taxation;  that  it  is  essen- 
tial to  a  valid  exercise  of  the  power  of  taxation  that  it  be  for 
a  public  purpose;  that  a  corporation  created  for  the  purpose 
of  constructing  a  railway,  to  be  owned  and  operated  by  the 
corporators,  is  a  private  corporation ;  that  taxation  for  such  a 
purpose  is  no  more  for  a  public  purpose  than  would  be  taxa- 
tion in  behalf  of  the  proprietors  of  a  mill,  or  hotel,  or  news- 
paper establishment,  or  other  similar  enterprise,  which,  while 
private  in  its  nature,  supplied  a  public  need.  Tbe  conclusion 
of  the  court  was  distinctly  placed  upon  general  principles,  and 
not  upon  grounds  of  local  law  or  upon  any  special  provision 
of  the  State  Constitution,  as  is  manifest  from  the  last  para- 
graph in  the  leading  opinion,  in  these  words :  "As,  therefore, 
it  appears  that  the  first  and  most  fundamental  maxim  of  tax- 
ation is  violated  by  the  act  in  question,  it  becomes  superfluous 
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to  consider  whether  the  act  would  also  violate  the  maxim  of 
apportionment,  or  be  obnoxious  in  its  application,  because  the 
burden,  even  if  public,  could  not  also  be  regarded  as  local 
and  peculiar  to  this  township.  Equally  superfluous  is  it  to 
consider  in  detail  the  several  express  provisions  of  the  State 
Constitution  which  the  respondents  suppose  to  he  violated.  If 
the  authority  exercised  is  not  within  the  taxing  power  of  the 
State,  it  is  quite  needless  to  discuss  whether,  if  it  were  within 
it,  there  are  not  restrictions  which  prohibit  its  exercise."  The 
conclusion  in  that  ease,  as  thereafter  declared  in  Bay  City  v. 
State  Treasurer,  struck  at  the  root  of  all  legislation  in  aid  of 
railroad  companies. 

We  remark  in  passing  that  the  doctrines  of  People  v.  Salem 
were,  when  announced,  in  direct  conflict  with  those  previously 
promulgated,  as  well  by  this  court  as  by  the  highest  courts  of  a 
large  majority  of  the  States.  It  was  said  by  Mr.  Justice  Clit^ 
ford,  speaking  for  the  court,  in  Rogers  D.  Burlington,  3  Wall., 
663,  decided  in  1865,  that  the  rule  that  the  Legislature,  in  the 
absence  of  constitutional  prohibitions,  could  authorize  muni- 
cipalities to  aid  in  the  construction  of  railways,  owned  and 
managed  by  private  corporations,  pervaded  the  jurisprudence 
of  the  United  States.  We  will  not  at  this  late  day  enter 
upon  the  vindication  of  that  rule.  And  we  may  add  that 
under  the  later  doctrines  announced  by  the  Supreme  Court  of 
Michigan  it  is  difl[icult  to  perceive  how  railroads  can  be  re- 
garded as  public  highways,  subject,  in  the  interest  of  the  public, 
to  governmental  control  and  regulation. 

Subsequently,  in  Bay  City  v.  State  Treasurer,  the  Supreme 
Court  of  Michigan  reafiirmed  the  doctrines  of  People  v.  Salem, 
In  that  case,  however,  the  invalidity  of  municipal  aid  and  taxa- 
tion for  the  construction  of  railroads  by  railroad  corporations 
was  apparently  placed  upon  these  additional  grounds :  1.  That 
such  taxation  being  inadmissible  under  the  fundamental  prin- 
ciples announced  in  People?;.  Salem, was  to  be  deemed  unlaw- 
ful confiscation,  and  therefore  inhibited  by  section  82  of  arti- 
cle 6  of  the  State  Constitution,  protecting  all  persons  against 
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deprivation  of  property  without  due  process  of  law ;  2.  That 
taxation  for  such  piirposes  was  in  violation  of  sections  6, 8,  and 
9  of  article  14  of  the  State  Constitution.  It  is  unnecessary  to 
notice  the  declarations  of  the  State  court  iu  subsequent  cases, 
since  they  are  in  line  with  those  made  in  the  two  to  which  we 
have  referred. 

In  January,  1872,  the  case  of  Talcott  v.  The  Township  of 
Pine  Grove  was  determined  in  favor  of  the  plaintiff  in  the 
Circuit  Court  of  the  United  States  for  the  Western  District  of 
Michigan.  The  question  there  was  as  to  the  constitutional 
validity  of  the  identical  act  of  March  22,  1869,  under  the 
authority  of  which  the  bonds  in  suit  were  issued.  That  court, 
the  circuit  and  district  judges  concurring,  declined  to  follow 
the  case  of  People  v.  Salem,  upon  the  ground,  among  others, 
that  the  act  of  March  22,  1869,  was  valid  as  well  under  the 
laws  of  Michigan,  declared  and  acted  upon  by  all  the  depart- 
ments of  the  State  government  at  the  time  of  its  passage,  as 
under  the  principles  announced  in  this  court  and  in  the  highest 
courts  of  most  of  the  States.  Upon  writ  of  error  the  judg- 
ment in  Talcott  v.  Pine  Grove  was  afiirmed  in  this  court  at  its 
October  Term,  1873.  (19  Wall'.,  666.)  In  the  argument  of  that 
ease  in  this  court  attention  was  called  to  the  decisions  in  People 
V.  Salem  and  Bay  City  v.  State  Treasurer,  and  it  was  earnestly 
contended  to  be  the  duty  of  the  courts  of  the  Union  to  accept 
the  declarations  of  the  State  court  as  to  the  want  of  power  in 
nmuicipal  corporations  of  Michigan  to  pledge  their  credit  or 
aid  in  the  construction  of  railroads  by  corporations  owned  and 
managed  by  private  persons.  After  adverting  to  the  principle 
that  a  statute  was  not  to  be  pronounced  void  unless  the  re- 
pugnancy to  the  Constitution  be  clear,  and  the  conclusion  that 
it  exists  inevitable,  this  court,  speaking  by  Mr.  Justice  Swayne, 
affirmed  the  judgment,  holding  the  act  of  March  22, 1869,  to 
be  consistent  with  the  Constitution  of  Michigan.  (Railroad  Co. 
V.  County  of  Otoe,  16  Wall.,  667 ;  Olcott  v.  Supervisors,  Id  , 
678.)  Under  the  circumstances  it  was  said  that  we  could  not 
yield  to  the  authority  of  the  decisions  of  the  State  court  with- 
22  v4 
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out  abdicating  the  performance  of  one  of  the  most  important 
duties  with  which  this  tribunal  is  charged. 

Of  the  bonds  here  in  suit,  Taylor  became  the  purchaser,  for 
a  valuable  consideration,  iu  the  year  1877.  He  was  aware,  at 
the  time  of  his  purchase,  of  the  before-mentioned  decisions  of 
the  Supreme  Court  of  Michigan,  adjudging  municipal  aid  to 
railroad  corporations  to  be  forbidden  by  law  and  bonds  issued 
therefor  to  be  invalid.  But,  it  is  to  be  presumed,  he  was  also 
aware  that  this  court,  affirming  the  judgment  of  the  Circuit 
Court  of  the  United  States  sitting  in  that  State,  had,  at  a  sub- 
sequent period,  and  long  before  his  purchase,  distinctly  refused  ' 
to  follow  the  later  decisions  of  the  State  court,  and  had  ad- 
judged the  act  of  March  23, 1869,  to  be  in  conformity  with  the 
fundamental  law  of  Michigan.  The  present  case,  then,  ap- 
pears to  be  this  :  Testing  the  rights  and  obligations  of  the  par- 
ties by  the  law  of  the  State  as  declared  by  this  court,  and  as 
declared  and  acted  upon  by  all  the  departments  of  the  State 
government,  at  and  before  the  time  when  the  railroad  com- 
pany entered  upon  the  execution  of  its  contract  with  the  city, 
we  should  be  obliged  to  reverse  the  judgment  of  the  court 
below ;  whereas  if  we  accept  the  decision  of  the  Supreme 
Court  of  Michigan,  made  after  those  rights  accrued  and  after 
the  raili'oad  company  had  earned  the  bonds,  as  conclusive 
evidence  of  the  constitutional  invalidity  of  the  act  of  March 
22, 1869,  the  judgment  must  be  affirmed. 

The  position  taken  by  counsel  for  the  city  is  that  the  estab- 
lished, settled  construction,  given  by  the  highest  court  of  a  State, 
of  the  laws  and  Constitution  of  that  State,  must  be  deemed,  in 
all  cases,  binding  upon  the  courts  of  the  Union  ;  this,  because 
the  statute  defining  and  regulating  the  jurisdiction  of  the 
Federal  courts  declares  that  the  laws  of  the  several  States, 
when  they  apply,  shall  constitute  rules  of  decision  in  cases  at 
common  law  tried  in  those  courts.  This  proposition,  in  the 
general  terms  in  which  it  is  announced,  is  undoubtedly  sup- 
ported by  the  language  of  some  of  the  opinions  which  have 
emanated  from  this  court.     But  all  along  through  the  reports 
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of  our  decisions  are  to  be  found  adjudications  in  which,  upon 
the  fullest  consideration,  it  has  been  held  to  be  the  duty  of  the 
Federal  courts,  in  all  cases,  within  their  jurisdiction,  depending 
upon  local  law,  to  administer  that  law,  so  far  as  it  affects  con- 
tract obligations  and  rights,  as  it  was  judicially  declared  to  be 
by  the  highest  court  of  the  State  at  the  time  such  obligations 
were  incurred  or  such  rights  accrued.  And  this  doctrine  is  no 
longer  open  to  question  in  this  court.  It  has  been  recognized 
for  more  than  a  quarter  of  a  century  as  an  established  exception 
to  the  general  rule  that  the  Federal  courts  will  accept  or  adopt 
the  construction  which  the  State  courts  give  to  their  own  Consti- 
tution and  laws.  The  sound  and  true  rule,  said  Chief  Justice 
Taney,  in  Ohio  Life  Insurance  Co.  v.  Debolt,  15  How.,  432,  is 
that  if  the  contract  when  made  is  valid  by  the  laws  of  the  State, 
as  then  expounded  by  all  the  departments  of  its  government, 
and  administered  in  its  courts  of  justice,  its  validity  and  ob- 
ligation cannot  be  impaired  by  any  subsequent  act  of  the  Leg- 
islature of  the  State,  or  decision  of  its  courts,  altering  the  con- 
struction of  the  law.  So  in  City  v.  Lamson,  9  Wall.,  485,  Mr. 
Justice  Nelson,  speaking  for  the  court,  said :  "  It  is  urged,  also, 
that  the  Supreme  Court  of  Wisconsin  has  held  that  the  act  of 
the  Legislature  conferring  authority  upon  the  city  to  lend  its 
credit,  and  issue  the  bonds  in  question,  was  in  violation  of  the 
provisions  of  the  Constitution  above  referred  to.  But  at  the 
time  this  loan  was  made  and  these  bonds  were  issued  the 
decisions  of  the  courts  of  the  State  favored  the  validity  of  the 
law.     The  last  decision  cannot,  therefore,  be  followed." 

Again,  in  Olcott  v.  Supervisors,  16  Wall.,  690,  the  court, 
speaking  through  Mr.  Justice  Strong,  said :  "  This  court  has 
always  ruled  that  if  a  contract  when  made  was  valid  under  the 
Constitution  and  laws  of  a  State,  as  they  had  been  previously 
expounded  by  its  judicial  tribunals,  and  as  they  were  under- 
stood at  the  time,  no  subsequent  action  by  the  Legislature,  or 
the  judiciary,  will  be  regarded  by  this  court  as  establishing  its 
invalidity."  To  the  like  effect  are  some  very  recent  decisions 
of  this  court.     In  Douglas  v.  County  of  Pike,  99  U.  S.,  687, 
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upon  a  review  of  some  of  the  previous  cases,  the  court,  speak- 
ing bj'  the  present  chief  justice,  said  that  "  the  true  rule  is  to 
give  a  change  of  judicial  construction  in  respect  of  a  statute 
the  same  -operation  on  contracts  and  existing  contract  rights 
that  would  be  given  to  a  legislative  amendment ;  that  is  to  say, 
make  it  prospective,  but  not  retroactive.  After  a  statute  has 
been  settled  bj'  judicial  construction,  the  construction  becomes, 
so  far  as  contract  rights  acquired  under  it  are  concerned,  as  much 
a  part  of  the  statute  as  the  text  itself,  and  a  change  of  decision 
is  to  all  intents  and  purposes  the  same  in  its  eiiect  on  contracts 
as  an  amendment  of  the  law  by  means  of  a  legislative  enact- 
ment. *  *  *  So  far  as  this  case  is  concerned,  we  have  no 
hesitation  in  saying  that  the  rights  of  the  parties  are  to  be  de- 
termined according  to  the  law  as  it  was  judicially  construed  to 
be  when  the  bonds  in  question  were  put  on  the  market  as  com- 
mercial paper." 

For  these  reasons,  and  without  reference  to  any  other  ques- 
tions discussed,  we  are  of  opinion  that  the  rights  of  the- plain- 
tiff, as  the  owner  of  bonds  issued  under  a  statute  which,  when 
passed,  was  valid  by  the  laws  of  Michigan,  as  declared  and 
acted  upon  bj'  departments  of  its  government,  are  not  affected 
by  decisions  of  the  Supreme  Court  of  the  State  rendered  after 
the  railroad  company,  to  whose  rights  plaintiif  succeeded,  had 
earned  the  bonds  under  contract  with  the  city  made  in  con- 
formity with  the  statute.  Under  the  case  as  presented  the  jury 
should  have  been  instructed  to  find  for  the  plaintiff  rather 
than  for  the  defendant. 

The  judgment  is  reversed,  with  directions  to  set  aside  the 
judgment  and  verdict,  and  for  such  further  proceedings  as  may 
be  consistent  with  this  opinion. 

Keversed. 
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Gideon  Bantz  v.  David  Frantz  et  al. 

March  20,  1882. 

1.  The  patent  granted  Jnne  22,  1838,  to  Gideon  Bantz  constmed  to  be 

for  a  combination  of  several  devices,  and  liis  reissue  granted  February 
6,  1872,  constrned  to  claim  each  device  separately,  and  lience  to  be 
void  as  being  too  broad. 

2.  Bnt,  even  if  valid,  the  laches  of  waiting  for  nearly  fourteen  years  before 

applying  for  a  reissue  is  fatal  to  it. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  .Kentucky. 

On  June  22,  1858,  there  was  issued  to  Gideon  Bantz,  the 
appellant,  who  was  complainant  in  the  court  below,  an  orig- 
inal patent  of  that  date  "  for  an  improvement  in  furnaces  for 
heating  steam  boilere."  On  February  6, 1872,  Bantz  obtained 
a  reissue,  and  on  June  22,  1872,  an  extension  for  seven  years 
of  his  reissued  patent. 

The  bill  in  this  case  was  filed  by  him  on  May  4,  1876,  to 
restrain  infringement  by  the  defendant,  David  Frantz,  of  the 
extended  reissue. 

The  answer  denied  the  novelty  and  utility  of  the  invention, 
denied  infringement,  and  asserted  the  invalidity  of  the  reissue. 

The  Circuit  Court  dismissed  the  bill,  and  the  case  is  brought 
here  by  the  appeal  of  the  complainant. 

The  specification  of  the  original  patent  declared: 

"The  object  of  this  invention  is  the  more  perfect  combustion 
of  tan,  sawdust,  bagasse,  and  all  other  kinds  of  refuse  fuel  in 
a  wet  or  dry  state,  as  well  as  of  wood  or  coal.  It  is,  however, 
with  particular  advantage  to  the  bmning  of  wet  fuels.  My 
invention  consists  in  the  arrangement  embracing,  for  united 
use  in  the  manner  and  for  the  purposes  hereinafter  specified, 
the  following  features,  to  wit : 

"  First,  two  or  more  arched  fire-chambers,  with  throats  of  less 
area  than  their  capacity;  second,  an  auxiliary  combustion  res- 
ervoir or  chamber,  with  cimcMreversa  shaped  bottom  and  side 
draft-door ;  third,  a  series  of  reverberatory-chambers,  with  side 
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draft-doors  and  passages  at  the  top  for  communication  with 
each  other ;  and  fourth,  a  diving  or  direct  flue  leading  into 
the  chimney  or  smoke-stack. 

"To  enable  others  skilled  in  the  art  to  make  and  use  my 
invention,  I  will  proceed  to  describe  its  construction  and  oper- 
ation. 

"A  A  are  two  arched  iire-chambers,  arranged  side  by  side, 
furnished  with  grates  a  a,  having  ash-pit  B  B  provided  below 
the  said  grates.  These  fire-chambers  are  not  placed  below  the 
boiler,  H,  but  directly  in  front  thereof,  and  longitudinally  par- 
allel therewith.  They  may,  however,  be  placed  at  one  side 
of  the  boiler,  or  at  any  angle  to  it.  Each  is  provided  with  the 
usual  door  6,  but  these  are  only  used  for  lighting  the  fires ; 
and  the  ash-pits  are  provided  with  doors  c  to  regulate  the 
supply  of  air  through  the  grates,  aud  permit  the  cleaning  out 
of  ashes.  On  the  top  of  each  chamber  there  are  feeders  rf(^ 
for  supplying  the  fuel,  but  as  these  feeders  are  the  same  as 
used  in  otlier  furnaces,  no  particular  description  of  them  is 
necessary.  The  tire-chambers  are  covered  with  a  flat  floor 
built  over  the  arches,  that  the  fuel  may  be  wheeled  to  the  feed- 
ers in  barrows,  or  brought  in  any  other  convenient  manner. 
At  the  rear  end  of  each  fire-chamber  there  is  a  throat-like 
aperture  e  communicating  with  what  I  term  the  reservoir  C, 
which  is  built  of  brick,  lined  with  fire-brick,  uuder  the  front 
portion  of  the  boiler,  and  which  has  a  concave  bottom  m-  and 
convex  back  n,  which  are  formed  by  a  cima-reversa  shaped  plate. 
By  having  the  bottom  and  back  of  the  reservoir  formed  by  a 
cima-reversa  shaped  plate,  the  throat  e  is  not  partially  closed 
up,  as  it  would  be  if  the  plate  was  straight  and  set  inclined, 
and,  besides  this,  the  heated  products  of  combustion  are  made 
to  hug  the  bottom  of  the  boiler,  and  as  the  draft  is  at  this 
point,  the  perfect  combustion  of  partially  ignited  gases  is  in- 
sured. The  convex  back  of  the  reservoir  terminates  in  and 
serves  as  a  bridge-wall,  and  has  a  concave  top  so  formed  as  to 
leave  a  space,  o,  of  but  three  or  four  inches  between  it  and  the 
boiler. 
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"The  purpose  of  the  reservoir  will  be  presentlj-  explained. 
In  rear  of  the  bridge-wall  /  there  is  a  series  of  reverberatorj- 
chambers  D  D  D,  two,  three,  or  more,  one  behind  the  other, 
the  series  extending  nearly  as  far  as  the  rear  end  of  the  boiler, 
and  the  said  chambers  being  severally  separated  by  bridge- 
walls,  gg,  and  each  chamber  being  provided  with  one  or  more 
doors  h,  in  either  or  both  sides,  for  the  purpose  of  admitting 
air  in  sufficient  quantities  either  to  complete  the  combustion 
of  the  gases  from  the  fire-chambers  or  to  check  the  draft.  The 
reservoir  is  furnished  with  a  door  h},  for  a  similar  purpose  as 
those  A  A  in  the  reverberatory-chamber.  At  the  rear  of  the  hind- 
most reverberatory-chamber  there  is  a  wall  g'^,  like  gg,  behind 
which  there  is  a  diving  or  drop  flue  E  leading  to  the  chimney. 

"  The  operation  of  the  furnace  is  as  follows:  The  gaseous 
products  of  the  combustion  in  the  fire-chamber  A  A  escape 
by  the  throats  e  e  into  the  reservoir  C,  where  they  mingle  to- 
gether, and  the  combustible  portion  thereof  becomes  ignited, 
and  where  their  heat  acts  upon  the  boiler,  and  fronj  whence 
they  pass  into  one  after  another  of  the  reverberatory  chambers, 
in  each  of  which  a  portion  of  their  heat  is  abstracted  by  con- 
tact with  a  portion  of  the  boiler,,  and  finally  they  descend  the 
flue  E  to  the  chimney.  The  effect  of  the  principal  portion  of 
my  improvement,  which  consists  in  the  emploj'ment  of  the 
reservoir  C,  connected  with  the  fire-chambers  by  the  throats 
e  e,  of  much  smaller  transverse  area  than  the  fire-chamber,  is 
that  the  products  of  combustion  alid  heat  are  prevented  leav- 
ing the  fire-chamber  too  rapidly,  and  the  said  chambers  are 
consequently  caused  to  be  heated  to  an  intense  degree,  and  a 
very  nearly  perfect  combustion  of  the  fuel  is  obta,ined  therein, 
and  when  the  gaseous  products  of  combustion  leave  the  fire- 
chambers  by  the  said  throats,  and  arrive  in  the  reservoir  C, 
the  side  wall  and  curved  bottom  and  back  of  which  are  kept  at 
a  white  heat,  the  still  combustible  portion  of  the  gaseous  prod- 
ucts is  ignited  under  the  boiler." 

The  claim  was  thus  stated :     "  What  I  claim  as  my  inven- 
tion, and  desire  to  secure  by  letters  patent  is :  the  arrangement 
J 
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of  fire-chambers  A  A,  contracted  tTirdrats  e  e,  iflutxiliary  com- 
bustion-reservoir C,  with  the  cima-rever6a  bridge-plate  m  n,  and 
the  door  h',  reverberatory-chambers  D  D,  with  doors  h  h,  and 
and  the  diving  6v  direct  flue  E,  substantially  as  and  for  the 
purposes  set' forth." 

The  description  of  the  invehtibn  in  the  specification  6f  the 
reissued  patent  is  substantially  the  same  as  that  in  the  specifi- 
cation of  the  original  patent.  The  drawings  are  identical. 
In  the  reissue  the  invention  is  called  "a  new  and  useful  im- 
provement in  furnaces  for  burning  Wet  fuel."  The  claim  is 
'thus  Set  forth: 

"I  do  not  claim  a  furnace  for  burning  wet  fuel,  broadly, 
nor  the  use  bf  a  series  of  fil-e-ch'ambers  connecting  with  the 
common  flue,  arranged  between  the  fiirnace  ah  d  the  boiler,  as 
I  am  well  aware  that  this  has  Iseen'  done  before. 

"  Having  described  my  invention,  I  claim — 

"  1.  In  a  furnace  for  burning  wet  fuels,  having  two  or  more 
single  fire-chainbers  not  arranged  under  the  boiler,  the  com- 
bustion-chambers or  reservoir  C,  arranged  above  the  top  of 
said  fire-chambers,  aiid  located  directly  under  the  front  end 
of  the  boiler,' essentially  as  described. 

"2.  The  eima-reversa  bottom  m  n  of  the  combustion-cham- 
ber or  reservoir  C,  in  combination  "With  the  narrow  throats  e 
of  the  seperate  fire-cha,mbers,  and  the  narrow  exit  flue  o  of  the 
bridge-walls/,  for  the  purpose  essentially  as  described. 

"  3.  In  combination  with  the  combustion-chamber  or  reser- 
voir C.  arranged  and  located  as  described,  I  claim  the  side 
doors  A',  for  the  admission  of  atmospheric  air,  for  the  purpose 
described. 

"  4.  In  combination  with  a  series  Of  fire-Chambers  A,  and 
the  combustion-chamber  or  reservoir  C,  located  and  arranged 
directly  beneath  the  front  end  of  the  boiler,  and  above  the 
crowii  of  said  fire-chamber,  I  claim  a  Series  of  reverberatory- 
chambers  D,  provided  with  side  doors  h,  and  a  diving-flue,  E, 
at  the  rear  end  of  the  boiler,  to  hold  the  heat  beneath  the  same 
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throughout  its  entire  length,  and  to  arrest  and  deaden  the 
sparks  as  described. 

"  5.  .In  a  ifunmce  for  burning  wet  fuels  in  which  the  tire- 
chamfeersare  not  arranged  under  the  boiler,! claim  the  arrange- 
ment of  the  boiler  upon  the  rear  wall  of  the  furnace  and  the 
rear  wall  of  the  diving  flue  E,  for  the  purpose  of  obtaining 
the  full' advantage  of  the  heat  of  tbe  walls  of  the  furnace  and 
of  the  diving  flue  as  described. 

"  6.  In  a  furnace  for  burning  wet  fuels,  having  a  flat  top, 
and  supplied  through  openings  therein,  I  claim  the  dead-cham- 
bers, arranged  between  the  floor  and  the  arches  of  the  tire- 
chambers,  for  the  purpose  of  maintaining  the  top  of  the  furnace 
cool  for  the  workingmen,  as  described." 

Arthur  Mem,-  tor  appellant. 

Lewis  N.  Dembitz  and  William  A.  Mawrjj,  for  appellees. 

Woods,  J. — We  are  clearly  of  opinion  that  the  reissued 
patent  is  void. 

It  is  evident  on  a  cursory  reading  of  the  specification  and 
claim  of  the  original  patent,  that  it  was  meant  to  cover  a  com- 
bination of  the  several  contrivances  therein  described,  and  not 
to  cover  the  several  parts  of  the- former  as  distinct  inventions. 
:No  claim  is  made  for  the  several  parts  of  which  the  former  is 
constructed,  but  for  the  "arrangement  embracing,  for  united 
use  in  the  manner  and  for  the  purposes  specified,  the  following 
features,"  &c. 

If  the  claim  of  the  original  patent  had  been  for  the  several 
distinct  contrivances  of  which  the  furnace  is  composed,  as 
claimed  in  the  reissued  patent,  it  would  not  have  been  granted, 
because  the  evidence  in  the  record  shows  that  at  least  the  six-th 
elaim  in  the  reissued  patent,  for  dead-chambers  over  the  arches 
of  the  tire-ehambers,  was  distinctly  covered  by  the  patent  of 
Moses  Thompson,  dated  April  10,  1855,  for  an  improvement 
in  burning  tan-bark,  bagasse,  sawdust,  or  other  kind  of  fuel  in 
■  a  wet  state,  for  the  purpose  of  creating  heat  to  generate  steam, 


346  Bantz  v.  Frantz.  [Oct.  Term, 

Opinion  of  the  court. 

&c.     This  the  drawings  accompanyiug  the  specifications  of 
Thompson's  patent  clearly  show. 

It  is  evident,  therefore,  that  if  the  appellant  had,  in  his  ap- 
plication for  the  original  patent,  claimed  as  his  own  invention 
all  the  distinct  devices  described  in  the  specification,  he  could 
not  have  obtained  his  patent  in  its  present  form.  It  could  have 
been  only  on  the  ground  that  his  claim  was  for  a  combination 
that  it  was  allowed  and  the  patent  issued. 

If  the  reissued  patent  is  valid,  the  appellant  could  maintain 
an  action  against  any  person  who  infringed  any  one  of  the 
separate  claims  covered  by  it.  Under  the  original  patent,  suit 
could  be  maintained  only  against  those  who  employed  the  com- 
bination embracing  all  the  distinct  contrivances  described  in  the 
reissued  patent.  The  reissue  is,  therefore,  broader  than  the 
original  patent,  and  is,  under  the  circumstances  of  this  case, 
void. 

The  act  of  July  8,  1870,  (16  Stat.,  205,)  was  in  force  when 
the  reissue  was  granted.  That  act  (section  53,  Rev.  Stat.,  sec. 
4916)  declared  that  "  whenever  any  patent  is  inoperative  or 
invalid  by  reason  of  a  defective  or  insufficient  specification,  or 
by  reason  of  the  patentee  claiming  as  his  own  invention  or  dis- 
covery more  than  he  had  a  right  to  claim  as  new,  if  the  error 
has  arisen  by  inadvertence,  accident,  or  mistake,  and  without 
any  fraudulent  or  deceptive  intention,  the  commissioner  shall, 
on  the  surrender  of  such  patent  and  the  payment  of  the  duty 
required  by  law,  cause  a  new  patent  for  the  same  invention, 
and  in  accordance  with  the  corrected  specification,  to  be  issued 
to  the  patentee." 

In  this  case  the  original  patent  bore  date  June  22,  1858. 
The  reissue  bore  date  February  6,  1872,  more  than  thirteen 
years  and  six  months  after  the  date  of  the  original  patent,  and 
less  than  five  months  before  its  expiration.  If  the  specification 
in  the  original  patent  was  defective  or  insufficient  in  claiming 
a  combination  of  several  devices,  instead  of  making  a  distinct 
claim  for  every  device  which  entered  into  the  combination,  the 
fact  was  instantly  discernible,  even  to  an  unpracticed  eye,  as 
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soon  as  the  patent  was  read.  Therefore,  as  said  by  Mr.  Justice 
Bradley  in  delivering  the  opinion  of  this  court  in  a  similar  case, 
Miller  v.  The  Bridgeport  Brass  Company,  decided  at  the  present 
term,  if  any  correction  was  desired  it  should  have  been  applied 
for  immediately ;  the  right  to  have  the  correction  made  was 
abandoned  and  lost  by  unreasonable  delay.  The  case  referred 
to  is  apposite,  and  is  conclusive  of  this. 
Judgment  affirmed.  Affirmed. 


Samuel  E.  C.  Matthews  and  Others  t.  The  Boston  Machine 
Company  and  Others. 

March,  27  1883. 

1.  An  original  patent  claimed  for  a  combination  between  a  hydrant  and 

a  casing  or  jacket  aroimd  it,  but  not  attached  to  it,  and  resting  on  a 
flange  projecting  from  the  induction  pipe,  tlie  purpose  being  to  pre- 
vent the  action  of  frost  on  the  hydrant;  and  the  reissue  claimed  these 
elements  separate!}'  and  not  as  a  combination:  Held:  That  the  re- 
issued patent  was  void,  as  enlarging  the  scope  of  the  original,  and  also 
as  being  for  a  substantially  different  invention. 

2.  The  patent  to  Race  and  Matthews;  dated  November  16,  1869,  claiming 

for  an  improvement  in  hydrants,  which  merely  covered  a  jaclcet  slip- 
ping over  it  like  a  sleeve  and  having  room  to  play  to  protect  it  from 
cold,  held  void  as  being  too  general,  and  covering  things  in  use  be- 
fore tlie  date  of  the  patent. 

3.  The  defendant  held,  on  tlie  facts,  not  to  have  infringed  the  valve  appa- 

ratus covered  by  the  same  patent. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts. 

George  Harding  and  George  L.  Roberts,  tor  appellants. 

Causten  Browne,  for  appellee. 

Bradley,  J. — Thi.s  case  comes  before  us  on  appeal  from  a 
decree  of  the  Circuit  Court  for  the  District  of  Massachusetts, 
dismissing  a  bill  in  equity  tiled  by  the  appellants,  in  which  they 
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prayed  for  an  injuactiou  and  account  of  profits  for  an  alleged' 
infringement  of  two  certain  patents  granted  to  Washburn  Race 
and  S.  R.  C.  Matthews,  one  dated  April  30, 1872,  (being  a  re- 
issue of  a  patent  granted-  January  26,.1858,)  and  the  other 
dated  November  16;  1869.  The  defendants,  in  answer,  denied 
that  Race  and  Matthews  were  the  first,  inventors  of  the  thing 
patented,  referring  to  several  prior  patents,  and  naming  prior 
instances  of  knowledge  and  use  of  the  alleged  invention;  and 
amongst  other  things  setting  up  a  patent  issued  to  one  Zebulon 
E.  Coffin,  dated  July  21,1868.  They  also  denied  that  the  re- 
issued patent  was  for  the  same  invention  as  the  original;  and 
denied  infringement.  The  complainants  filed  a  supplemental 
bill,  alleging  that  since  the  filing  of  the  original  the  defendants 
had  procured  a  reissue  of  Cofiin's  patent,  which  contained  sub- 
stantially the  same  invention  as  that  described  in  the  plain- 
tiff's patent  of  1869,  buC  that  Race  and  Matthews  were  the 
first  and  original  inventors  of  the  one  thing  patented,  and 
therefore  they  prayed  that  the  Coffin,  patent  might  be  declared 
void. 

The  Race  and.  Matthews  patents,  on  which  this  suit  was 
brought,  relate  to  casings  or  jackets  around  the  hydrants,  and 
to  the  valves  for  letting  on  the  water  when  wanted  for  use, 
and  for  draining  it  out  of  the  hydrant  when  not  in  use.  It  is 
conceded  that  the  objects  of  the  easing  are,  to  prevent  freez- 
ing in  and  around  the  hydrant  by  surrounding  it  with  a  volume, 
of  dead  air,  to  keep  it  free  from  contact  with  the  surrounding 
earth,  and  to  enable  the  hydrant  to  be  taken  out  of  the  ground 
without  removing  the  surrounding  earthi  If  the  earth  is  in 
contact  with  the  hydrant,  it  lifts  the  hydrant  out  of  place'  by 
the  action  of  the  frost,  and  has  to  be  dug  away  when  repairs  or 
other  operations  have  to  be  performed  below  the  surface. 
Many  casings  formerly  used  were  fastened  in  different  ways  to 
the  hydrant,  and  when  lifted  by  the  frost  raised  the  latter  also, 
causing  breakage  or  leakage  or  other  damage  by  the  displace- 
ment; and,  also,  the  hydrant  could  not  be  disconnected  from 
the  main  and  removed  without  removing,  the  caising  silao. 
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So  far  as  the  improyement.  in  the  casing  is  concerned,  the, 
principal,  thing  claime^d  to  be  effected  by  the  patentees,  Race, 
and  Matthews,  is.  the.,  placing  of  the  case,  in  position  with^ 
out  attaching  it  tp  the  h3';drant,  or  to  the  elbow  of  the  main 
pipe  bplow,  so  that  the  h^'drant,  whilst  being  protected  from 
frost  and, the  surrounding  earth,  maybe  Ufted  out  separately, 
and  so  that  the  lifting  of  the  case  by  th^  frost  and  surroundr 
ing  earth  will,  not  disturb,  tjjp.  hydrant.  These  objects  are 
effected  by  two  different  devices  ;  first,  by  causing  the  case  to 
rest  loosely  op  a  flangegrojecting  from  the  elbow  of  the  main, 
or  otherwise,  and  allowing  it  tQ  slide  up  the  hydrant  which  it 
surrounds,  and  which.isi  enlarged  at,  that  point,  for  holding  the 
valves ;  secondly,  by  allowing  the  upper  end  of  the  case  to 
embrace  the  hydrapt,  (enlarged  at  that  point  also,)  and  to  slide 
up  and,  down,  ugoa  it  like,  'd,  sleeye>  Of  course,  the  case  must 
fit  th^  hydrapt  snugly,  enough  to  keep  out  the  influx  of  cold 
air  above  and,  of  dirt  below ;  but  not  so  tight  as  to  prevent  the 
hydrant  from  b^iog  Utted  out,  or  the  case  from  slipping  up  and 
down  upon  it.  This  is  the  thing  which  the  complainants  con- 
tend thai  Race  apd  Matthews  invented. 

As  first  patented  in  1,858,  the  invention  did  npt  accomplish 
the  objefit.  Thebottom  of  the  case,  it  is  true,  surrounded  the 
hydrant  like  a  sleeve,  and,  rested  on  a  flange  projecting  from 
the  elbow,  (which,  aUowed  the  hydrant  to  be  separately  renioved 
without  remoying  the  case,)  but  the  top  of  the  case  was  en- 
closed in  a  flange  projecting  from  the  enlarged  part  of  the 
hydrant  above,  like  the  brim  of  a  hat,  but  turned  down  over 
the  top  of  the  case,  so,  t,ha,t  the  latter,  though  pnconnected 
otherwise,  wjth  1;he  hydrant,  yet,  if  it  were  liftedj  by  the  frost, 
it  would  press  upwaj-d  against  the  flange  and  raise  the,  hydrant 
also.  This  dijO^culty  was  remedied  by  the  invention  of  the 
improvement  patented  in  18,69,  by  which  the,  top  of  the  case 
was  made  to  surround  and  ejOjelose  the  upper,  enlargement  of 
the  hydrant,  and  to  slide  over  it  like  a  sjeeye  as  before  sta-ted. 
The  reisisued  patent  of  1872  substantially  embraces  bpth  feat- 
ures of  the  improved  case, — namely,  ita"diacpunection  with  the 
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hj'drant  both  above  and  below,  and  places  much  stress  on  the 
dead-air  chamber  as  a  protection  from  frost,  and  on  the  pro- 
tection of  the  hydrant  •  below  from  the  surrounding  earth, 
although  no  claim  is  based  on  these  last  features. 

The  defendants  contend  that  this  reissued  patent  is  not  for 
^the  same  invention  as  that  which  is  described  and  patented  in 
and  by  the  original  patent  of  1858;  that  the  latter  made  no 
mention  of  the  dead-air  chamber  formed  by  the  casing,  as  a 
protection  of  the  hydrant  from  the  frost;  and  that  it  contained 
no  indication  that  the  case  should  lit  closely  to  the  hydrant  so 
as  to  prevent  the  passage  of  cold  air  into  the  chamber  from 
without.  But  to  these  objections  it  is  answered,  that  the  case 
invented  by  Race  and  Matthews  in  1858,  was  a  machine  or 
apparatus  having,  or  being  susceptible  of,  various  functions, 
some  of  which  were  well  known  and  needed  not  to  be  men- 
tioned or  described.  Amongst  these  known  functions  of  the 
hydrant  casing  were  the  formation  of  a  dead-air  chamber  to 
prevent  freezing,  and  the  protection  of  the  hydrant  from  con- 
tact with  the  surrounding  earth.  The  patent  of  Coffin,  on 
which  the  defendants  rely,  states  that  prior  to  the  date  of  his 
invention  frost  jackets,  or  cases,  on  hydrants  were  well  known;  ■ 
that  they  surround  the  hydrant  proper,  an  air  spaceexisting  be- 
tween the  two.  It  was  not  necessary  for  the  patentees,  Race 
and  Matthews,  to  enumerate  all  the  known  functions  of  these 
frost  jackets  in  their  original  patent;  and,  as  no  claim  was 
based  upon  them,  it  could  not  be  hurtful  to  enumerate  them 
in  the  reissued  patent. 

But  the  complainants  in  their  reissued  patent  have  split  up 
and  divided  the  elements  of  their  invention,  and  claimed  them 
separately,  and  not  as  a  combination.  Of  course  this  enlarges 
the  scope  of  their  patent.  The  separate  claims  embrace  fewer 
elements  in  combination  than  were  embraced  in  the  claim  qf 
the  original  patent.  No  one  could  infringe  the  original  patent 
unless  he  used  all  the  elements  of  the  combination.  Any  one 
will  infringe  the  reissue  who  uses  any  of  those  elements  which 
are  now  separately  claimed. 
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The  original  patent  had  but  a  single  claim  in  reference  to  the 
case,  being  a  claim  for  a  combination  between  the  hydrant,  the 
induction  pipe  provided  with  a  flange  to  sustain  the  jacket,  and 
the  jacket  itself,  when  arranged  as  described  in  the  specification 
to  effect  the  desired  end,  to  wit,  the  ready  removal  of  the  hydrant. 
This,  in  the  reissued  patent,  is  divided  into  two  claims,  namely, 
first,  the  jacket  surrounding  the  hydrant,  and  forming  a  sepa- 
rate and  removable  part  from  the  elbow  substantially  as  and 
for  the  purpose  set  forth;  secondly,  the  independent  jacket 
supported  on  the  arm  or  elbow  of  the  main  at  or  near  the 
junction  of  the  hydrant,  substantially  as  shown  and  described. 
That  is  to  say,  there  is  a  claim  of  a  jacket  separate  and  re- 
movable from  the  elbow,  and  of  a  jacket  resting  on  the  elbow. 
It  cannot  be  denied  that  each  of  these  separate  claims  is  much 
broader  than  the  claim  in  the  original  patent;  and  they  are 
put  forth  in  the  reissue  fourteen  years  after  the  original  was 
granted.  The  latter  showed  on  its  face  that  these  broad  claims 
were  not  made ;  and  if  the  patentees  were  really  the  inven- 
tors of  an  independent  jacket  standing  loosely  on  the  elbow 
of  the  main,  when  apprised  that  it  was  not  claimed  in  the 
patent  they  ought  to  have  used  due  diligence  in  surrendering 
it,  and  having  the  mistake  corrected.  The  ease  clearly  comes 
within  the  ruling  lately  made  in  Miller  v.  The  Bridgeport 
Brass  Company. 

There  is  still  another  objection  to  the  claims  in  question. 
There  is  a  wide  departure  from  the  original  invention  in  this: 
that  the  subject  of  the  latter  was  a  jacket,  or  casing,  whose  top 
was  enclosed  in  and  covered  by  a  flange  projecting  from  the 
hydrant,  which  ettectually  prevented  the  removal  of  the  jacket 
with  removing  the  hydrant  also ;  and  which  caused  the  hydrant 
to  be  raised  when  the  jacket  was  lifted  by  the  frost.*  In  the 
reissued  patent  nothing  is  said  of  this  arrangement  of  the  top 
of  the  jacket,  and  the  claims  ignore  it  altogether;  so  that,  as 
already  intimated,  the  patent,  as  it  now  stands,  would  cover 
such  a  jacket  as  that  described  and  claimed  in  the  complain- 
ants' patent  of  1869,  which  slides  like  a  sleeve  over  the  hy- 
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drant  at  top  as  well  as.  bottom.  The  reissue  ia  not  odIj  for  a 
broader  claim  made  many  years,  after  the  original  was  granted, 
but  is  for  a  different  invention.  Tberie.fore,,so  far  as  the  jacket 
is  concerned,  we  think  it,  cannot  be  sustained. 

But;  the  patent  of  1869  still  remains.  That  was  for  an;  im- 
provement by  which  it  was,  pr.Qposed-  to  liberate  the  top  of  the, 
case  from,  the,  flange  which,  covered  and  incloged  it,  and  make 
its  surround,  the  hydrant  and  slip  over  it  like  a  sleeve.  The 
claim  is  for  "  the  detached  case  B,  so  combined,  and,  arranged 
with  the  hydrant  A  as  to  have  an  end,  play,  or  vertical;  motion, 
of  several  inches  tooornpensate  fpr  the  heaving  by  frost,  the 
upper  part  of  same  passing  outside  of  main  stock  of  hydrant." 
Had  this  patent  been  confined  to  a  hydrant  jacket  closed  at 
the  bottpm,  and  resting;  on  a  flange  of  the.  ijiaiq  elbow,  per- 
haps it  might,  haive  been  sustainable..  But  it  is^not  so  confined. 
It  is  only  said  that  the  lower  end  'ffceferdbly  shuts  iijto  a  flange 
of  the  elbow.  The  specification,,  it  is  true,  commences  with  a 
stasteraent  that  the  invention  was  a.  mere,  improyenjent  upon 
th9.t  described  by  the  patent  of  X858,  which  waa  for  a  case 
closed,  at  the  bottom  by  standing  on,  a  flange;  but  before  getr 
ting  through,  there  is  an  evident,  departure  from  that,  and  an, 
indication  that  the  patentees,  had  begun  to  entertain  views  of 
au  expanded  constructipn  intendjed,  to  be  placed,  on  the  orig- 
inal patent,  which  afterwards  found  expression  in  the  reissue 
of  18.72.  The  claim  of  the  patent  of  1869,  as  it  stands,  covers 
any  and  every  l,aoee,  jacket  having  an  end^-plaj'  to  compensata 
for  the  heaving  of  the  frost,  g.nd  having,  the^  upper  end  paiSsij^ig 
around  the.  hydrant.  It  covers  tl?e  old  New  York  wooden 
case,  or  housing,,  which  was  i,w  public  use  foi;  many  years  be- 
fore Race  and  Matthews,  gave  their  attention,  to,  the  subject. 
We  are  of  opinion,  therefore,,  thait  this  patent  cannot  be  sus- 
tained. 

As,  to,  the  valve  appai'atug,  the  object  of  which  is  to.  let  the 
water  in  the  body  of  the  hydrant  escape  whea  the  main  valve 
is  closed,,  and  to  prevent  any  escape  of  water  when  the  main 
valve  is  open,  since  Race  and  Mattbewa  were  noji  the  original 
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inventors  of  this  process,  but  only  of  a  particular  arrange- 
ment of  valves  to  effect  it,  they  can  only  properly  claim  the 
specific  arrangement  which  they  invented.  And  in  view  of 
the  older  valve  in  the  St.  Louis  hydrants,  which  that  of  the 
defendants  most  nearly  resembles,  and  of  the  fact  that  the 
valve  used  b}-  the  defendants  is  not  in  the  specific  form  of  that- 
invented  by  Race  and  Matthews,  we  think  that  the  defendants- 
are  correct  in  their  position  that  they  do  not  infringe  the 
patent  of  Race  and  Matthews,  as  that  patent  must  be  con- 
strued in  order  to  be  sustained. 
The  decree  of  the  Circuit  Court  must  be  affirmed. 

Affirmed. 


The  Township  of  New  Buffalo  v.  The  Cambria  Iron  Com- 
pany. 

March  27, 1882. 

1.  Tiiylor  ».  ypsilanti,  ante,  p.  326,  followed. 

2.  A  purchaser  from  a  hona-fide  holder  of  negotiable  paper  succeeds  to  his 

rights. 

3.  There  is  no  substantial  distinction  between  a  donation  by  a  municipal 

corporation  to  a  public  improvement  to  aid  its  construction  aud  a  sub- 
scription to  its  stock  for  the  same  purpose. 

4.  Bonds  voted  to  one  company  are  not  invalidated  by  being  delivered  to  a 

consolidated  company  into  which  the  first  company  had  been  merged, 
and  which  under  a  State  statute  succeeded  to  all  the  rights  and  privi- 
leges of  the  first  company. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  West- 
ern District  of  Michigan. 

The  judgment  below  was  for  the  amount  due  on  certain 
bonds,  with  interest  coupons  attached,  issued  by  the  defendant 
iu  error  under  the  authority  of  a  general  statute  of  Michigan, 
approved  March  22,,  1869,  conferring  power  upou  townships, 
cities,  and  villages  to  pledge  their  aid,  by  loan  or  donation, 
with  or  without  conditions,  to  any  railroad  company  organ- 
ized under  the  laws  of  that  State,  in  the  construction  of  its 

road.     (Sess.  Laws  Mich.,  1869,  p.  89.)    It  is  the  same  statute 
23  v4 
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whose  validity  and  construction  was  involved  in  Taylor  v.  Ypsi- 
lanti,  recently  determined  in  this  court.  The  bonds  were  voted 
on  the  22d  day  of  May,  1869,  as  a  donation  in  favor  of  the  Clii- 
cago  and  Michigan  Lake  Shore  Railroad  Company,  a  corpor- 
ation of  Michigan,  whose  road-line  commenced  at  the  north 
line  of  the  State  of  Indiana,  in  Allen  county,  running  north- 
wardly to  the  St.  Joseph  River,  in  the  village  of  St.  Joseph, 
Michigan,  a  distance  of  thirty  miles,  passing  through  the  town- 
ship of  New  Buffalo.  When  the  bonds  were  voted  there  was 
in  force  a  general  statute  under  which  any  railroad  company 
of  the  State  forming  a  continuous  or  connected  line  with  any 
other  railroad  company  in  or  out  of  the  State  could  consolidate 
with  the  latter.  The  statute  provided  that  such  new  corpora- 
tion "shall  possess  all  the  powers,  rights,  and  franchises  con- 
ferred upon  such  two  or  more  corporations,  and  shall  be  sub- 
ject to  all  the  restrictions  and  perform  all  the  duties  imposed 
by  the  provisions  of  their  respective  charters  or  laws  of  organ- 
ization." Further:  "All  and  singular  the  rights  and  fran- 
chises of  each  of  said  corporations,  *  *  *  *  and  all  and 
singular  their  rights  and  interests  in  and  to  every  species  of 
property  and  things  in  action  shall  be  deemed  to  be  trans- 
ferred to  and  vested  in  such  new  corporation,  without  any  other 
deed  or  transfer."  (Compiled  Laws  of  Mich.,  1857,  sections 
1994,  1995,  p.  653.) 

On  the  3d  July,  1869,  the  Lake  Shore  Railroad  Company  of 
Western  Michigan  was  organized,  with  authority  to  construct 
a  road  from  the  northern  terminus  of  the  before-mentioned 
road  at  St.  Joseph  River  northerly  to  the  mouth  of  the  Muske- 
gon River,  a  distance  of  ninety  miles.  By  articles  of  agree- 
ment between  the  two  companies,  made  on  12th  and  13th  of 
July,  1869,  and  filed  in  the  office  of  the  secretary  of  state  on 
the  19th  day  of  July,  1869,  the  two  companies  became  con- 
solidated into  a  new  corporation,  under  the  name  of  the  Chi- 
cago and  Michigan  Lake  Shore  Railroad  Company. 

On  the  day  last  named  the  bonds,  having  been  executed  on 
the  Ist  day  of  June,  1869,  were  deposited  in  the  office  of  the 
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treasurer  of  State,  who  was  required  by  the  statute  to  "  hold  the 
same  as  trustee  of  the  municipality  issuing  the  same,  and  for 
the  railroad  company  for  which  they  were  issued."  The  road 
was  finished  from  New  Buffalo  to  the  village  of  St.  Joseph  as 
early  as  February  Ist,  1870,  and  has  been  in  operation  ever 
since.  On  the  4th  day  of  February,  1870,  the  governor  of  the 
State  made  his  certificate,  stating  that  the  railroad  company 
had  constructed  the  road  in  compliance  as  well  with  the  stat- 
ute as  with  the  conditions  upon  which  aid  had  been  voted  by 
the  people,  and  was  consequently  entitled  to  receive  the  bonds 
from  the  State  treasurer.  They  were  thereupon  delivered  to 
the  consolidated  company,  who  held  them  until  November  4, 
1874,  when  such  of  them  as  are  here  in  suit  were  transferred 
to  the  defendant  in  error  in  payment  of  antecedent  debts  due 
to  it  by  the  railroad  company.  Upon  such  transfer,  the  com- 
pany's acceptances  theretofore  given  for  its  debts  were  surren- 
dered and  the  debts  dischai;ged. 

H.  F.  Severens,  for  plaintiff  in  error. 

M.  J.  Smiley,  for  defendant  in  error. 

Harlan,  J. — 1.  On  behalf  of  the  plaintiff  in  error  it  is  con- 
tended that,  by  the  settled  law  of  Michigan,  as  it  existed  when 
the  bonds  were  issued,  they  were  void.  In  support  of  that  posi- 
tion we  are  referred  to  People  v.  Salem,  20  Mich.,  452,  decided 
May  26,  1870;  Bay  State  v.  State  Treasurer,  23  Id.,  499;  and 
Thomas  v.  City  of  Port  Huron,  27  Id.,  320.  This  question  was 
fully  considered  in  Taylor  v.  City  of  Ypsilanti,  where  we  ruled 
that  by  the  law  of  Michigan,  as  expounded  by  its  Supreme 
Court,  and  acted  upon  by  its  Legislature  and  executive  depart- 
ments, prior  to  the  decision  in  People  v.  Salem,  bonds  issued 
in  conformity  with  the  act  of  March  22,  1869,  were  valid  ob- 
ligations of  the  municipality  by  whom  they  were  issued.  For 
the  reasons  there  stated  the  present  objection  cannot  be  sus- 
tained. 

2.  Equally  untenable  is  the  proposition  that  the  rights  and 
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obligations  of  the  parties  areto  be  deteTniiued  by  the  law  as 
expounded  by  tbe  Supreme  Court  of  the^  State,  at  the  time  the 
defendant  in  error  in  fact  received  the  bonds.  The  defend- 
ant in  error  is  a  holder  for  value.  (Railroad  Co.  v.  National 
Bank,  10.2  U.  8.,  14.)  But  if  not,  it  is  still  entitled  to  what- 
ever rights  the  raih-oad  .company  had  by  vii'tue  of  its  contract 
"with  the  township.  That  contract  was  made  and  fully  per- 
formed before  the  decision  in 'Peoples.  Salem  was  rendered, 
and,  as  already  indicated, -was  not  affected  by  the  decision  in 
that  case. 

3.  Nor  is  it  a  material  eircumstancc  that  this  wasa  donation, 
and  not  a  ^subscription  of  stock.  In  Hailroad  Co.  v.  County 
of  Otoe,  16  Wall.,  674,  it  was  held  that,  in  the  absence  of  con- 
stitutional provisions  making  a  distinction  between  municipal 
subscriptions  to  stock  and  municipal  appropriations  of  money 
or  credit,  there  was  no  solid  ground  upon  which,  so  far  as  legis- 
lative power  was  concerned,  to  rest  such  a  distinction.  "  Both 
are  for  the  purpose  of  aiding  in  the  construction  of  the  road; 
both  are  aimed  at  the  same  object,  securing  a  pubHc  advantage, 
obtaining  a  highway  or  an  avenue  to  the  markets  of  the  country; 
both  may  be  equally  burdensome  to  the  taxpayers."  (Olcott  v. 
Supervisors,  16  Wall.,  91 ;  Town  of  Queensbury  v.  Culver,  19 
Id.,  91.) 

4.  The  only  remaining  objection  to  the  judgment  is  that  the 
bonds  were  dehverefl.to  the  consolidated  company;  when  they 
were  not  voted  to  that  company.  We  concur  with  the  court 
below  in  holding  that  the  aid  voted  must  be  deemed  to  have 
been  given  in  view  of  the  then  existing  statute,  authorizing 
two  or  more  railroad  companies,  forming  a  continuous  or  con- 
nected line,  to  consolidate  and  fomi  one  corporation,  and  invest- 
ing the  consolidated  company  with  the  powers,  rights^  property, 
and  franchises  of  the  constituent  companies.  (Cotmty  of  Scot- 
land ?;.  Thomas,  94  U:  S.,  682 ;  Town  of  East  Lincoln  v.  Daven- 
port, Id.,  801;  Wilson  v.  Salamanca,  99  U.  S.,  504;  Nugent  v. 
The  Supervisors,  19  Wall.,  252;  Empire  v..  Darlington,  101  U. 
6.,  91;   Menasha  ?/.  Hazard,  102  D".  S.,  81;  Harter  v.  Kerno- 
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chan,  103  U.  S.,  574;  Tipton  Co.  v.  Locomotive  Works,  Id., 
632,  533.)  Tbe  bonds  were,  therefore,  rigbtfally  delivered  to 
the  new  or  consolidated  corporation. 

We  perceive  no  error  in  the  judgment.     It  is  affirmed. 

Affirmed. 


Wesley  B.  Bonnifield  v.  George  F.  Price. 

March  ^7,  1882. 

1.  Hecht  V.  Boiighton,  ante,  p.  301,  followed. 

2.  In  eases  of  trials  not  "by  jury  a  statement  of  facts  is  necessary  to  ena- 

ble this  court  to  review  the  decision  of  thft lower  court. 

Error  to  the  Supreme  Court  of  the  Territory  of  Wyoming. 
John  W.  Hammond^  for  plaintift'  in  error. 
No  counsel  appeared  for  defendant  in  error. 

Waite,  G.  J. — This  is  a  writ  of  error  to  bring  bere  for  re- 
view a  judgment  of  the  Supreme  Court  of  the  Territory  of 
Wyoming  in  a  case  where  the  trial  was  not  by  jury.  It  is 
therefore  dismissed  on  the  authority  of  Hecht  v.  Boughtou, 
decided  at  tbe  present  term.  The  appropriate  remedy  in  this 
case,  under  the  a:ct  of  April  7,  1874,  (ch.  80,  Sup.  Kev.  Stat., 
■12,)  was  by  appeal. 

But  if  We  could  treat- this  writ  of  error  as  an  appeal,  the 
case  is  in  no  condition  for  examination  here,  because  there  is 
no  suob  statement  of  fact  in  the  record  as  the  law  requires. 
The  bill  of  exceptions  taken  'm  the  District  Court  contains  all 
the  evidence,  and  as  tbe  Supreme  Odurt  directed  a  judgment 
in  favor  of  the  defendant,  it  is  clear  that  court  passed  on  other 
questions  than  such  as  were' presented  on  the  rulings  in  the  ad- 
mission of  evidence.  Under  these  circiimstalnces  a  statement 
of  facts  such  as  the  statute  requires  is  necessary  to  enable  us 
to  re-examine  the  case. 

The' writ' is  dismissed.  Dismissed. 
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Benjamin  U.  Keyser,  Flodorado  Howard,  James  G.  Smith, 
AND  Thomas  H.  G.  Todd  v.  Henry  H.  Farr,  Charles 
Harbaugh,  David  D.  Hays,  James  P.  Todd,  Jacob  B. 
Band,  Lucy  E.  Shields,  E.  F.  Holliman,  J.  E.  McIntosh, 
AND  THE  Columbian  Bank  Note  Company. 

March  27,  1882. 

After  the  acceptance  of  the  bond  I'equired  by  the  judge  of  the  lower  court 
in  avvardnig  a  supersedeas,  the  inri.-diction  of  the  lower  court  ceased 
and  of  this  court  vested,  and  the  lower  court  had  no  jurisdiction  to 
make  an  order  requiring  additional  security,  and,  in  default  thereof, 
vacating  the  former  allowance  of  an  appeal. 

Appeal  from  the  Supreme  Court  of  the  District  of  Colum- 
bia. 

Motion  on  the  part  of  the  appellants  for  a  writ  of  super- 
sedeas, and  on  the  part  of  the  appellees  to  dismiss. 

West  Steever  and  A.  C.  Bradley,  for  appellants. 

W.  Hallett  Phillips  and  W.  A.  Maury,  for  appellees. 

Waitb,  C.  J. — The  decree  in  this  case  was  rendered  on  the 
26th  of  October,  1881.  The  r/ccord  also  shows  that  the  court 
on  the  same  day  entered  an  order  allowing  an  appeal  and 
fixed  the  amount  of  the  bond.  On  the  29th  and  31st  of  Octo- 
ber bonds  for  the  appeal  and  supersedeas  were  executed  by  all 
the  several  appellants,  and  approved  by  the  chief  justice  of  the 
court.  On  the  last  day  named  the  case  was  docketed  in  this 
court  an(J  a  transcript  of  the  record  filed.  Afterwards,  on  the 
lith  of  November,  but  during  the  term  at  which  the  order 
allowing  the  appeal  was  entered,  the  appellees  moved  the 
court  below  to  require  additional  security  from  the  appellants, 
Keyser,  Howard,  and  Smith.  On  the  hearing  of  this  motion 
the  court  entered  an  order  purporting  to  set  aside  and  vacate 
the  former  allowance  of  an  appeal,  but  at  the  same  time  made 
a  new  allowance  to  take  effect  on  that  day. 

Upon  this  state  of  facts  the  appellants,  fearing  that  execu- 
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tioti  may  issue  notwithstanding  their  appeal  docketed  hefe, 
move  for  an  order  restraining  the  court  below  from  proceed- 
ing to  enforce  the  decree,  and  the  appellees  move  to  dismiss : 
first,  because  the  allowance  of  the  appeal  has  been  vacated, 
and  second,  because  the  value  of  the  matter  in  dispute  is  less 
than  $2,500. 

After  the  acceptance  of  the  bonds  for  the  appeal  and  the 
docketing  of  the  cause  in  this  court,  the  jurisdiction  of  the 
court  below  was  gone.  From  that  time  the  suit  was  cogniza- 
ble only  in  this  court.  In  Goddard  v.  Ordway,  101  U.  S.,  745, 
there  was  nothing  more  than  the  formal  order  of  allowance 
entered,  as  in  this  case,  with  the  final  decree.  Such  an  order, 
while  in  that  condition,  it  was  held,  was  subject  to  the  control 
■  which  every  court  retains  over  its  ordinary  judgments  dur- 
ing the  term.  In  Draper  v.  Davis,  102  U.  S.,  371,  however, 
it  was  decided  that  after  a  bond  had  been  accepted  by  one  of 
the  justices  of  the  court,  in  accordance  with  such  an  order  of 
allowance,  the  jurisdiction  was  transferred  to  this  court.  Here 
there  was  not  only  the  acceptance  of  a  bond,  but  an  actual 
entry  of  the  case  here.  In  this  way  clearly  the  .court  below 
was  deprived  of  power  to  make  its  order  of  November  14.  It 
follows  that  the  motion  to  dismiss,  so  far  as  it  is  predicated 
upon  the  order  of  the  court  below  vacating  its  allowance  of  the 
appeal,  must  be  denied,  and  that  the  supersedeas  which  followed 
iu  law  from  the  acceptance  of  the  bond  by  the  chief  justice 
is  in  force.  Such  was  our  ruling  in  Draper  v.  Davis,  supra, 
on  a  similar  motion  at  the  last  term. 

The  questions  presented  by  the  other  branch  of  the  motion 

to  dismiss  are  important,  and  have  not  been  directly  settled, 

as  we  think,  by  any  decision  yet  made  by  this  court.     Their 

further  consideration  is  postponed  until  the  case  is  heard  on 

its  merits. 

K  Denied. 
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Cyrus  Nickerson  btal.,  owners  and  claimants  of  schooner 
S.  C.  Tryon,  v.  The  Merchants'  Steamship  Company  of 
Charleston,  S.  C. 

March  27, 1882. 

Under  the  act  of  February  16,  1S75,  a  bill  of  exceptions  is  only  necessary 
to  ingraft  upon  the  record  such  rulings  of  the  court,  excepted  to  at 
the  time,  as  otherwise  would  not  be  a  part  of  it ;  but  the  findings  of 
the  court  and  ei-rors  arising  on  them  are  reviewable  without  any  bill  of 
exceptions. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Maryland. 

Motion  to  dismiss,  with  which  is  united  a  motion  to  affirm. 

No  brief  tiled  for  appellants. 

John  H.  Thomas  and  George  Leiper  Thomas,  for  appellee. 

Waite,  C.  J. — A  bill  of  exceptions  is  not  necessary  to  give 
this  court  jurisdiction  of  an  appeal  in  admiralty  under  the  pro- 
visions of  the  act  of  February  16,  1875,  chap.  77,  Sup.  Rev. 
Stat.,  135.  That  act  expressly  provides  that  the  review  here 
shall  extend  to  the  determination  of  the  questions  of  law  aris- 
ing upon  the;'ecord,and  to  such  rulings  of  the  court,  excepted 
to  at  the  time,  as  may  be  presented  by  a,  bill  of  exceptions, 
prepared  as  in  actions  at  law.  At  law  a  bill  of  exceptions  is 
only  used  to  put  into  the  record  that  which  would  not  appear 
without.  The  findings  which  the  statute  requires  must  be  stated 
by  the  court.  These,  therefore,  become  part  of  the  record 
without  any  action  of  the  parties,  and  errors  of  law  arising  on 
them  need  not  be  presented  by  exceptions.  They  are  in  the 
nature  of  a  special  verdict,  as  to  which  the  inquiry  is  always 
open  in  the  reviewing  court,  whether,  when. taken  in  cotmec- 
tion  with  everything  else  that  appears,  it  is  suflicient  to  support 
the  judgment. 

The  motion  to  dismiss  must,  therefore,  be  overruled ;  but  on 
looking  into  the  record  we  are  satisfied  the  appeal  was  taken 
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for  delay.  The  only  question  presented  arises  on  the  findings 
of  fact.  From  these  it  appears  that  the  collision  was  due  solely 
to  an  unjustifiable  change  of  course  by  the  schooner  when  the 
vessels  were  in  close  proximity,  which  baffled  the  steamer  in 
her  ettbrts  to  pass  in  safety.  It  is  so  well  settled  that  a  steamer 
is  not  liable  for  the  consequences  of  a  collision  occurring  in 
this  way  that  we  do  not  deem  it  proper  to  retain  the  cause  for 
further  consideration. 
The  motion  to  affirm  is  granted.  Granted. 


The  Memphis  and  St.  Louis  Railroad  Company  v.  John  R. 
Loftin,  collector  of  Jackson  county. 

April  3,  1882. 

1.  Under  a  charter  of  a  railroad  exempting  its  capital  stock  and  dividends 

to  a  certain  amount  from  taxation,  lands  granted  to  the  company  by 
the  State  to  aid  in  the  constiuction  of  the  railroad  are  not  exempt. 

2.  An  Arkansas  statute  providing;  that  certain  swamp  lands  should  be  ex- 

empt from  taxation  for  ten  years  or  until  reclaimed,  construed  to  mean 
that  thej'  are  exempt  for  ten  years,if  not  sooner  reclaimed,  but  that  the 
exemption  ceases  on  reclamation. 

Error  to  the  Supreme  Court  of  the  State  of  Arkansas. 

W.  Y.  C.  Humes,  for  plaintift"  in  error. 

A.  H.  Garland,  for  defendant  in  error. 

Waite,  C.  J. — This  was  a  suit  in  equity  begun  in  the  Circuit 
Court  of  Jackson  county,  Arkansas,  to  restrain  the  collection 
of  taxes  imposed  under  the  authority  of  the  State  .upon  certain 
lands  in  that  county  owned  by  the  Memphis  and  St.  Louis  Rail- 
road Company,  plaintiff  in  error.  The  Supreme  Court  of  the 
State  affirmed  a  decree  of  the  Circuit  Court  dismissing  the  com- 
plaint on  demurrer.  To  reverse  that  judgment  this  writ  of 
error  has  been  brought. 

Two  questions  are   presented  for  our  consideration  :    Ist. 
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Whether  the  State  by  imposing  the  tax  has  impaired  the  obli- 
gation of  a  co'ntract  in  the  charter  exempting  tiie  capital  stock 
of  the  company  from  taxation ;  and  2d.  Whether  it  has  im- 
paired the  obligation  of  a  contract  made  with  the  purchasers 
of  its  swamp  and  overflowed  lands  for  exemption  from  taxa- 
tion. 

1.  As  to  the  charter. 

The  section  of  the  chartfer  relied  on  is  as  follows  : 

"  Sec,  21.  The  capital  stock  of  said  company,  with  all  the 
immunities  and  franchises  herein  specified,  and  all  machinery, 
cars,  engines,  or  carriages  belonging  to  said  company,  together 
with  ail  their  works  and  property,  and  all  profits  which  shall 
arise  from  the  same,  shall  be  vested  in  the  respective  stock- 
holders forever,  in  proportion  to  their  respective  shares ;  and 
the  capital  stock  of  said  company,  and  the  dividends,  shall  be 
exempted  from  taxation  until  a  dividend  of  six  per  cent,  is  real- 
ized upon  the  capital  stock,  and  the  road,  with  all  its  fixtures 
and  appurtenances,  including  workshops,  warehouses,  and  ve- 
hicles of  transportation,  shall  be  exempted  from  taxation  for 
the  period  of  twenty-five  years  from  the  completion  of  the 
road,  and  no  tax  shall  ever  be  levied  on  said  road  or  its  fix- 
tures which  will  reduce  its  dividends  below  ten  per  cent,  per 
annum.  Said  stockholders  shall  not  be  bound  or  liable  for 
any  greater  amount  than  the  respective  shares  of  stock  which 
they  or  either  of  them  own." 

The  averment  in  the  complaint  to  bring  the  lands  in  ques- 
tion under  this  exemption  is  in  the  following  words : 

"3.  And  that  the  said  lauds  were  acquired  by  the  plaintift' 
and  are  now  held  by  it  for  the  purpose  of  raising  money  to 
build  said  road,  and  that  it  is  a  part  of  the  property  of  said 
company,  fully  represented  by  its  capital  stock  and  not  other, 
wise,  and  that  said  road  has  not  as  yet  been  completed,  and 
that  no  dividend  has  as  yet  been  realized  on  said  capital  stock, 
or  any  part  thereof." 

In  Kailway  Company  v.  Loftin,  98  U.  S.,  559,  in  passing 
upon  a  provision  of  the  charter  of  the  Mississippi  Valley  Eail- 
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road  Company  substantially  like  the  section  here  relied  on, 
this  court  held  the  exemption  did  not  extend  to  lands  grant- 
ed the  company  by  the  State  to  aid  in  the  construction  of 
its  railroad.  Such  lands,,  it  was  then  said,  were  used  in  lieu  ot 
capital,  and  to  the  extent  they  could  be  made  available  re- 
lieved the  company  from  the  necessity  of  raising  monej'  through 
stock  subscriptions.  Like  the  court  below,  we  are  unable  to 
distinguish  the  case  made  by  this  complaint  from  that.  The 
only  material  averment  of  fact  in  this  connection  is  that  the 
lands  in  question  are  held  by  the  company  for  the  purpose  of 
raising  money  to  build  its  road.  This  is  entirely  consistent 
with  their  use  in  lieu  of  capital.  It  is  true  the  complaint 
alleges  that  the  lands  are  fully  represented  by  the  capital 
stock,  but  that  is  only  as  a  legal  conclusion  from  what  was 
stated  before.  The  facts  showing  why  the  lands  represented 
the  capital  must  be  set  fortl^  Those  which  have  been  stated 
are  not  enough,  and  consequently  the  legal  conclusion  which 
the  pleader  has  drawn  from  them  in  the  complaint  cannot  be 
sustained. 

In  the  elaborate  printed  argument  presented  for  the  appel- 
lant, reference  is  made  to  facts  not  stated  in  the  complaint. 
These  we  cannot  consider.  As  the  case  was  submitted  on  de- 
murrer, only  the  averments  in  the  complaint  are  before  us. 
While  we  may  take  judicial  notice  of  the  several  statutes  of 
the  State  which  are  relied  on,  the  complaint  alone  must  be 
looked  to  for  information  as  to  the  manner  in  which  the  lands 
were  acquired  and  the  purposes  for  which  they  are  held.  While 
it  may  be  true,  as  is  claimed,  that  under  section  3  of  the  charter 
of  the  company  lands  might  have  been  accepted  in  payment  for 
increased  stock,  and  that  the  lai}ds  in  question  were  acquired  in 
that  way,  it  is  not  so  stated  in  the  complaint.  Whether,  if  the 
ikcts  as  .claimed  in  argument  had  been  stated,  the  exemption 
contended  for  would  follow,  is  not  for  us  now  to  decide.  Upon 
this  branch  of  the  case,  as  it  comes  to  us,  the  judgment  of  the 
court  below  was,  in  our  opinion,  right,  and  must  consequently 
be  affirmed. 
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2.  As  to  the  swamp  lands. 

These  were  part  of  the  swamp  and  overflowed  lands  donated 
by  the  United  States  to  the  State,  and  the  State  statute  provid- 
ing for  their  reclamation  and  sale  contained  the  following : 

"  Sec.  14.  Be  it  further  enacted,  That  to  encourage  by  all  just 
means  the  progress  and  completion  of  the  reclamation  by  offer- 
ing inducements  to  purchasers  and  contractors  to  take  up  said 
lands,  that  the  swamp  and  overflowed  lands  shall  be  exempt 
from  taxation  for  the  term  of  ten  years,  or  until  said  lands  are 
reclaimed." 

That  under  this  section  purchasers  of  the  land  acquired  a 
j-ight  by  contract  to  exemption  from  taxation  for  the  stipulated 
time,  is  not  denied,  and  this  court  so  decided  in  McGee  v. 
Mathis,  4  Wall.,  143.  The  only  dispute  is  as  to  the  time  the 
exemption  is  to  continue.  The  railroad  company  insists  that 
it  is  for  ten  years  absolutely,  and  thereafter  until  the  lands  are 
reclaimed;  the  State,  that  it  is  for  ten  years  if  the  lands  are 
not  sooner  reclaimed,  but  if  they  are,  that  it  ceases  on  the  rec- 
lamation. The  Supreme  Court  of  the  State  in  The  State  v. 
Crittenden  County,  19  Ark.,  360,  as  early  as  January,  1858, 
gave  the  statute  the  construction  now  contended  for  bj'  the 
State,  and  this  decision  has  never  been  overruled.  It  was  ex- 
pressly recognized  by  the  Supreme  Court  of  the  State  in  McGee 
V.  Mathis,  21  Ark.,  58,  and  by  this  court  in  the  same  case,  which 
came  here  on  writ  of  error,  and  is  reported  in  the  fourth  of 
Wallace,  supra.  Counsel  frankly  concede  that  the  language  of 
the  statute  is  ambiguous,  and  that  the  grammatical  construc- 
tion is  in  accordance  with  what  has  been  ruled.  All  such 
exemptions  are  to  be  construed  strictly.  Every  doubt  is  to  be 
resolved  in  favor  of  the  power  to  tax.  Under  such  circum- 
stances, if  the  question  were  an  open  one  we  should  have  lit- 
tle difficulty  in  reaching  the  same  conclusion  as  the  courts  of 
the  State  have  done.  Manifestly,  therefore,  we  are  not  now 
called  upon  to  overrule  what  has  been  settled  for  nearly  a 
quarter  of  a  century. 

It  is  expressly  stated  in  the  complaint  that  the  lands  held  by 
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the  company  were  sold  by  the  State  more  than  ten  years  before 
this  suit  was  begun.  Consequently  they  are  not  exempt  as 
swamp  lands. 

The  judgment  of  the  Supreme  Court  of  the  State  is  affirmed. 

Affirmed. 


George  C.  Rives,  administrator  of  George  Rives,  v.  Rich- 
ard T.  W.  Duke,  Jr.,  administrator  of  Wm.  P.  Farish. 

April  3,  1882. 

Oil  the  5tli  ol  December,  1883,  after  the  proclamation  of  emancipation, 
and  in  that  part  of  Virginia  tlie  people  of  which  were  in  rebellion 
again.st  the  United  States,  one  resident  tlierein  sold  and  delivered  to 
anotlier  a  number  of  slaves,  with  warranty  of  title,  but  not  of  sound- 
ness, the  purchaser  covenantino;  "to. pay  on  delivery  tile  sum  of 
tweuty-flve  thousand  dollars  in  banliable  Confederate  currency,  and 
in  addition  to  give  his  note,"  with  two  persons  named  as  suieties, 
'■for  tlie  further  sum  of  twenty  tliousand  dollars,  to  be  paidin  twelve 
months  after  call,  in  equal  annual  payments  thereafter,  or,  at  the  pur- 
chaser's option,  it  may  be,  on  call,  all  or  a  part  paid ;  "  and  the  seller 
covenanting  "  not  to  call  upon  the  purchaser  for  specie  when  it  is  at 
a  premium,  but  engaging  on  liis  part  to  be  satisfied  with  the  bankable 
currency  of  the  daj',  on  tlie  stipulation  to  choose  liis  own  time  for  the 
call."  On  the  1st  of  January,  1864.  tlie  purcliaser,  in  lieu  of  the  note, 
made  to  the  seller  two  bonds,  with  the  same  persons  as  sureties,  to 
pay  eight  tliousand  dollars  "on  demand,  or  twelve  months  thereafter, 
at  the  option  of  the  obligors,"  and  twelve  thousand  dollars  "on 
demand,  or  two  years  tliereafter,  at  the  option  of  the  obligors,"  "  in 
the  bankable  currency  of  the  day,  according  to  the  agreement  of  the 
5th  of  December  last ;  "  "  tlie  said  demand  shall  be  made  in  writing 
by  the  obligee,  his  heirs  or  legal  representatives  only."  Payment  of 
tiie  bonds  was  demanded  in  writing  by  tlie  obligee  after  the  end  of 
the  war  of  tlie  rebellion,  and  when  the  bankable  currency  of  Vir- 
ginia consisted  wholly  of  notes  of  the  Ignited  States  or  of  the  national 
banks :  Held,  in  an  action  on  the  bonds.  That  the  plaintiff  had  no 
ground  of  exception  (t)  to  the  admission  of  evidence  that,  at  the  time 
of  tlie  making  of  the  agreement  and  the  bonds.  Confederate  currency 
was  bankable  and  was  the  only  currency  in  circulation  in  Virginia, 
the  value  of  gold  in  relation  to  such  currency  was  as  nineteen  or 
twenty  to  one,  slaves  were  not  being  sold  at  all  for  gold,  and  these 
slaves  were  not  worth  in  Confederate  currency  so  much  as  forty-five-. 
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thousand  doUai-s,  and  that  before  the  war,  when  the  price  of  slaves 
was  at  its  highest,  such  a  lot  of  slaves  would  not  have  been  worth 
more  than  a  fifth  of  that  sum  in  gold  ;  (2)  to  an  instruction  to  the  jury 
that,  if  they  found  that  tlie  bonds  were  made  in  reference  to  Con- 
federate currency,  the  plaintiff  was  entitled  to  recover  the  amount 
therein  stipulated  to  be  paid,  at  the  value  of  Confederate  money  com- 
pared with  national  currency  at  the  time  of  the  making  of  the  bonds. 

Errok  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Virginia. 

This  was  an  action  of  covenant,  brought  by  the  executor  of 
the  will,  and  prosecuted  by  the  administrator  de  bonis  non  of 
George  Rives,  against  the  administrator  of  the  estate  of  Wil- 
liam P.  Farish,  a  surety  on  two  bonds. 

The  declaration  alleged  that  on  the  5th  of  December,  1863, 
in  the  county  of  Albemarle  and  State  of  Virginia,  George 
Rives  and  George  L.  Peyton  executed  an  agreement  under 
seal,  which  began  with  a  "  list  of  servants  sold  to  George  L. 
Peyton,"  (giving  the  names  and  ages  of  thirtj^-three  negroes, 
the  oldest  of  whom  were  tifty-one  years  of  age  and  the  young- 
est were  infants,)  and  the  rest  of  which  was  as  follows:  "I 
have  this  day  contracted  to  sell  and  deliver  on  the  place  on 
the  1st  of  January  next  to  George  L.  Peyton  the  above  list  of 
negroes,  thirty-three  in  number.  The  title  thereto  I  warrant, 
but  make  no  warranty  of  soundness.  For  the  same  negroes 
the  said  George  L.  Peyton  agrees  to  pay  on  delivery  the  sum 
of  twenty-iive  thousand  dollars  in  bankable  Confederate  cur- 
rency, and  in  addition  to  give  his  note,  with  William  P.  Farish 
and  William  H.  Peyton  as  sureties,  for  the  further  sum  of 
twenty  thousand  dollars,  to  be  paid  in  twelve  months  after 
call,  in  equal  annual  payments  thereafter,  or  at  said  Peyton's 
option  it  may  be,  on  call,  all  or  a  part  paid.  The  said  George 
Jilives  covenants  he  will  not  call  on  said  Peyton  for  specie 
when  it  is  at  a  premium,  but  engaging  on  his  part  to  be  satis- 
iiied  with  the  bankable  currency  of  the  day,  on  the  stipulation 
ito  choose  his  own  time  for  the  call.  The  said  postponed  pay- 
anaent  to  carry  interest  from  1st  January  next,  and  to  be  annu- 
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ally  paid  at  Monticello  Bank.  The  said  George  Rives  further 
engages  to  furnish,  said  Peyton  one  hundred  barrels  of  corn  at 
twenty  dollars  per  barrel,  to  be  delivered  on  the  place  as  soon 
as  gathered,  and  the  money  therefor  to  be  paid  down  in  Con- 
federate bankable  currency.  In  witness  whereof  and  mutual 
obligation  to  perform  our  respective  engagements,  we  this  day, 
5th  of  December,  1863,  have  signed  our  hands  and  seals." 

The  declaration  then  alleged  that  on  the  1st  of  January, 
1864,  in  pursuance  of  that  agreement,  Rives  delivered  the 
negroes  to  Peyton  on  the  farm  in  Albemarle  on  which  Rives 
then  resided,  which  was  "  the  place  "  referred  to  in  the  agree- 
ment, and  also  delivered  the  one  hundred  barrels  of  corn,  and 
Peyton  paid  to  Rives  in  bankable  Confederate  currency  $25,- 
000  in  part  payment  of  the  purchase-money  contracted  to  be 
paid  for  the  slaves,  and  gave  to  Rives  his  two  bonds,  executed 
by  William  P.  Farish  and  William  A.  Peyton  as  sureties, 
amounting  in  the  aggregate  to  $20,000,  the  first  of  which 
bonds  was  in  these  terms:  "On  demand,  or  twelve  months 
thereafter,  at  the  option  of  the  obligors,  we  promise  to  pay  in 
the  bankable  currency  of  the  day  (according  to  agreement  of 
the  5th  December  last)  to  George  Rives,  his  heirs  or  assigns, 
eight  thousand  dollars,  with  interest  from  date,  to  be  annually 
paid  on  the  1st  January  at  Monticello  Bank,  Charlottesville ; 
the  same  being  in  part  of  the  purchase-money  for  thirty-three 
negroes,  the  title  whereof  is  warranted,  but  no  warranty  is 
made  of  soundness.  The  said  demand  shall  be  made  in  writ- 
ing by  said  George  Rives,  his  assigns  or  legal  representatives 
only.  In  witness  whereof  we  have  hereto  put  our  hands  and 
seals  this  1st  day  of  January,  1864;  "  and  the  other  bond  was 
precisely  like  the  first,  except  in  substituting  the  words  "two 
years"  for  "twelve  months,"  and  "twelve  thousand"  for 
"eight  thousand;"  and  that  these  bonds  were  delivered  and 
accepted  as  a  compliance  on  the  part  of  Peyton  with  the  pro* 
vision  in  the  previous  agreement  to  give  his  note  for  $20,000. 

The  declaration  further  alleged  that  in  August,  1866,  before 
the  institution  of  this  suit.  Rives  demanded  in  writing  of  the 
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obligors  payment  of  the  principal  and  arrears  of  interest  of 
the  bonds;  and  that,  with  the  exception  of  the  interest  for  one 
year,  which  fell  due  on  the  1st  of  January,  1865,  and  which 
was  paid,  no  part  of  the  principal  or  interest  had  been  paid. 

The  defendant  demurred  generally  to  the  declaration;  and 
pleaded  covenants  performed  and  covenants  not  broken,  anpl 
twenty-iive  special  pleas,  which  set  forth  at  length,  and  in  va- 
rious forms,  that  the  bonds  were  executed  in  consideration  of 
part  of  the  price  of  thirty-three  negroes  which  Rives  agreed 
to  sell  and  did  sell  and  deliver  to  Peyton,  with  warranty  of 
title  as  slaves,  after  the  proclamation  of  emancipation  issued 
by  the  President  of  the  United  States  on  the  1st  of  January, 
1863 ;  and  from  that  date  until  after  the  sale  and  delivery  of 
the  negroes  both  Rives  and  Peyton  were  participants  in  the 
then  existing  rebellion  against  the  United  States,  and  they  and 
the  negroes  were  residents  of  Albemarle  county,  in  the  State 
of  Virginia,  which  were  designated  in  the  proclamation  among 
the  States  and  parts  of  States  the  people  of  which  were  in  re- 
bellion against  the  United  States,  and  the  negroes  were  there 
held  as  slaves,  and  were  by  the  proclamation  ordered  and  de- 
clared to  be  thenceforward  free,  and  therefore,  at  the  time  of 
the  contract,  sale,  and  delivery,  were  free  persons ;  that  before 
the  demand  of  payment,  or  the  institution  of  this  suit,  and  by 
action  of  the  sovereign  authority  and  Government  of  the  United 
States  and  of  the  State  of  Virginia,  and  by  the  amendments 
of  the  Constitutions  of  the  United  States  and  of  the  State  of 
Virginia,  slavery  in  Virginia  had  been  abolished,  and  these 
negroes  had  been  made,  recognized,  and  declared  to  be  free 
persons ;  that  afterwards  Peyton,  in  pursuance  of  the  procla- 
mation, was,  by  the  authority  and  power  of  the  executive  gov- 
ernment of  the  United  States,  including  the  military  and  naval 
authorities  thereof,  wholly  deprived  of  these  negroes ;  that  by 
reason  of  the  premises  the  warrant}'  of  title  was  broken,  and 
the  consideration  of  the  bonds  failed;  that  the  contract,  sale, 
and  delivery  were  in  direct  contravention  of  the  policy  of  the 
Government  of  the  United  States,  as  manifested  by  the  proc- 
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lamation,  and  it  had  become  unlawful  to  make  or  to  enforce 
in  the  courts  of  the  United  States,  or  of  the  State  of  Virginia, 
any  contract  of  the  plaintiii''s  testator  whereby  these  negroes 
had  been  or  were  treated  or  dealt  with  otherwise  than  as  free 
persons;  that  the  plaintiii"'s  testator,  being  one  of  the  persons 
included  iu  the  offer  of  amnesty  and  pardon  contained  in  the. 
proclamations  of  the  President  of  the  8th  of  December,  1863, 
and  the  29th  of  May,  1865,  had  accepted  the  same  upon  the 
terms  and  conditions  therein  set  forth,  and  had  taken  the  oaths 
thei'ein  prescribed,  and  had  also  received  from  the  President 
a  special  pardon  upon  the  same  conditions  ;  and  that  upon  each 
of  these  grounds  the  plaintiff  could  not  maintain  this  action. 

The  defendant  also  filed  a  notice  "  that  on  the  trial  of  this 
cause  he  will  insist  upon  his  right  to  have  the  bonds  sued 
upon  scaled  according  to  the  provisions  of  chapter  138  of  the 
Code  of  Virginia  (edition  of  1873)  as  bonds  which  were  either, 
according  to  the  true  understanding  and  agreement  of  the 
parties,  to  be  fulfilled  or  performed  in  Confederate  State 
treasury  notes,  or  were  entered  into  with  reference  to  such 
notes  as  a  standard  of  value." 

The  plaintiff  joined  issue  on  the  first  and  second  pleas,  and 
demurred  to  the  twenty-five  special  pleas.  The  court  overruled 
the  demurrer  to  the  declaratioh,  and  sustained  the  demurrers 
to  the  special  pleas. 

At  the  trial  of  the  issues  of  fact,  the  plaintiff  introduced 
evidence  tending  to  prove  the  allegations  of  the  declaration, 
and  that  at  and  ever  since  the  date  of  the  demand  in  writing, 
in  August,  1866,  the  bankable  currency  of  Virginia  consisted 
wholly  of  United  States  notes,  commonly  called  greenbacks, 
and  of  national  bank  notes,  which  have  always  been  of  about 
equal  value  in  their  relations  to  gold. 

The  defendant  offered  evidence  tending  to  prove  the  follow- 
ing facts :  "  1 .  That  Confederate  currency  was  the  only  cur- 
rency in  circulation  in  Virginia  in  December,  1863,  or  January, 
1864.  2.  That  in  December,  1863,  the  value  of  gold  in  rela- 
tion to  such  currency  was  as  20  to  1,  and  iu  January,  1864,  as 
24  v4 
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19  to  1.  8.  That  of  the  thirty-three  slaves  sold  hy  George 
Rives  to  George  L.  Pej'ton,  one  woman  and  her  two  children 
were  scrofulous,  and  another  woman  a  cripple ;  and  that  in  De- 
cember, 1863,  and  January,  1864,  the  said  thirty-three  slaves 
were  not  worth  in  Richmond,  Virginia,  in  Confederate  cur- 
rency, as  much  as  $45,000,  and  that  they  were  worth  less  in 
Albemarle,  where  they  were  sold,  than  in  Richmond.  4.  That 
such  a  lot  of  slaves,  before  the  late  war,  even  when  the  price 
of  slaves  was  at  its  highest,  would  not  have  been  worth  more 
than  $8,000  or  $9,000.  5.  That  in  December,  1863,  and  in 
January,  1864,  all  Confederate  curreucj'  in  circulation  was 
bankable.  6.  That  as  early  as  the  fall  of  1863  there  was  a 
general  expectation  among  the  people  of  Virginia  that  the 
Confederate  Congress  would  adopt  measures  to  reduce  the 
volume  of  Confederate  mone}',  and  that  the  value  of  such 
money  would  be  thereby  much  increased.  7.  That  in  point  of 
fact  the  Confederate  Congress-,  in  February,  1864,  did  pass  a 
law  taxing  to  the  extent  of  33^  per  cent,  all  Confederate  cur- 
rency which  should  not  be  invested  in  4  per  cent.  Confederate 
bonds  on  or  before  the  1st  of  April,  1864,  the  effect  of  which 
law  was  to  depreciate  still  further  the  value  of  Confederate 
currency  then  in  circulation ;  and  that  after  the  1st  of  April, 
1864,  the  Confederate  money  issued  prior  thereto  ceased  to 
be  bankable.  8.  That  in  December,  1863,  and  January,  1864, 
slaves  were  not  being  sold  at  all  for  gold.  9.  That  about  the 
same  time  Tucker  Coles,  of  Albemarle,  living  five  or  six  miles 
from  George  Rives,  owned  about  two  hundred  slaves,  me- 
chanics and  field  hands,  and  averaging  in  value  better  than 
the  slaves  of  George  Rives;  that  he  tried  to  sell  a  large 
number  of  said  slaves  at  $50  a  head,  in  gold,  but  could  not, 
and  that  he  would  have  sold  them  at  $30  a  head,  in  gold,  had 
it  been  oft'ered  to  him.  10.  That  all  of  the  slaves  purchased 
of  George  Rives  by  George  L.  Peyton  perished  as  property  on 
his  hands  at  the  close  of  the  wai'.  11.  That  in  August,  1866, 
the  premium  on  gold,  as  compared  with  national  currency, 
was  49  per  cent.;  in  August,  1867,  it  was  41  per  cent.,  and  in 
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August,  1868,  45  per  cent.;  and  that  at  this  time  such  pre- 
mium is  only  J  of  1  per  cent." 

To  the  introduction  of  each  and  every  part  of  this  evidence 
the  plaintiff  objected,  and  moved  the  court  to  exclude  the 
same :  "  Ist.  Because  the  contract  sued  upon  is  in  writing,  and 
its  meaning  free  from  ambiguity,  obscurity,  or  uncertainty  of 
any  kind,  and  cannot  therefore  be  explained,  added  to,  or  in 
any  manner  varied  by  parol  evidence.  2d.  Because  the  evi- 
dence offered  does  not  come  with  the  scope  or  meaning  of  the 
statute  of  Virginia  in  reference  to  Confederate  contracts,  which 
was  intended  to  apply  only  to  contracts  for  the  payment  df 
dollars  in  general,  and  not  to  those  in  which  the  kind  of  dol- 
lars is  speeiiically  expressed,  or  becomes  certain  by  some  event 
or  contingency  mentioned  in  the  contract.  3d.  Because  if, 
according  to  the  true  interpretation  of  the  Virginia  statute  just 
referred  to,  it  makes  parol  testimony  admissible  to  explain, 
add  to,  or  in  any  manner  vary  a  contract  in  writing  entered 
into  prior  to  its  enactment,  and  which  is  in  no  way  ambiguous 
or  uncertain,  then  the  statute  is  a  violation  of  the  Federal 
Constitution,  because  it  not  only  impairs  but  destroys  the 
obligation  of  the  contract,  making,  a  new  one  in  its  stead. 
4th.  Because  the  evidence  is  irrelevant,  since  if  all  the  facts 
which  it  legitimately  tends  to  prove  were  admitted  they  would 
show  no  defense." 

But  the  court  overruled  the  plaintiff's  objections  and  ad- 
mitted the  evidence,  and  to  the  rule  admitting  it  the  plaintiff 
excepted. 

The  plaintiff  asked  the  court  to  instruct  the  jury  as  follows: 

"First.  If  they  find  that  the  contract  in  writing  between 
George  Kives  and  George  L.  Peyton,  dated  the  oth  of  Decem- 
ber, 1863,  and  given  in  evidence  by  the  plaintiff,  is  the  con- 
tract referred  to  in  the  bonds  sued  on,  then  the  contract  and 
bonds  are  to  be  construed  together,  and,  so  construed,  they 
import  in  themselves  not  a  contract  to  be  paid  absolutely  in 
Confederate  money,  or  any  other  specific  currency,  but  a  con- 
tract of  hazard,  that  is  to  say,  a  contract  payable  in  whatever 
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currency  should  be  bankable  at  the  respective  dates  when  the 
obligors  were  bound  to  pay  said  bonds,  that  is  to  say,  on  the 
30th  of  August,  1867,  as  to  the  smaller  bond,  and  the  30th  of 
August,  1868,.  as  to  the  larger  bond.  Second.  If  the  jury  find 
that  the  contract  of  the  5th  of  December,  1863,  and  two  bonds 
of  the.  Ist  of  January,  1864,  given  in  evidence  by  the  plaintift", 
contain  the  true  understanding  and  agreement  of  the  parties 
as  to  the  currency  in  which  said  bonds  were  to  be  paid ;  that 
more  than  two  years  before  the  institution  of  this  suit  George. 
Eives  demanded  payment  of  said  bonds  of  each  of  the  obligors 
therein,  and  in  the  mode  agreed  upon;  that  at  the  time  of  said 
demand,  and  ever  since,  bankable  currency  in  Charlottesville 
and  throughout  Virginia  consisted  wholly  of  national  bank 
notes  and  greenback  notes  of  the  United  States  Government, 
and  that  these  have  always  been  equal  in  their  relation  to 
gold, — then  the  jury  must  find  for  the  plaintiff  the  face  amount 
of  the  bonds,  less  the  one  year's  interest  credited  thereon. 
Third.  There  is  no  evidence  in  the  case  to  warrant  the  jury  in 
finding  that  there  was  any  other  agreement  or  understanding 
between  the  parties,  as  to  the  kind  of  currency  in  which  the 
bonds  were  td  be  paid,  than  that  which  is  contained  in  the 
written  contract  and  bonds  themselves." 

But  the  court  refused  to  give  the  instructions  requested,  or 
either  of  them,  and  instructed  the  jury  as  follows:  "If  the 
jury  tifid  from  the  evidence  that  George  Rives  and  George  L. 
Peyton  on  the  5th  of  December,  1863,  entered  into  the  agree- 
ment offered  in  evidence,  and  in  pursuance  thereof,  and  in 
accordance  with  its  terms  Rives  delivered  the  negroes  to  Pey- 
ton, and  the  bonds  sued  on  were  given,  on  which  the  defend- 
ant's intestate  was  surety,  then  the  plaintiff  is  entitled  to 
recover  the  amount  stipulated  to  be  paid  in  said  writings  obli- 
gatory in  the  currency  of  the  United  States  at  its  value  at  the 
time  the  same  fell  due,  according  to  their  tenor  and  effect, 
unless  the  jury  find  from  the  evidence  in  the  cause  that  the 
said  writings  obligatory  were  at  the  time  made  and  understood 
by  the  parties  thereto  to  be  made  payable  in  Confederate 


1881.]  EivES  1-.  Duke.  37S 

Opinion  of  the  court. 

money.  And  if  the  jury  find  from  the  evidence  that  the  said 
honds  or  writings  obligatory  were  made  in  reference  to  Con- 
federate currency,  then  the  plaintifi:'  is  entitled  to  recover  the 
amount  stipulated  to  be  paid  in  such  bonds,  at  the  value  of 
Confederate  money  compared  with  national  currency  at  the 
time  of  the  making  thereof,  with  interest  from  the  time  said 
bonds  according  to  their  tenor  and  effect  became  payable. 
But  if  the  jury  find  from  .the  evidence  that  the  bonds  and 
.contract  ottered  in  evidence  were  made  in  view  of  the  uncer- 
tainty of  the  value  of  the  then  or  future  bankable  currency  of 
the  place  of  payment,  and  that  each  party,  in  entering  into 
the  contract,  took  the  risk  of  what  money  should  be  current 
at  the  time  for  payment  of  said  bonds  according  to  the  tenor 
and  effect  thereof,  then  the  plaintifi',  if- the  jury  find  that  the 
parties  executed  the  contract  ottered  in  evidence,  and  the 
bonds  offered  in  proof  in  pursuance  thereof,  is  entitled  to  re- 
cover the  sum  nominated  in  said  bonds  in  national  currency 
at  the  time  the  same  became  due,  with  interest  thereon." 

The  plaintiff"  excepted  to  the  refusal  to  give  the  instructions 
requested,  and  to  the  instructions  given,  upon  the  same  grounds 
on  which  he  had  objected  to  the  admission  of  the  evidence 
offered  by  the  defendant. 

The  jury,  by  their  verdict,  "find  for  the  plaintiff  on  the 
issues  joined,  and  assess  his  damages  at  one  thousand  dollars, 
with  interest  at  the  rate  of  six  per  cent,  per  annum  from  the 
1st  of  January,  1865,  till  paid,  that  being  the  scaled  value  as 
of  the  1st  of  January,  186J:,  of  the  nominal  amount  of  the 
bonds  sued  on,  less  the  one  year's  interest  thereon ;"  and  the 
court  gave  judgment  for  the  plaintiflF  accordingly. 

W.  W.  Crump  and  E.  R.  Watson,  for  plaintiff'  in  error. 

William  J.  Robertson,  R.  T.  W.  Duke,  and  S.  V.  Souihall,  for 
defendant  in  error. 

Gray,  J. — It  is  settled  by  the  decisions  of  this  court  that  a 
contract  made  within  the  so-called  Confederate  States  during 
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the  war  of  the  rebellion,  to  pay  a  certain  sum  in  dollars,  with- 
out specifying  the  kind  of  currency  in  which  it  was  to  be  paid, 
may  be  shown  by  the  nature  of  the  transaction  and  the  attend- 
ant circumstances,  as  well  as  by  the  language  of  the  contract 
itself,  to  have  contemplated  payment  in  Confederate  currency ; 
and  that  if  that  fact  is  shown,  in  an  action  upon  the  contract, 
no  more  can  be  recovered  than  the  value  of  that  currency  in 
lawful  money  of  the  United  States.  (Thornton  v.  Smith,  8 
Wall,  1 ;  Confederate  Note  Case,  19  Wall.,  548,  559 ;  Wil- 
mington and  Weldon  liailroad  Co.  v.  King.,  91  U.  S.,  3.) 

By  the  bonds  in  suit  the  obligors  promise  to  pay  "  on  de- 
maud,  or"  (in  the  iirst  bond)  "twelve  months,"  and  (in  the 
second  bond)  "  two  years  thereafter,  at  the  option  of  the  obli- 
.gors,"  eight  thousand  and  twelve  thousand  dollars  respectively, 
"  in  the  bankable  currency  of  the  day,  according  to  the  agree- 
ment of  the  5th  December  last."  In  the  agreement  so  refer- 
red to,  which  is  a  contract  for  the  sale  of  slaves,  that  part  of 
the  price  which  is  to  be  paid  on  the  delivery  is  clearly  expressed 
to  be  "the  sum  of  twenty-five  thousand  dollars  in  bankable 
Confederate  currency ;  "  and  the  agreement  upon  its  face  af- 
fords strong  ground  for  inferring  that  "  the  further  sum  of 
twenty  thousand  dollars  to  be  paid  in  twelve  months  after  call," 
and  as  to  which  the  seller  covenants  not  to  call  for  specie,  but 
to  be  satisfied  with  the  "  bankable  currency  of  the  day,"  is  also 
to  be  paid  in  Confederate  currency,  and  that  the  effect  of  this 
clause  is  not  varied  by  the  omission  to  repeat  therein  the  word 
"  Confederate,"  the  use  of  which  in  the  previous  as  well  as  in 
the  subsequent  part  of  the  agreement  shows  the  kind  of  bank- 
able currency  which  the  parties  to  the  agreement,  and  to  the 
bonds  that  refer  to  it,  had  in  mind.  And  a  consideration  of 
the  nature  of  the  agreement  and  of  the  circumstances  under 
which  it  was  made  removes  all  doubt  upon  the  subject. 

It  was  a  contract  for  the  sale  and  purchase  of  slaves,  made 
and  to  be  performed  in,  between  parties  residing  in,  that  part 
of  the  State  of  Virginia  from  which  the  authority  of  the  na- 
tional government  was  excluded  by  the  rebel  armies,  and  was 
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made  after  the  proclamation  of  emancipation  issued  by  the 
President  of  the  United  States  had  declared  all  slaves  in  that 
district  to  be  free.  If  the  so-called  Confederate  States  should 
achieve  independence,  the  money  of  the  United  States  would 
be  the  money  of  a  foreign  country.  If  the  national  authority 
should  be  re-established  over  the  insurgent  districts,  the  slaves, 
for  part  of  the  price  of  which  the  payment  was  to  be  made, 
would  be  free,  in  fact  and  in  law,  and  be  wholly  lost  to  the 
purchaser.  In  view  of  either  alternative,  the  parties  cannot 
reasonably  be  held  to  have  contemplated  payment  in  any  other 
currency  than  that  of  the  Confederate  States. 

That  part  of  the  evidence  introduced  by  the  defendant,  of 
the  competency  of  which,  in  the  light  of  the  decisions  in  Thor- 
ington  I'.  Smith,  and  in  the  Confederate  Note  Case,  above  cited, 
there  can  be  no  question,  leads  to  the  same  conclusion.  It 
tended  to  prove  that  at  the  time  and  place  of  the  making  of 
the  agreement  and  of  the  bonds  the  only  currency  in  circula- 
tion or  bankable  was  Confederate  currency ;  the  value  of  that 
currency  in  relation  to  gold  was  as  one  to  nineteen  or  twenty ; 
slaves  were  not  being  sold  at  all  for  gold,yand  these  slaves  were 
not  worth  more  than  the  stipulated  price  computed  in  Confed- 
erate currency,  and  would  never,  even  before  the  war,  have 
been  worth  more  than  a  fifth  of  that  price  in  gold. 

The  competency  of  the  evidence  as  to  the  popular  expecta- 
tion of  an  increase  in  the  value  of  Confederate  currency,  and 
as  to  the  price  at  which  another  person  would  or  could  have 
sold  other  slaves,  is  much  more  doubtful,  and  need  not  be  con- 
sidered inasmuch  as  it  was  not  specifically  contested  at  the 
argument,  probably  because  its  exclusion  could  not  vary  the 
result  so  long  as  the  evidence  which  we  hold  to  be  compe- 
tent is  admitted. 

The  facts  of  the  case  clearly  distinguish  it  from  Gavinzel  i'. 
Crump,  22  Wall.,  308,  and  bring  it  within  that  class  of  cases 
in  which  the  Court  of  Appeals  of  Virginia  has  held  contracts 
made  during  the  war  to  be  payable  in  Confederate  currency 
only.  (See  M'Clung  v.  Ervin,  Hilb  v.  Peyton,  Bowman  v.  Mc- 
L 
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Chesney,  and  Calbreath  v.  Vii-ginia  Porcelain  Oo.,  22  Grattan, 
519,  550,  609,  697.) 

For  these  reasons,  we  are  all  of  opinion  that  the  parties  to 
the  bonds  in  suit  contemplated  payment  iu  Confederate  cur- 
rency ;  and  it  is  immaterial  to  consider  whether,  by  reason  of 
the  option  given  to  the  seller  in  the  original  agreement,  and  to 
the  obligors  in  the  subsequent  bonds,  the  value  of  that  cur- 
rency should  be  estimated  as  of  the  date  of  the  bonds  or  as 
of  the  date  of  the  demand  of  pjiyment,  because  the  earlier 
estimate,  upon  which  the  instructions  of  the  court  and  the 
verdict  of  the  jury  proceeded,  is  the  more  favorable  to  the 
plaintiff. 

As  no  error  prejudicial  to  the  plaintiff  is  shown  in  the  rul- 
ings and  instructions  of  the  court,  and  as  the  defendant  has 
not  and  could  not  have  appealed  from  the  judgment  below,  it 
would  be  extrajudicial  to  pass  upon  the  further  position  of  the 
defendant,  that  the  bonds  sued  on  have  no  legal  validity  or 
effect,  the  judgment  is  affirmed. 

Affirmed. 


The  United  States  v.  Nancy  Hunt,  executrix  of  F.  8.  Hunt, 

DECEASED,  JoSHUA  GRBBN,  JoHN   RoBINSON   AND   H.  C.  DAN- 
IELS. 

April  3, 1882. 

1.  A  treasury  transcript  containing  an  accoiiitt  of  the  United  States  witli 

a  tax  collector  under  the  internal  revenue  act,  in  which  are  included 
collections  of  assessments  made  under  a  former  term  of  office,  is,  prima 
facie  evidence  of  the  fact  of  indebtedness  which  it  certifies,  in  a  suit 
on  his  bond  for  a  succeeding  term  ;  there  being  nothing  to  show  that 
dining  his  succeeding  term  he  had  not  collected  assessments  so  made 
during  the  preceding  term. 

2.  But  even  if  collected  during  the  preceding  term,  this  was  not  sufficient 

to  exclude  entirely  such  a  transcript  containing  charges  admittedly 
collected  during  the  succeeding  term. 

3.  Receipts  of  the  collector  are  admissible  in  evidence  against  him,  and 

being  part  of  his  official  transactions,  are  originals,  even  though  they 
are  summaries  or  abstracts  of  alphabetical  lists  containing  iu  detail 
the  persons  and  amounts  assessed. 
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Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi. 

S.  F.  Phillips,  Solicitor-  General,  for  plaintiffs  in  error. 

W.  L.Nugent, tor  defendants  in  error. 

Matthews,  J. — This  was  an  action  brought  by  the  United 
States  upon  the  official  bond  of  Fidelio  S.  Hunt,  as  collector  of 
taxes,  under  the  internal  revenue  act,  for  the  second  district 
of  Mississippi.  Hunt  was  sued  as  principal,  and  having  died 
pending  the  suit,  it  was  revived  against  his  executrix.  The 
other  defendants  were  sureties.  The  condition  of  the  obliga- 
tion was  that  the  said  Hunt  "  shall  truly  and  faithfully  execute 
and  discharge  all  the  duties  of  the  said  office  according  to  law, 
and  shall  justly  and  faithfully  account  for  and  pay  over  to  the 
United  States,  in  compliance  with  the  orders  and  regulations 
of  the  Secretary  of  the  Treasury,  all  public  moneys  which  may 
come  into  liis  hands  or  possession,  &e."  It  is  alleged  in  the 
declaration  that  the  bond  was  delivered  and  approved  on  July 
19,  1866,  on  which  day  Hunt  entered  upon  the  discharge  of 
the  duties  of  his  said  office,  and  continued  therein  until  on  or 
about  May  23, 1867.  The  breach  alleged  was  that  during  that 
period  he  became  indebted  to  the  United  States  in  the  sum  of 
f  139,563. 15,  received  by  him  as  such  collector  for  and  on  ac- 
count of  taxes  due  to  the  United  States,  being  a  balance  re- 
ported to  be  due  from  hjm  upon  the  adjustment  of  his  account 
as  such  collector  in  the  Treasury  Department,  of  which  a  duly 
certiiied  copy  was  filed,  and  which  he  had  refused  to  pay.  The 
sureties  filed  joint  pleas,  and  the  executrix  pleaded  separately. 
The  pleas  were  alike, and  amounted  to  a  general  denial  of  every 
allegation  necessary  to  constitute  a  liability. 

There  was  a  verdict  and  judgment  for  the  defendants.  The 
errors  assigned  arise  upon  the  rulings  of  the  court  upon  the 
trial  upon  questions  of  evidence  presented  by  a  bill  of  excep- 
tions. 

The  plaintiff  offered  in  evidence  the  certified  transcript  of 
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Hunt's  account  from  the  books  of  the  Treasury  Department. 
The  certificate  of  the  fifth  auditor,  accompanying  it,  states  that 
he  has  examined  and  adjusted  "  an  account  between  the  United 
States  and  Fidelio  8.  Hunt,  late  collector  for.  the  second  district 
of  Mississippi,  from  July  19, 1866,  to  May  23, 1867,  and  finds 
him  chargeable  as  follows,  under  bond  approved  July  19, 
1866."  The  debit  side  of  the  account  is,  "  to  amount  of  as- 
sessment lists  receipted  for,  per  form  23|,  viz."  Its  first  item 
is  dated  July  28, 1866,  and  is  to  "  amount  receipted  for  as  De- 
cember, 1865,  list."  It  also  embraces  similar  debits,  of  the 
same  and  subsequent  dates  of  entry,  for  lists  of  January,  Feb- 
ruary, April,  May,  and  June,  1866.  The  last  five  items  on  the 
same  side  of  the  account  bear  date,  as  to  the  entries,  subse- 
quently to  May  23, 1867,  but  are  for  amounts  receipted  for  as 
lists  of  January,  1866,  April  and  May,  1867.  The  credit  side 
of  the  account  contains  items  of  cash  paid  of  dates  subsequent 
to  May  23,  1867,  and  also  gives  credit  for  amounts  collected 
by  successors  in  office  on  lists  receipted  for  by  Hunt,  and  also 
for  amounts  collected  by  him  as  collector  under  his  first  bond 
on  lists  receipted  for  by  him  as  collector  under  second  bond. 
This  statement  of  account  shows  a  balance  due  the  United 
States  of  the  amount  claimed  in  the  declaration. 

The  transcript  included,  as  part  of  the  statement  of  account 
and  explanatory  of  it,  a  statement  of  diiierences  showing  and 
accounting  for  the  discrepancies  between  the  balance  exhibited 
by  the  collector's  own  account  and  that  ascertained  by  the  ad- 
justment. From  this  it  appeared  that  the  balance  due  the 
United  States  by  the  collector's  account  to  March  31,  1867, 
since  which  date  he  had  rendered  none,  was  $76,756.17,  show- 
ing a  difl'erence  to  his  debit  of  $62,706.98.  This  is  explained, 
in  part,  by  showing  the  whole  amount  of  assessments  of  form 
23;^, charged  under  his  first  bond  and  under  his  second  bond 
separately,  which  he  had  failed  to  give  correct  credit  for,  to 
the.  amount  of  $137,430.78;  in  part,  by  showing  the  amount 
of  cash  deposited  by  him  under  his  first  and  second  bonds 
r,esp.ectively.,,.g,.nd  that  he  had  twice  credited  himself  with  $169,- 
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517.83  on  account  thereof;  and  by  other  errors,  the  whole 
amounting  to  $702,434.36.  On  the  other  hand,  this  is  reduced 
to  the  sum  of  $62,706.98,  the  difference  to  be  accounted  for, 
by  credits  for  taxes  abated  by  the  adjustment,  by  credits  therein 
for  collections  by  successors  in  office  on  bills  receipted  for  by 
him  during  his  term,  and  by  amount  claimed  and  credited  in 
his  accounts  as  collections  on  cotton.  A  list  of  warrants  cov- 
ering into  the  treasury  the  amounts  of  cash  deposited  is  ap- 
pended, showing  the  amount  of  each,  and  on  account  of  which 
bond  it  was  paid. 

To  the  introduction  in  evidence  of  this  transcript  objection 
was  made  on  the  part  of  the  defendants,  "  upon  the  ground 
that  the  balance  exhibited  by  the  said  account  is  the  result  of 
the  transactions  of  both  terms.of  the  defendant's  service,  where- 
as the  suit  is  upon  a  bond  which  covers  only  the  transactions 
of  the  second  term ;  and  because  it  embraces  transactions  made 
by  the  collector  after  his  removal  from  office  and  after  the  ap- 
pointment and  qualification  of  his  successor;  and  the  balance 
is  in  part  made  up  of  these  transactions,  occurring  when  the 
collector  no  longer  sustained  any  official  relation  to  the  United 
States,  and  after  the  alleged  breach  had  occurred."  And  in 
support  of  their  said  objections  the  defendants,  by  their  attor- 
neys, the  bill  of  exceptions  proceeds  to  state,  introduced  in 
evidence  the  bond  of  Martin  Keary,  the  successor  of  the  said 
Hunt  as  such  tax  collector,  showing  that  the  same  was  ap- 
proved on  April  29,  1867.  Thereupon  the  objections  to  the 
introduction  of  the  certified  account  in  evidence  were  by  the 
court  sustained,  and  the  same  was  excluded,  the  court  holding 
that  the  said  certiiied  statement  should  stand  and  be  consid- 
ered only  as  a  bill  of  particulars  annexed  to  the  plaintiff's 
declaration. 

This  ruling  was  excepted  to,  and  is  assigned  for  error  by 
the  plaintiff  in  error. 

It  was  an  irregularity  to  permit  the  defendant  to  interject 
into, the  plaintiff's  case  testimony  upon  the  merits  of  the  de- 
fense in  support  of  his  objection  that  the  evidence  oftered  was 
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irrelevant,  and  the  testimony  interposed  was  not  by  itself 
sufficient  to  establish  the  date  on  which  Hunt  ceased  to  hold 
an  official  relation  to  the  United  States  as  collector,  for  it  did 
not  show  when  his  successor  actually  entered  upon  the  dis 
charge  of  the  duties  of  the  office.  But,  passing  by  without  fur- 
ther comment,  these  minor  errors,  we  find  that  the  objection  to 
the  transcript  of  the  account,  as  matter  of  evidence,  is  without 
foundation  either  in  fact  or  in  law. 

It  was  assumed  on  both  sides,  though  there  is  no  proof  to 
that  effect  in  the  record,  that  Hunt  had  filled  a  prior  term  as 
collector,  being  his  own  successor,  and  it  was  admitted  that 
his  second  term  commenced  on  July  19, 1866.  The  objection- 
able items  in  the  first  part  of  the  account  charge  him  with 
amounts  of  assessment  lists  receipted  for  per  form  23J  on 
dates  subsequent  to  the  beginning  of  his  second  term,  though, 
being  described  as  lists  for  specified  months  prior  to  July,  1866, 
it  is  argued  that  he  could  not  be  chargeable  upon  his  second 
bond  with  those  sums.  But  this  does  not  follow ;  for' it  is  en- 
tirely consistent  with  the  description  of  the  lists  that  the  col- 
lector actually  received  the  taxes  paid  upon  them,  after  the 
date  of  his  second  term,  and  just  as  he  is  charged  with  them 
in  this  account.  And  so,  on  the  other  hand,  with  similar  items 
charged  upon  receipts  of  assessment  lists,  of  dates  subsequent 
to  May  23,  1867,  the  alleged  date  when  his  second  term  ex- 
pired. It  is  consistent  with  the  nature  of  those  charges  that 
they  were  for  moneys  received  on  account  of  taxes  paid  on  ac- 
count of  these  lists,  and  received  by  him  before  the  end  of  his 
second  term.  The  account  charges  him  with  distinct  sums  of 
money  collected  by  him.  They  are  identified  by  reference  to 
assessment  lists  for  particular  months,  and  then  by  the  dates 
of  his  receipts  to  the  government  for  the  lists,  upon  form  23J. 
No  dates  are  traced  in  the  account  as  those  on  which  the  taxes 
were  actually  collected  by  him,  but  the  certificate  of  the  Treas- 
ury Department  declares  it  to  be  an  account  between  the  Uni- 
ted States  and  the  collector  from  the  beginning  to  the  end  of 
the  period  covered  by  the  bond  in  suit,  and  there  is  nothuig 
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on  the  face  of  the  account  which  necessarily  contradicts  this 
statement.  The  certiiicate  has  the  legal  eft'ect  of  raaking  the 
transcript  jtrriwia  facie  evidence  of  the  fact  of  indebtedness  which 
it  certifies,  unless  upon  the  face  of  the  account  it  necessarily 
appears  to  be  otherwise. 

But  the  ruling  of  the  court  in  excluding  the  transcript  is 
equally  untenable  upon  the  contrary  supposition  that  the  items 
on  account  of  which  the  objection  was  sustained  were  on  their 
face  such  as  could  not  be  charged  against  the  defendants  upon 
the  bond  in  suit;  for,  rejecting  these  items,  there  remained 
many  others  with  which  the  collector  and  his  sureties  upon  his 
second  bond  were  admitted  to  be  chargeable,  and  the  tran- 
script was  clearly  admissible  in  proof  of  these.  The  presence 
of  the  objectionable  items  could  not  prejudice  the  defendants, 
for,  on  the  supposition,  they  were  separable  from  the  remainder 
of  the  account  by  mere  inspection.  On  the  other  hand,  their 
presence  might  be  important  to  the  government,  as  explana- 
tory of  corresponding  items  upon  the  credit  side  of  the  account ; 
particularly  in  view  of  the  ruling  of  the  court  which  rejected 
the  transcript  as  evidence  against  the  defendants,  but  required 
it  to  remain  upon  the  record  as  proof  against  the  United  States. 

For  the  same  reasons  the  subsequent  ruling  of  the  court 
must  be  held  to  be  erroneous,  by  which  it  excluded  the  re- 
ceipts of  the  collector  on  form  23J,  which  constituted  the  items 
upon  the  debit  side  of  the  account.  Even  if  the  receipts  alone 
were  not  sufficient  in  each  case  to  charge  the  collector  with  the 
sums  charged  as  taxe->  collected  upon  the  assessment  lists,  never- 
theless they  were  competent  evidence,  which  by  other  testimony 
might  be  made  full  proof  until  overcome  by  a  successful  defense. 
The  ground  of  the  objection  was  that  the  form  23 J  was  a  re- 
ceipt for  alphabetical  lists,  showing  in  detail  the  names  of  per- 
sons assessed  for  taxes  and  the  amounts  severally  due  from 
each,  and  that  these  alphabetical  lists  were  primary  and  better 
evidence  to  charge  the  collector  than  the  receipt  on  form  23J, 
which  expressed  merely  the  aggregate  amount  of  the  alpha- 
betical lists.    But  the  receipts  offered  were  signed  by  the  col- 
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lector,  on  their  face  constituted  a  part  of  his  official  transac- 
tions, and  formed  the  very  basis  of  the  account  agaiost  him 
upon  the  books  of  the  Treasury  Department.  The  originals 
would  be  competent  against  hira,  for  they  are  not  secondary 
evidence,  although  they  may  show  the  existence  of  other  doc- 
uments more  in  detail.  The  law  gives  to  a  copy  certified  by 
the  Treasury  Department  at  least  the  same  force  in  evidence 
which  the  original  would  otherwise  have. 

The  ruling  of  the  court  rejecting  the  original  statement 
signed  by  the  collector,  showing  the,  amounts  collected,  and 
amounts  abated  as  uncollectible  during  the  month,  and  those 
collected  on  May  18, 1867,  was  likewise  erroneous  for  the  same 
reasons. 

For  these  errors  the  judgment  of  the  Circuit  Court  is  re- 
versed, with  instructions  to  grant  a  new  trial ;  and  it  is  so 
ordered. 

Reversed. 


Edwaed   Mellon  and  William  Matthews   v.  The  Dela- 
ware, Lackawanna  and  Western  Railroad  Company. 

April  3,  1883. 

Where  a  license  is  in  tlie  possession  of  tlie  pai-ty  claiming  micler  it,  and  is 
absolute  and  unconditional  on  its  face,  the  burden  of  proof  Is  on  the 
licensor  when  he  asserts  that  it  was  delivered  as  an  escrow. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania. 

H.  T.  Fenton  and  Furman  Sheppard,  for  appellants. 
No  counsel  appeared  for  appellee. 

Woods,  J. — The  bill  charged  infringement  of  letters-patent 
dated  October  2, 1866,  granted  to  Edward  Mellon,  one  of  the 
complainants,  for  an  improvement  in  the  mode  of  attaching 
tires  to  wheels  of  locomotives.     Mellon  had  assigned  a  one- 
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half  interest  in  his  letters-patent  to  William  Matthews,  and 
they  two  were  joined  as  complainants. 

The  defendant  pleaded  that  while  Mellon  was  the  sole  owner 
of  the  patent,  to  wit^  on  May  15,  1867,  he  had  for  a  valuable 
considei'ation  granted  a  license  in  writing  to  the  defendant  for 
the  full  term  of  the  patent  to  use  the  improvement  described 
therein  upon  all  its  locomotives,  locomotive  tires  and  wheels. 

The  complainants  took  issue  on  this  plea.  The  Circuit  Court 
heard  the  cause  upon  the  pleadings  and  evidence  and  dismissed 
the  bill.  The  appeal  of  the  complainants  has  brought  up  the 
case  for  our  consideration. 

To  support  the  issue  on  its  part  the  defendant  produced  a 
license  in  writing,  signed  and  sealed  by  Mellon,  dated  May  15, 
1867,  which,  its  execution  being  admitted  by  Mellon,  proved 
every  allegation  of  the  plea. 

The  appellants  asserted,  however,  that  the  license  had  been 
delivered  as  an  escrow  to  John  Brisbin,  the  president  of  the 
appellee,  in  order  that  he  might  present  it  at  the  next  meet- 
ing of  the  board  of  directors  of  the  company,  and  if  the  board 
consented  to  pay  and  did  pay  thirty-iive  hundred  dollars  for 
the  license,  it  was  to  take  effect,  otherwise  not ;  and  that  noth- 
ing whatever  had  been  paid  for  it.  The  appellee  denied  this, 
and  asserted  that  the  delivery  was  upon  a  valuable  considera- 
tion received  by  Mellon,  was  absolute,  and  without  condition 
or  reference  to  any  future  contingency. 

As  the  license  is  in  the  possession  of  the  appellee  and  is  pro- 
duced by  it  on  the  trial,  and  on  its  fkce  is  absolute  and  without 
any  limit  or  condition,  the  burden  of  proof  is  upon  the  appel- 
lants to  show  that  it  was  delivered  as  an  escrow. 

The  only  evidence  to  maintain  their  side  of  the  controversy 
is  the  deposition  of  Mellon.  On  the  part  of  the  appellee  is  the 
testimony  of  Brisbin,  its  president,  to  whom  the  license  was 
delivered.  His  deposition  contains  a  direct  and  explicit  de- 
nial of  the  testimony  of  Mellon  in  reference  to  the  delivery  of 
the  license,  and  he  is  corroborated  by  the  evidence  of  another 
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witness,  who  was  superintendent  of  the  rolling  stock  of  the  ap- 
pellee at  the  time  the  license  was  delivered. 

The  case  turns  upon  a  single  question  of  fact.  The  burden 
of  proving  that  fact  is  on  the  appellants,  but  the  weight  of  the 
evidence  is  with  the  appellee. 

The  decree  of  the  Circuit  Court  dismissing  the  bill  was  right 

and  must  be  affirmed. 

Affirmed. 


The  Marine  and  River  Phosphate  Mining  and  Manufactur- 
ing Co.  ET  AL.  v.  William  L.  Bradley. 

April  3, 1882. 

1.  A  bond  of  a  South  Carolina  corporation  made  originally  payable  to 

"  W.  J.  Gayer,  receiver,"  but  with  a  subsequent  indorsement  by  the 
obligor  agreeing,  in  consideration  of  forbearance,  to  pay  to  bearer, 
becomes  by  such  indorsement  a  negotiable  instrument,  although  un- 
der seal,  and  its  holder  may  sue  on  it  in  the  Federal  courts,  although 
the  original  obligee  could  not. 

2.  The  citizenship  which  would  oust  the  jurisdiction  of  the  Federal  courts 

must  be  made  to  appear  of  record,  and  It  will  not  be  presumed  that 
a  party  who  might  defeat  the'  jurisdiction  was  a  citizen  at  the  institu- 
tion of  tlie  suit  merely  because  he  was  such  at  the  time  of  the  transac- 
tion out  of  which  the  suit  arose. 

3.  Where  a  statute  makes  the  stockholders  of  a  corporation  jointly  and 

severally  liable  for  its  debts  under  certain  circumstances,  a  court  ot 
Equity,  having  acquired  jurisdiction  to  enforce  the  lien  of  a  debt  due 
by  the  corporation,  may,  in  the  same  proceeding,  to  avoid  multiplicity 
of  suits,  enforce  the  individual  liability  of  the  stockholders. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  South  Carolina. 

A.  G.  Magrath  and  Samuel  Lord,  Jr.,  for  appellants. 

William  E.  Earle  and  James  B.  Campbell,  for  appellee. 

Matthews,  J. — ^The  Marine  and  River  Phosphate  Mining 
and  Manufacturing  Company,  one  of  the  appellants,  is  a  cor- 
poration organized  under  the  general  statutes  of  South  Caro- 
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Una,  on  March  15, 1870,  with  a  subscribed  capital  of  $500,000, 
the  amount  limited  by  the  articles  of  association,  of  which  but 
one-half  had  actually  been  paid  in. 

On  December  28, 1872,  it  borrowed  from  William  J.  Gayer, 
receiver,  appointed  by  the  Court  of  Common  Pleas  for  the 
county  of  Charleston,  in  a  cause  pending  therein,  of  Dabney, 
Morgan  &  Co.  against  the  Bank  of  the  State  of  South  Caro- 
lina, the  sum  of  $20,000  of  the  funds  in  his  hands,  and  which 
he  was  authorized  so  to  invest. 

As  evidence  of  and  security  for  the  loan  the  phosphate 
company  executed  and  delivered  its  bond,  of  which  the  fol- 
lowing is  a  copy : 
"State  of  South  Carolina, 

"  Charleston  County. 
"  Know  all  men  these  presents,  That  we,  the  Marine  and 
Kiver  Phosphate  Mining  and  Manufacturing  Company  of  South 
Carolina,  are  held  and  firmly  bound  unto  William  J.  Gayer, 
receiver,  in  the  sum  of  twenty  thousand  dollars,  with  interest 
thereon  at  the  rate  of  ten  per  cent,  annually,  payable  semi- 
annually, to  be  paid  on  the  1st  day  of  July  next  ensuing  the 
date  hereof,  for  which  payment,  well  and  truly  to  be  made,  we, 
the  said  company,  do  hereby  bind  ourselves  and  our  successors 
-  firmly  by  these  presents. 

"In  witness  whereof  the  said  company  have  caused  their 
seal  to  be  hereunto  affixed,  the  28th  day  of  December,  A.  D. 
1872. 

"  We,  the  said  company,  do  further  covenant  and  agree  that 
the  above  bond  constitutes  a  lien  upon  the  property  of  the  said 
company,  and  that  the  same  is  issued  under  and  pursuant  to 
the  provisions  of  section  thirty-nine  of  chapter  sixty-four  of 
the  general  statutes." 

It  is  signed  by  "  D.  T.  Corbin,  president  Marine  and  Eiver 
Phosphate  Mining  and  Manufacturing  Company  of  South 
Carolina,"  and  countersigned  by  "  Reuben  Tomlinson,  treas- 
urer," and  sealed  with  the  corporate  seal. 

Subsequently  to  the  maturity  of  this  bond,  C.  C.  Puffer, 
25  v4 
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who  had  become  successor  in  the  receivership  to  Gayer,  on 
April  2, 1874,  transferred  and  delivered  it  to  D.  T.  Corbin,  in 
exchange  for  300  shares  of  the  capital  stock  in  the  phosphate 
company  owned  by  him.  This  transaction  was  reported  by 
the  receiver  to  the  court  as  a  payment  of  the  note,  and  the 
shares  of  stock  were  carried  as  part  of  the  fund  in  the  hands 
of  the  receiver,  and  were  afterwards  sold  by  order  of  the 
coui't.  No  express  order  of  the  court  is  produced  authorizing 
the  transaction,  but  the  accounts  of  the  receiver  disclosing  it 
were  passed  and  confirmed  and  the  receiver  discharged. 
Corbin  at  this  time  was  still  president  of  the  phosphate  com- 
pany. The  bond,  while  held  by  the  original  receiver,  had 
been  duly  recorded  in  the  office  of  the  register  for  mesne  con- 
veyances as  a  lien  upon  the  company's  property. 

On  May  13, 1874,  an  indorsement  was  made  upon  the  bond 
as  follows  : 

"  In  consideration  of  further  forbearance  on  the  part  of  the 
holder  of  this  bond  till  the  1st  day  of  January,  A.  D.  1875,  the 
Marine  and  River  Phosphate  Mining  and  Manufacturing  Com- 
panj'  of  South  Carolina  hereby  promises,  waiving  all  set-off  or 
other  defense,  to  pay  this  bond  to  bearer  on  the  1st  day  of 
January,  A.  D.  Ia75,  with  interest  at  the  rate  of  twelve  per 
cent,  per  annum  from  the  1st  day  of  April,  1874,  payable 
quarterly,  and  should  said  bond  not  be  paid  on  the  1st  day  of 
January  next,  then  thereafter  interest  shall  be  paid  in  the  same 
manner  and  at  the  same  rate  as  herein  mentioned  till  paid." 

This  indorsement  was  signed  "  The  Marine  and  River  Phos- 
phate Mining  and  Manufacturing  Company  of  South  Carolina, 
by  D.  T.  Corbin,  president,"  countersigned  by  "  Reuben  Tom- 
linson,  treasurer,"  with  the  corporate  seal  affixed. 

The  evidence  on  the  point  does  not  permit  any  doubt  that 
this  arrangement  was  made  between  Corbin  and  the  company, 
acting  with  the  full  knowledge  and  express  sanction  of  the 
directors.  The  treasurer,  Tomlinson,  testifies  that  he  objected 
to  taking  any  action  upon  the  proposal  of  Corbin  for  an  exten- 
sion of  payment  as  contained  in  the  indorsement,  without  first 
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submitting  the  question  to  the  board  of  directors.  The  form 
of  the  renewal  was  the  one  agreed  to  bj  them,  and  by  thera 
ordered  to  be  indorsed  on  the  bond.  This  was  done  with 
knowledge  that  Corbin  then  held  it.  The  interest  to  bo  paid 
appears  to  be  lawful  and  customary,  being  then  the  rate 
charged  by  banks.  It  was  regularly  paid  by  the  treasurer  to 
Corbin,  and  in  December,  1876,  a  payment  of  ten  thousand 
dollars  was  made  to  him  by  the  treasurer  on  account  of  the 
principal.  That  payment  was  reported  to  the  board  of  direc- 
tors, some  of  whom  had  been  consulted  in  regard  to  it  by 
the  treasurer  before  it  was  made ;  because,  as  he  states,  "  the 
funds  on  baud  at  the  time  having  been  provided  for  other  pur- 
poses, I  did  not  feel  at  liberty  to  use  them  for  that  purpose 
without  first  consulting  with  such  directors  as  were  conveni- 
ently at  hand."  He  adds :  "  Mr.  Corbin  frequently,  during 
the  months  of  January  and  February,  1877,  requested  me  to 
arrange  for  the  paj'ment  of  the  balance  of  ten  thousand  dol- 
lars principal  and  the  interest  due  on  said  bond.  The  matter 
was  brouglit  to  the  attention  of  the  directors  by  me,  and  no 
objection  was  made  by  them  to  the  payment  of  said  money  if 
it  could  be  raised  without  serious  embarrassment  to  the  com- 
pany. Arrangements  to  pay  said  bond  were  finally  made,  and 
the  money  actually  raised  and  deposited  in  bank  for  that  pur- 
pose, subject,  however,  to  conditions,  the  fulfillment  of  which 
was  prevented  hy  the  change  in  the  organization  of  the  com- 
pany which  took  place  in  March,  1877." 

In  June,  1877,  Corbin  transferred  and  delivered  the  bond 
to  Bradley,  the  appellee,  in  consideration  of  ten  dollars  paid 
and  his  agreement  to  pay  the  amount  still  due  on  the  face  of 
it,  less  the  ten  dollars  paid,  as  stated  in  a  letter  from  Corbin 
to  Bradley,  making  the  ofi:er,  which  was  accepted,  "  only  when 
you  shall  have  collected  the  amount  from  the  company,  and 
what  you  shall  collect  from  the  company,  less  the  cost  and 
expenses  of  collection." 

In  answer  to  a  quesition,  on  cross-examination,  as  to  his 
motive  and  purpose  in  parting  with  the  bonds  in  this  way, 
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Mr.  Corbin  said  "that  the  company  had  refused  to  pay  the 
bond,  and  I  believed  if  I  held  the  bond  I  would  be  compelled 
to  litigate  the  same  with  the  company,  and  I  believed  if  it 
passed  into  the  bands  of  a  third  person,  in  good  faith,  that  the 
company  would  pay  it  to  him  without  a  long  and  tedious  liti- 
gation, having  no  prejudices  against  him,  as  I  believed;  and 
further,  I  did  not  wish  to  be  a  party  plaintiff  in  an  important 
suit  against  the  company  that  I  had  been  so  long  connected 
with  as  president." 

On  July  5,  1877,  Bradley,  being  a  citizen  of  Massachusetts, 
filed  his  bill  in  equity  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  North  Carolina  against  The  Marine  and 
River  Phosphate  Mining  and  Manufacturing  Company,  aud 
several  others,  alleged  to  be  citizens  of  South  Carolina  and 
stockholders  in  that  corporation.  It  alleges  that  the  bond  is  a 
lien  upon  all  the  property  of  the  corporation,  embracing  cer- 
tain described  personal  property,  and  the  franchise  granted  to 
it  by  the  State  to  dig,  mine,  and  remove  from  the  bed  of  the 
navigable  streams  and  waters  within  the  jurisdiction  of  the 
State  the  phosphate  rock  and  deposits  according  to  an  act 
passed  March  1,  1870.  It  also  alleges  that  the  defendants, 
charged  to  be  stockholdere  in  the  corporation,  have  not  fully 
paid  up  the  amount  of  the  capital  subscribed  by  them,  and 
that  they  are  within  the  provisions  of  section  23  of  chapter 
64  of  the  general  statutes  of  South  Carolina,  under  which  act 
the  corporation  was  organized,  which  provides  that  "  the  mem- 
bers of  every  company  shall  be  jointly  and  severally  liable  for 
all  debts  and  contracts  made  by  the  company  until  the  whole 
amount  of  capital  stock  fixed  and  limited  by  the  company  in 
manner  aforesaid  is  paid  in  and  a  certificate  thereof  made  and 
recorded  as  prescribed  by  the  following  section." 

The  bill  contains  the  following  averment :  "  That  to  bring  a 
separate  and  distinct  action  at  law  against  each  of  such  stock- 
holders would  be  a  great  hardship  to  your  orator,  inasmuch  as 
a  court  of  equity  has  full  power  tO  hear  and  adjudicate  all  the 
issues  between  your  orator  and  the  said  several  defendants, 
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thus  preventing  a  nmltiplicity  of  suits ;  and  by  ascertaining 
the  number  of  shares  of  the  capital  stock  of  the  said  Marine 
and  River  Mining  and  Manufacturing  Company  of  South 
Carolina  held  by  the  said  several  defendants,  the  amount  of 
the  subscription  paid  upon  each  of  said  shares,,  and  the  amount 
still  due  and  unpaid  thereupon,  can  adjust  and  decree  the 
amount  which  each  of  said  defendants  justly  owes  to  your 
orator,  and  can  afford  him  that  relief  which  a  court  of  law  is 
unable  to  give." 

The  prayer  of  the  bill  is  that  the  defendant.  The  Marine 
and  River  Phosphate  Mining  and  Manufacturing  Company  of 
South  Carolina,  be  decreed  to  paj'  the  amount  due  upon  the 
"bond,  with  interest;  that  the  same  be  declared  to  be  a  lien 
upon  its  property  described  in  the  bill,  and  that  the  same  be 
sold  for  the  payment  and  satisfaction  thereof;  and  that  the 
other  defendants  be  decreed  to  be  justly  and  severally  liable 
for  the  amount  of  the  said  debt,  and  to  pay  on  account  there- 
of so  much  of  the  unpaid  subscription  of  each  share  of.  the 
stock  in  said  corporation  held  by  them  severally  as  shall  be 
necessary  to  pay  the  same,  and  for  general  relief 

A  linal  decree  was  rendered  against  the  phosphate  com- 
pany and  several  of  its  stockholders,  co-defendants,  for  the 
payment  of  the  amount  due  on  account  of  the  said  bond,  for 
which  execution  was  awarded,  and  a  decree  foreclosing  the 
equity  of  redemption  in  the  corporate  property  described  in 
the  bill,  on  which  the  bond  is  declared  to  be  a  lien,  and  direct- 
ing its  sale. 

To  review  this  decree  the  defendants  below  prosecute  the 
present  appeal. 

Several  questions  arising  upon  the  pleadings  and  evidence, 
and  embodying  the  errors  assigned  upon  the  decree,  will  be 
considered  in  their  order. 

I.  The  first  of  these  relates  to  the  jurisdiction  of  the  court. 

It  is  objected  in  the  first  place  that  the  complainant  is  the 
assignee  of  a  chose  in  action  on  which  no  suit  could  have  been 
maintained  in  the  Circuit  Court  by  his  assignor,  and  that  con- 
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sequently  he  is  within  the  prohibition  of  the  first  section  of 
the  act  of  March  3,  1875.  The  answer  to  this  objection  is 
that  the  obligation  sued  on  is  a  negotiable  promissory  note, 
and  is  therefore  excepted  out  of  the  prohibition  relied  on.  It 
is  true  that  the  bond  as  originally  executed  was  payable  to 
Gayer,  receiver,  simply,  and  was  not  negotiable  ;  but  the  sub- 
sequent indorsement  was  a  new  and  complete  contract,  upon 
a  distinct  and  sufficient  consideration,  and,  being  payable  to 
bearer,  is  negotiable  by  delivery  merely.  It  is  a  negotiable 
note,  within  the  meaning  of  the  law  merchant  and  according 
to  the  law  of  the  place  of  the  contract,  notwithstanding  it  is 
an  instrument  under  seal.  (Langstbn  v.  South  Carolina  Rail- 
road Co.,  2  S.  C,  251 ;  Bank  v.  Railroad  Co.,  5  S.  C,  158  • 
Bond  Debt  Cases,  12  S.  C,  250.) 

It  is  further- objected,  however,  that  the  transaction  between 
Corbin  and  Bradley  was  fictitious  and  not  real,  and  that  the 
title  to  the  bond  remained  in  the  former,  so  that  the  latter,  not 
being  the  real  party  in  interest,  cannot  maintain  an  action  to 
enforce  it ;  that  the  present  suit  is  collusive,  for  the  purpose 
of  conferring  jurisdiction  upon  the  Circuit  Court,  and  there- 
fore within  the  rule  declared  in  Smith  v.  Kernochaii,  7  How., 
216,  Jones  v.  League,  18  How.,  76,  and  Barney  v.  Baltimore, 
6  "Wall.,  280,  and  enacted  by  the  fifth  section  of  the  act  of 
March  3,  1875,  as  construed  in  Williams  v.  NoUawa,  decided 
at  the  present  term. 

The  delivery  of  the  bond  by  Corbin  to  Bradley,  under  the 
arrangement  for  its  transfer,  however,  was  a  transfer  of  the 
legal  title  to  the  obligation.  Whether  the  agreement  was  not 
also  a  transfer  by  Corbin  of  all  beneficial  interest  in  the  bond, 
depends  on  whether  Bradley  was  bound  to  account  to  him 
specifically  for  the  net  proceeds  of  its  collection,  or  onlj-  to 
pay  him  so  much  money  as  they  should  amount  to — a  question 
which  it  is  not  necessary  to  decide,  because  it  does  not  appear 
from  this  record  but  that  Corbin  could  himseii  have  maintaiur 
ed  a  suit  in  his  own  name  in  the  Circuit  Court  upon  the  bond. 
It  is  nowhere  distinctly  alleged  or  shown  that  at  the  time  this 
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suit  was  brought  he  was  a  citizen  of  South  Carolina.  That 
he  was  so  at  the  time  of  the  original  transaction  maj'  be  pre- 
sumed or  inferred  from  the  circumstances;  but,  to  confer  or 
oust  jurisdiction,  when  that  depends  on  citizenship,  the  nec- 
essary facts  must  be  distinctly  alleged  and  admitted  or  proved. 
Upon  the  present  state  of  the  record  the  assumption  could 
not  have  been  made  in  his  favor  to  sustain  the  jurisdiction  if 
he  were  seeking  as  a  citizen  of  South  Carolina  to  prosecute 
an  action ;  and  equally  it  will  not  be  made  to  defeat  the  juris- 
diction, which  otherwise  is  rightly  invoked  by  the  plaintiff 
below. 

It  is  further  objected  that  the  jurisdiction  in  equity  cannot 
be  sustained,  because  the  plaintiff  had  a  complete  and  adequate 
remedy  at  law,  so  far,  at  least,  as  relief  is  sought  against  the 
stockholders  individually  upon  their  statutory  liability. 

That  liability  is  a  joint  and  several  personal  obligation  to  all 
the  members  of  the  company,  unlimited  except  by  the  amount 
of  the  debts  and  contracts  of  the  corporation,  to  which  it 
extends.  It  is  unconditiotial,  original,  and  immediate,  not 
depending  on  the  insutiicienc}'  of  (corporate  assets,  and  not  col- 
lateral to  that  of  the  corporation  upon  the  event  of  its  insolv- 
ency. It  is,  in  one  aspect,  a  suretyship  for  the  corporation, 
for  by  section  37  of  the  act,  any  stockholder,  paying  a  debt  of 
the  company  for  which  he  is  personally  liable,  is  entitled  to  an 
action  against  it  for  indemnity,  in  which  he  may  take  the  cor- 
porate assets,  but  is  without  recourse  upon  the  property  of  any 
other  stockholder. 

The  jurisdiction  in  equity,  then,  cannot  rest  upon  the  ad- 
ministration of  a  trust  fund,'as  in  cases  where  delinquent  stock- 
holders are  charged  with  the  obligation  to  make  good  their 
subscriptions  to  unpaid  capital  stock,  or  in  those  where  a  con- 
stitutional or  statutory  liability  is  imposed  beyond  the  amount 
of  the  subscription  to  a  fixed  sum,  but  on  each  in  proportion 
to  his  share  in  the  capital  stock.  There  the  necessity  of  en- 
forcing a  trust,  marshaling  assets,  and  equalizing  contributions 
constitutes  a  clear  ground  of  equity  jurisdiction. 

M 
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The  statute  under  consideration  prescribes  no  form  of  action, 
and  the  jurisdiction  may  be  regarded  as  concurrent,  both  at 
law  and  in  equity,  according  to  the  nature  of  the  relief  made 
necessary  by  the  circumstances  upon  which  the  right  arises. 
The  thirty-tifth  section  of  the  act  expressly  authorizes  separate 
actions  at  law  against  the  company  and  against  its  oificers  in 
cases  where,  by  the  statute,  the  latter  are  made  personally  liable 
for  defined  delinquencies ;  while  the  thirty-sixth  section  provides 
that  property  of  stockholders  iu  cases  where  they  are  liable  may 
be  taken  on  attachment  or  execution  issued  against  the  com- 
pany.    In  the  present  ease  there  was  an  acknowledged  juris- 
diction to  grant  equitable  relief,  by  enforcing  the  lien  of  the 
I  bond  upon  the  corporate  property,  and,  as  incident  to  that,  to 
,  make  a  decree  against  the  corporation  for  the  payment  of  the 
,  debt.     Having  jurisdiction  for  that  purpose,  it  is  entirely  con- 
sistent with  its  principles  and  practice  for  a  court  of  equity  to 
^xtend  it,  so  as  to  avoid  a  multiplicity  of  suits,  and  to  give 
,.to  the  plaintiff  a  single  and  complete  remedy.     As  the  indi- 
vidual stockholder  is  bound  by  the  judgment  against  the  cor- 
poration, it  is  equitable  that  he  should  be  present  as  a  party, 
that  ..he  may  have  the  opportunity  to  defend  for  himself ;  and 
in  case  of  payment  out  of  his  property,  he  is  entitled  to  be 
subrogated  to  the  right  of  the  creditor  against  the  company, 
^  in  order  to  indemnify  himself  out  of  the  corporate  assets.     On 
.  these  gro.u,iids,  we  think,  the  jurisdiction  in  equity  is  well  sup- 
ported. 

II.  Thejernaining  grounds  of  defense  have  i)eeu,  in  ett'ect, 
anticipated  in  the  statement  of  the  case.     They  are  without 
.merit  or  substance. 

The  title  of  the  plaintiff  below  to  the  bond  sued  on  cannot 
,  be  assailed  for, want  of  authority  in  the  receiver  to  transfer  it, 
even  if  such  u  defense  was  open  to  the  obligors,  for  it  suffi- 
ciently appears  that  the  transaction,  if  not  previously  author- 
ized, was  subsequently  confirmed  by  the  court. 

Nor  does  the  relation  between  Mr.  Corbin  and  the  company 
at  the  time  of  the  traiisaction  furnish  any  defense  either  at 
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law  or  in  equity.  The  relation  undoubtedly  was  one  of  a  con- 
fidential and  fiduciary  character,  but  there  seems  to  be  no 
ground  in  the  evidence  to  challenge  the  good  faith  with  which 
the  business  was  conducted.  The  bond  of  the  company  was 
purchased  from  the  receiver  with  his  own  means,  and  not  those 
of  those  of  the  company ;  the  value  paid,  so  far  as  the  tes- 
timony discloses,  was  full;  and  every  step,  when  taken,  was 
made  known  and  assented  to  by  the  directors  of  the  corpora- 
tion. The  transaction  was  legitimate  in  itself  and  beneficial 
to  the  company,  and  the  dealing  was  not  by  the  president  with 
himself,  but  with  the  corporation,  in  fact,  represented  and  act- 
ing by  other  directors,  with  full  knowledge  of  all  the  facts. 

The  defense  of  payment  was  suggested  by  the  circumstance 
that  the  receiver,  after  parting  with  the  bond  in  exchange  for 
the  stock,  reported  it  as  paid  in  that  way.  So  far  as  the  fund 
in  his  hands  was  concerned,  it  might  be  so  treated;  but  the 
company  and  its  stockholders  must  be  conscious  that  they  have 
no  right  so  to  consider  it. 

We  find  no  error  in  the  decree,  and  it  is  accordingly 

Affirmed. 


David  E.  James  v.  Mioajah  McCormack. 

Aphil  3,  1882. 

Motion  to  i-eiiistate  a  cause  denied,  appellant  giving  no  good  reason  foe 
liis  default. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Virginia. 

Crockett  ^  Blair  and  John  Ambler  Smith,  for  appellant, 

John  A.  Campbell  and  John  W.  Johnston,  for  appellee. 

Waitb,  C.  J.^This  motion  is  denied.  When  the  appellant 
was  called  and  his  appeal  dismissed,  the  case  had  been  nearly 
three  years  on  the  docket  of  this  court.     He  had  no  brief  on 
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file  and  was  not  present  either  in  person  or  by  counsel.  Un- 
der these  circumstances  the  appellees  were  entitled,  under 
Kule  16,  to  a  dismissal.  No  notice  of  their  intention  to  enforce 
the  rule  was  necessary.  The  appellant  has  not  excused  him- 
self for  his  default,  and  his  case  is  clearly  within  that  of  Hurley 
V.  Jones,  97  U.  8.,  318,  in  which  we  announced  our  intention 
to  enforce  rigidly  this  salutary  rule,  and  not  to  set  aside  de- 
faults growing  out  of  the  neglect  of  counsel  or  parties  except 

for  very  good  cause. 

Denied. 


William  G.  Winslow  and  Hezekiah  Winslow  v.  Bliss  O. 
Wilcox,  owner  and  claimant  of  Schooner  S.  S.  Osborne, 
and  Bliss  0.  Wilcox,  owner  and  claimant  op  Schooner 
S.  8.  Osborne,  v.  William  G.  Winslow  and  Hezekiah 
Winslow. 

Apkil  3,  W8i. 

1.  Although  a  District  Court  in  admiralty,  by  rule,  requires  appeals  from 

its  decisions  to  be  in  writing,  yet  where,  in  the  decree,  a  party  inserts 
a  clause  announcing  his  intention  to  appeal,  and  the  court  fixes  the 
bond,  and  afterwards  accepts  the  bond,  the  necessity  of  an  ajDpcal  in 
writing  was  dispensed  with,  and  the  jurisdiction  of  the  Circuit  Court 
attached. 

2.  A  provision  by  a  rule  of  the  District  Court  that  its  clerk  should  deliver 

the  record  to  the  clerk  of  the  Cii-cuit  Court,  if  not  complied  with,  does 
not  prevent  the  Circuit  Court  from  entertaining  the  cause. 

3.  A  cross-appeal,  even  though  the  other  appellant  has  docketed  his  ap- 

peal, must  be  prosecuted  like  all  other  appeals;  and  hence  where  an 
appellant  did  not  enter  his  appearance  in  this  court,  or  take  any  steps 
to  make  himself  an  actor  for  nearly  two  years  after  docketing  his  ap- 
peal, it  wiis  dismissed  for  want  of  prosecution. 

Appeal  from  the  Circuit  Court,  of  the  United  States  for  the 
Northern  District  of  Ohio. 

E.  A.  Terrell  and  A.  G.  Riddle,  for  appellants. 

L.  Prentiss  and  Jacob  D.  Cox,  for  cross-appellant. 
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Waite,  C.  J. — The  question  presented  by  the  appeal  of  the 
Winslows  is,  whether  the  Circuit  Court  erred  in  takinsj  juris- 
diction of  the  appeal  of  "Wilcox  from  the  District  Court. 
Section  631  of  the  Revised  Statutes  provides  that  from  all 
final  decrees  of  the  District  Courts  in  causes  of  equity  or  of 
admiralty  and  maritime  jurisdiction,  except  prize  causes,  where 
the  matter  in  dispute  exceeds  fifty  dollars,  appeals  shall  be 
allowed  to  the  Circuit  Court  next  to  be  held  in  such  district, 
and  the  Circuit  Court  is  required  to  receive,  hear,  and  deter- 
mine such  appeal.  It  is  not  declared  in  this  section  what  shall 
constitute  an  appeal  from  the  District  to  the  Circuit  Court, 
any  more  than  it  is  in  section  692  what  shall  be  an  appeal 
from  the  Circuit  Court  to  this  court.  Admiralty  Eule  45  of 
this  court  provides  that  appeals  from  the  District  to  the  Circuit 
Courts,  in  admiralty  cases,  must  be  made  while  the  court  is 
sitting,  or  within  such  other  period  as  shall  be  designated  by 
the  District  Court  by  its  general  rules,  or  by  an  order  specific- 
ally made  in  a  particular  suit,  or,  in  case  no  such  rule  or  order 
is  made,  then  within  thirty  days  from  rendering  the  decree  ; 
and,  Eule  46,  that  in  cases  not  provided  for  by  the  rules  of 
this  court,  the  District  and  Circuit  Courts  may  regulate  their 
own  practice. 

The  District  Court  for  the  Northern  District  of  Ohio  pro- 
vided by  rule  that  appeals  in  admiralty  to  the  Circuit  Court 
should  be  taken  within  ten  days  from  the  date  of  the  decree, 
unless  further  time  was  given  by  a  special  order  of  the  judge; 
that  the  appeal  should  be  in.  writing  and  specify  particularly 
from  what  part  of  the  decree,  if  less  than  the  whole,  it  was 
taken ;  whether  it  was  intended  to  make  any  new  allegations 
or  proofs,  and,  if  so,  what;  whether  it  was  intended  to  pray 
for  any  other  relief,  and,  if  so,  what;  and  further  pi-oviding 
that  on  the  trial  the  appellant  should  be  strictly  confined 
to,  the  specifications  in  his  appeal.  The  rule  also  required  that 
the  appeal  should  be  filed  with  the  clerk,  and  from  that  time, 
security  having  been  given,  it  should  be  considered  perfected. 
It  was  then  made  the  duty  of  the  clerk,  within  twenty  days, 
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unless  a  longer  time  should  be  allowed  by  the  judge,  to  pre- 
pare and  deliver  to  the  clerk  of  the  Circuit  Court,  together 
with  the  appeal,  the  record  required  by  the  fifty-second  rule 
of  this  court,  and  that  when  this  was  done  so  much  of  the 
case  as  was  appealed  should  be  in  the  exclusive  control  of  the 
Circuit  Court. 

In  the  present  case  the  date  of  the  decree  in  the  District 
Court  wa;s  December  26, 1877.  At  the  foot  of  the  decree,  and 
as  part  of  it,  is  the  following : 

"And  thereupon  said  Bliss  0.  Wilcox,  claiimant  of  said 
schooner  S.  S.  Osborne,  gave  due  noticei  of  his  intention  to 
appeal  this  cause  to  the  next  Circuit  Court,  which  said  appeal 
is  allowed,  and  bond  therefor  is  fixed  at  eight  thousand  dol- 
lars. And  it  is  further  ordered  that  the  time  within  which 
said  appeal  shall  be  perfected  shall  be  extended  for  the  period 
of  twenty  days  from  this  date." 

It  does  not  appear  that  any  formal  appeal  in  writing  was 
ever  filed  with  the  clerk  of  the  District  Court,  but,  within  the 
time  fixed,  bond  for  an  appeal  was  given  and  duly  accepted. 
The  record  was  not  filed  in  the  Circuit  Court,  neither  was  the 
cause  docketed  there  until  February  27,  1878.  This  was  dur- 
ing the  term  of  the  Circuit  Court  which  began  on  the  15th  of 
January,  and  which  was  the  term  next  held  after  the  decree 
iu  the  District  Court.  With  the  record  there  was  filed  in  the 
Circuit  Court  an  appeal  iu  writing,  such  as  the  rule  required. 
On  the  11th  of  March  the  Winslows  moved  the  Circuit  Court 
to  dismiss  the  suit  because  no  appeal  in  writing  had  been 
made,  as  the  rules  of  the  District  Court  required,  and  also 
because  the  suit  had  not  been  docketed  in  the  Circuit  Court  in 
time.  This  motion  was  denied.  The  ruling  of  the  Circuit 
Court  to  that  effect  is  now  assigned  for  error  by  the  Winslows. 

An  appeal  in  admiralty  from  the  District  to  the  Circuit  Court 
must  be  to  the  term  of  the  Circuit  Cburt  held  next  after  the 
decree,  and  it  must  be  made  while  the  District  Court  is  sitting, 
or  within  the  time  required  hy  the  general  rules  or  a  special 
order.    These  requirements  are  jurisdictional.     They  are  pre- 
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scribed  either  by  the  act  of  Congress  or  by  the  rules  of  this 
court,  promulgated  under  the  authority  of  an  act  of  Congress 
and  having  the  force  of  law.  All  except  this  is  mere  proced- 
ure in  either  the  District  or  Circuit  Court.  The  rule  of  the 
District  Court,  requiring  an  appeal  to  be  in  writing  and  tiled 
with  the  clerk,  could  certainly  be  dispensed  with  by  that  court. 
It  simply  prescribed  a  mode  of  proceeding  to  get  an  appeal, 
and  while  it  continued  in  force  the  court  might  properly  refuse 
to  allow  an  appeal  or  accept  security  until  what  was  required 
had  been  done  But  if  the  District  Court  allows  an  appeal  with- 
out the  writing,  the  appellee  cannot  object  to  the  jurisdiction 
of  the  Circuit  Court  on  that  account.  Here  it  distinctly  ap- 
pears that  Wilcox  claimed  his  appeal  while  the  court  was  sit' 
ting,  and  that  his  claim  was  formally  allowed  by  the  court. 
In  this  way  any  further  appeal  in  writing  was  dispensed  with ; 
and  when  afterwards  the  bond  was  given  and  accepted,  the 
appeal  was  as  clearly  perfected  as  it  would  have. been  if  a  writ- 
ing, such  as  the  rule  required,  had  been  tiled  with  the  clerk. 
From  that  time  the  jurisdiction  of  the  Circuit  Court  attached, 
and  could  not  be  taken  away  by  any  act  or  requirement  of  the 
District  Court. 

The  provision  in  the  rule  of  the  District  Court  that  the  clerk 
should  prepare  and  deliver  to  the  Circuit  Court  the  appeal  and 
record  in  twenty  days  cannot  prevent  the  Circuit  Court  from 
entertaining  the  cause  if  for  any  reason  this  is  not  done.  The 
appeal,  when  once  made,,  continues  during  the  whole  of  the 
next  term  of  the  Circuit  Court,  unless  sooner  dismissed  by  that 
court  for  want  of  prosecution  or  otherwise,  in  accordance  with 
its  own  practice.  It  follows  that,  so  tar  as  the  appeal  of  the 
Winslows  is  concerned,  the  decree  must  be  affirmed. 

When  the  decree  of  the  Circuit  Court  was  rendered,  both, 
the  Winslows  and  Wilcox  appealed  to  this  court.  The  Wins- 
lows  tiled  the  transcript  and  docketed  their  appeal  here  on  the 
19th  of  September,  1879;  but  Wilcox  neither  entered  his  ap- 
pearance as  an  appellant  in  this  court,  nor  did  anything  to  make- 
himself  an  actor  iu  reference  to  his  own  appeal,  until  March. 
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23,  1882,  the  day  before  the  cause  was  called  for  hearing. 
Under  these  circumstances  we  must  decline  to  consider  his 
appeal.  (Grigsby  v.  Purcell,  99  U.  8.,  505.)  Eule  9  of  this 
court  requires  every  plaintiff  in  error  or  appellant,  on  docket- 
ing his  cause,  to  have  the  appearance  of  counsel  entered  ;  and 
Rule  10,  that  he  secure  the  costs.  Cross-appeals  must  be  prose- 
cuted like  other  appeals.  Every  appellant,  to  entitle  himself 
to  be  heard  on  his  own  appeal,  must  appear  here  as  an  actor 
in  his  own  behalf  by  having  the  appearance  of  counsel  entered 
and  giving  the  security  required  by  the  rules.  Otherwise,  if 
he  is  here  as  appellee  on  the  appeal  of  his  adversary,  he  will  be 
heard  only  in  support  of  the  decree  as  it  was  entered  below. 
If  he  asks  affirmative  relief  beyond  what  be  got  below,  he 
must  enter  himself  in  this  court  in  due  time  as  the  prosecutor 
of  his  own  appeal,  even  though  his  adversary  has  docketed  the 
case  against  him. 

The  decree  is  affirmed,  and  the  appeal  of  Wilcox  dismissed 
for  want  of  prosecution. 

Decree  Affirmed  :  Cross- appeal  Dismissed 


J.  H.  Wade  y.  The  Town  op  "Walnut. 

April  3,  1882. 

A  decision  of  the  court  of  last  rusort  in  a  State  as  to  when  a  certain  sec- 
tion of  the  State  Constitution,  relating  to  municipal  subscriptions  to 
railroads  or  private  corporations,  took  effect,  which  liad  been  assumed 
as  correct  in  several  decisions  oE  this  court,  followed  by  this  .court. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

George  A.  Sanders  and  Thomas  S.  McClelland,  for  plaintiff  in 
error. 

W.  C.  Gaudy  and  Allan  C.  Story,  for  defendant  in  error. 
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Waite,  C.  J. — The  only  qaestion  we  have  to  decide  in  this 
case  is  whether  the  section  of  the  Illinois  Constitution,  adopted 
in  1870,  relating  to  "  municipal  subscriptions  to  railroads  or 
private  corporations,"  was  in  force  on  the  6th  of  August,  1870. 
This  question  came  before  the  Supreme  Court  of  the  State  at 
the  January  Term,  1872,  only  eighteen  months  after  the  Con- 
stitution was  adopted,  in  the  case  of  Schall  v.  Bowman,  62  III., 
321,  and  it  was  then  decided  that  this  section  took  efiect  on  the 
2d  of  July,  the  day  the  people  voted  for  its  adoption.  The 
opinion  in  the  case  was  written  by  Mr.  Justice  Breese,  two 
justices  dissenting.  At  the  September  Term,  in  the  same  year, 
the  same  questions  came  again  before  the  court  in  Richards  v. 
Danagho,  66  111.,  74,  and  the  opinion  was  then  delivered  by 
Mr.  Justice  Thornton,  in  the  following  words:  "The  only 
question  presented  by  this  record  was,  after  mature  delibera- 
tion, settled  by  the  opinion  in  Schall  v.  Bowman.  *  *  * 
Notwithstanding  the  able  and  plausible  argument  made  in  this 
case,  the  majority  of  the  court  adhere  to  the  opinion  in  the 
case  referred  to  above."  Afterwards,  at  the  January  Term, 
1878,  in  Wright  v.  Bishop,  88  III.,  304,  the  court  said:  "Ap- 
pellants make  a  very  able  and  interesting  argument  against 
the  rulings  in  those  cases,  but  we  are  not  convinced  they  should 
be  overruled." 

This  court  has  never  until  now  been  called  on  to  decide  the 
question,  but  in  numerous  cases  it  has  assumed  that  the  section 
took  effect  on  the  day  tixed  by  the  Supreme  Court  of  the  State. 
(Town  of  Concord  v.  Portsmouth  Savings  Bank,  92  U.  S.,  625  ; 
Couuty  of  Moultrie  v.  Rockingham  Ten-cent  Savings  Bank,  Id., 
631 ;  County  of  Randolph  v.  Post,  93  U.  S.,  502 ;  Fairiield  v. 
Gallatin  County,  100  U.  S.,  51 ;  Walnut  v.  Wade,  103  U.  8., 
683,  and  town  of  Louisville  v.  Portsmouth  Savings  Bank,  at 
the  present  term.)  Under  these  circumstances,  we  are  not  in- 
clined to  consider  the  question  an  open  one  here  while  the 
Supreme  Court  of  the  State  adheres  to  its  present  rulings. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

ArFIRMED. 
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The  Cecil  National  Bank  of  Poet  Deposit,  Mabyland, 
AND  Jacob  Tomb  v.  The  Watsontown  Bank. 

April  13, 1882. 

A  State  statute  regulating  banks  provides  that  their  stocli  shall  be  ti-ans- 
fei'able  on  the  books  of  tlie  corporation  onlj',  as  regulated  bj'  by-laws,, 
but  that  stockholders  indebted  to  the  baulc  should  not  transfer  tlieir 
stock  without  paying  or  securing  tlie  debt.  A  firm  transferred  to  a 
party,  as  collateral  security  for  a  loan,  certain  sliares  of  a  State  bank, 
who  sent  the  ceitificate  to  the  cashier  and  requested  a  new  certiticate, 
and  received  in  reply  a  letter  agreeing  to  transfei-  the  stock  in  a  short 
time,  it  being  the  custom  of  the  cashier  to  attend  to  the  stock  trans- 
fers without  consulting  with  the  directors,  and  tiie  cashier  credited 
him  with  the  stock  on  the  bank  books.  The  cashier  was  a  member  of 
the  tiim  assigning  the  stock.  The  firm  failed,  heavilj^  indebted  to  the 
bank,  wliicli  then  refused  to  transfer  the  stock.  On  suit  in  equity  to 
compel  it,  held : 

1.  That  the  bank,  bj'  the  act  of  its  cashier,  which  was  binding  on 
it  under  the  circumstances,  had  waived  its  lien  on  the  stock,  though 
originally  entitled  to  it; 

2.  That  the  title  to  the  stock  passed  independent  of  the  certiti- 
cate, which  is  mere  evidence  of  title,  when  the  bank  credited  the 
holder  witli  it  on  its  books,  and  that  the  bank  thereby  irrevocably 
consented  to  trust  hira  just  as  if  he  were  an  original  subscriber  to 
its  stock ; 

3.  That,  by  delaying  the  assertion  of  its  claim  till  the  party 
holding  the  stoclc  had  lost  all  chance  of  obtaining  other  security, 
and  by  leading  him  to  suppose  himself  seciu'e  by  its  course  of  deal- 
ing with  him,  it  was  estopped  fi-om  asserting  any  lien  that  it  had. 

Appeal  from  the  Circuit  Court  of  the  United  States  for 
the  Westera  District  of  Pennsylvania. 

John  A.  J.  Cresswell  and  W.  H.  Armstrong,  for  appellants. 

R.  P.  Allen  and  Oscar  Foust,  for  appellee. 

Matthews,^  J. — This  is  a  bill  in  equity,  filed  by  the  appel- 
lants to  compel  the  defendant  below,  the  Watsontown  Bank, 
a  corporation  of  Pennsylvania,  to  issue  a  certiticate  for  two 
hundred  shares  of  its  capital  stock  to  the  Cecil  National  Bank 
of  Port  Deposit,  one  of  the  complainants,  to  which  the  latter 
claims  to  be  entitled. 
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These  shares  of  stock  belonged  to  Powell  &  Go.,  a  partner- 
ship doing  business  at  Williarnsport,  Pennsylvania,  as  private 
bankers,  the  certiticate  whereof,  then  held  by  them,  they  as- 
signed and  delivered  to  Jacob  Tome,  president  of  the  Cecil 
National  Bank,  as  collateral  security  for  two  promissory  notes 
of  five  thousand  dollars  each,  of  which  they  were  makers,  dis- 
counted for  them  by  that  bank,  and  which  it  held  at  their 
maturity.  One  of  the  notes  was  dated  December  4,  1875,  at 
thirty  days,  the  other  December  'ZO,  1875,  at  forty  days,  and 
each  contained  a  stipulation  authorizing  the  sale  of  the  stock 
in  case  of  default. 

These  notes  becoming  due  and  remaining  unpaid,  the 
Cecil  National  Bank,  on  January  31, 1876,  by  its  president,  J. 
Tome,  transmitted  the  certiticate  of  stock  in  a  letter  to  R.  B. 
Claxton,  cashier  of  the  Watsontown  Bank,  requesting  a  new 
certificate  in  his  name  and  asking  what  the  stock  was  worth. 
.  To  this  Claxton  replied  to  Hopkins,  cashier  of  the  Cecil  Bank, 
on  February  1,  1876,  acknowledging  the  receipt  of  the  certiti- 
cate, stating  that  a  new  board  of  directors  had  been  elected  the 
day  before ;  that  they  would  organize  on  February  7,  when  a 
president  would  be  elected,  and  when,  as  he  added,  "I  will 
foi-ward  your  stock  certiticate.  Mr.  Pardee,  our  present  presi- 
dent, is  not  here,  and  I  have  no  signatures  on  the  stock  book." 
He  continued :  "  I  think  I  can  find  a  purchaser  for  Mr.  Tome's 
stock  at  from  100  to  102,  and  possibly  more.  If  you  will 
let  me  know  exact  figures  I  will  endeavor  to  dispose  of  it 
promptly,  if  he  so  desires."  On'  February  9  Tome  answered, 
authorizing  a  sale,  and  directing  the  proceeds  to  be  remitted 
to  him ;  and  wrote  again  on  February  14,  enclosing  a  power 
of  attorney  to  sell  and  transfer  the  stock,  and  stating  that  it 
would  not  be  necessary  to  forward  a  certificate  1o  him.  This 
letter  was  an  answer  to  one  from  Claxton  of  February  11,  ask- 
ing for  the  power  of  attorney  from  Tome  to  transfer  the  stock, 
and  stating  that  as  he  intended  to  sell,  it  was  useless  to  forward 
his  certificate.  He  added  that  he  thought  be  had  arranged  for 
the  disposition  of  |l,00d  of  the  stock  that  day,  and  would  be  as 
26  v4 
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prompt  as  possible  in  placing  the  balance.  The  power  of  attor- 
ney sent  by  Tome  was  in  the  usual  form,  and  authorized  R.  B. 
Claxton  "  to  sell,  transfer,  and  assign  the  two  hundred  shares  of 
stock  of  the  Watsontown  Bank  standing  in  my  name  in  the 
books  of  said  bank,"  &c. 

In  point  of  fact,  on  February  4  the  account  of  Powell  &  Co. 
on  the  stock  ledger  of  the  Watsontown  Bank  was  charged  by 
Claxton, the  cashier, with  "ten  thousand  dollars  to  J.  Tome;" 
and  an  account  opened  with  J.  Tome,  on  the  same  book, 
crediting  him,  of  the  same  date,  "  by  Powell  &  Co.,  "  ten  thou- 
sand dollars."  On  February  21  this  account  is  debited  with 
two  items:  "To  Henry  Scott,  five  thousand  dollars,"  and  "A. 
Scott,  iive  thousand  dollars ;"  and  the  same  day  Claxton,  the 
cashier,  remitted  to  Tome  the  proceeds  of  the  sale  of  these 
twenty  shares  of  stock.  On  February  16  he  had  written, 
acknowledging- the  receipt  of  the  power  of  attorney  previously 
requested.  The  accounts  of  Henry  Scott  and  of  Amos  Scott, 
on  the  same  ledger,  are  credited  with  the  stock  sold  to  thera 
respectively. 

It  appears  that  this  stock  ledger  was  the  only  book  kept  by 
the  Watsontown  Bank  showing  the  transfers  of  stock,  except 
a  book  of  certificates,  the  stubs  of  which  showed  to  whom  the 
corresponding  certificate  had  been  issued,  and  what  certificate 
had  been  surrendered  in  lieu  of  it.  The  stock  ledger  was 
kept  by  the  cashier. 

Martin  Powell,  one  of  the  firni  of  Powell  &  Co.,  was  a 
director  of  the  Watsontown  Bank,  and  R.  B.  Claxton,  jr.,  its 
cashier,  was  also  a  member  of  that  firm,  and  known  to  be 
such  by  the  directors  of  the  bank.  It  was  his  usual  practice, 
as  cashier,  to  make  and  keep  the  account  of  transfers  of  stock 
without  consulting  in  each  case  with  the  board  of  directors. 

On  March  12, 1876,  Powell  &  Co.  failed,  and  April  13, 1876, 
made  a  voluntary  assignment  for  the  benefit  of  creditors. 

On  the  next  day,  April  14,  the  Watsontown  Bank,  by  its  at- 
torney, addressed  a  letter  to  J.  Tome,  as  follows : 


1881.]  Nat.  Bank  v.  Watsontown  Bank.  403 

Opinion  of  the  court. 

"  Watsontown,  Pa.,  April  14,  1876. 

"  My  Dear  Sir  :  Some  time  since  you  sent  to  our  bank  a 
certificate  of  stock  originally  issued  to  Powell  &  Co.,  and  by 
them  transferred  to  you  for  $10,000.  This  transfer  was  never  ap- 
proved by  our  president  or  board  of  directors,  and  we  will  not 
do  so,  or  cannot,  under  the  act  of  assembly  regulating  banks 
in  this  commonwealth,  so  long  as  Powell  &  Co.  are  indebted 
to  us,  either  as  drawer,  maker,  or  indorser,  for  matters  due 
and  unpaid.  And,  as  this  is  the  existing  state  of  facts,  we 
cannot  permit  a  transfer  to  be  made  until  we  are  secured  to 
the  satisfaction  of  our  board  of  directors  for  all  their  (Powell 
&  Co's.)  liabilities." 

The  statutory  provision  referred  to  is  sectioi>  10,  article 
10,  of  an  act  regulating  banks,  approved  April  10,  1850,  and 
reads  as  follows: 

"The  stock  of  the  bank  shall  be  assignable  dnd  transferable 
on  the  books  of  the  corporation  only,  and  in  the  presence  of 
the  president  or  cashier,  in  such  manner  as  the  by-laws  shall 
ordain,  but  no  stockholder  indebted  to  the  bank  for  a  debt  ac- 
tually due  and  unpaid  shall  be  authorized  to  make  a  transfer 
or  receive  a  dividend  until  such  debt  is  discharged  or  security 
to  the  satisfaction  of  the  directors  given  for  the  same." 

No  bj'-law  on  the  subject  is  shown  to  have  been  passed  by 
the  directors  of  the  Watsontown  Bank. 

It  is  assumed  that  the  account  between  the  bank  and  Powell 
&  Co.  shows  that  the  latter  was  indebted  to  the  former  on  Feb- 
ruary 1,  1876,  for  a  balance  amounting  to  $5,215.67. 

The  Circuit  Court  rendered  a  decree  denying  the  relief  as 
prayed  for,  and  requiring  the  bank  to  transfer  one  hundred  and 
eighty  shares  of  the  stock,  being  the  original  amount' less  the 
twenty  shares  sold  to  the  Scotts,  only  upon  payment  of  the 
sum  found  due  to  it  from  Powell  &  Co.,  with  interest. 

The  complainants  bring  the  present  appeal  to  review  this 
decree. 

As  between  Powell  &  Co.  and  Tome,  representing  the  ap- 
pellants, the  property  in  the  shares    of  stock,   undoubtedly. 
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passed  to  the  latter  without  the  formality  of  a  transfer  on  the 
books  of  the  Watsontown  Bank.  As  collateral  security  for  the 
payment  of  their  notes,  discounted  and  held  by  the  Cecil 
National  Bank,. and  with  the  power  to  sell  for  the  purpose  of 
payment,  the  title  passed  by  the  delivery  of  the  certiticate, 
with  the, accompanying  power  of  attornej'.  , (Johnston  v.  Laflin, 
103  U.  S.,  804.) 

The  title,  however,  was  unquestionably  subject  to  the  lien 
given  by  its  charter  to  the  Watsontown  Bank.  That  provision, 
when  insisted  on  and  enforced,  would  be  eftectual  to  subject 
the  beneficial  interest  in  the  stock  to  the, payment  of  any  in- 
debtedness from  the  stockholder  making  the  transfer,  to  the 
bank  for  a  debt  which,  at  the  time  of  the  proposed  transfer, 
was  actually  due  and  unpaid. 

According  to  the  terms  of  this  provision,  the  bank  was  prop- 
erly represented,  in  the  act  of  transfer,  by  its  cashier ;  and  he 
was  authorized  to  bind  the  bank,  in  consummating  the  trans- 
action, by  virtue  of  his  office,  in  the. absence  of  any  by-law, 
according  to  the  usage  of  the  business  and  the  practice  of  the 
particular  bank,  presumed  to  be  known  to  and  approved  by 
the  directors.     (Case  o.  Bank,  100  U.  8.) 

The  clause  which  denies  to  the  stockholder  the  privilege  of 
making  a  transfer  of  his  stock,  while  a  debtor,  until  his  debt 
is  discharged  or  secured  to  the  satisfaction  .of  the  directors, 
does  not  forbid  the  bank  to  waive  its  rights,  or  prevent  the 
cashier  from  acting  for  the  directors,  by  virtue  of  an  express 
or  implied  authority.  In  this,  as  in  other  matters  of  ordinary 
business,  within  the  general  scope  of  his  official  duty,  he  is 
their  appropriative  representative.  There  is  no  circumstance 
which,  in  our  opinion,  limits  the  general  and  usual  authority 
of  the  cashier  in  respect  to  the  transfer  of  the  stock  in  ques- 
tion. The  fact  that  he  was  a  member  of  the  firm  of  Powell 
&  Co.,  whose  slock  it  had  been,  can  have  no  such  effect ;  for 
his  relation  to  the  parties  was  well  known  to  the  directors  of 
the  bank,  and  he  had  no  interest  in  the  transaction  adverse  to 
his  official  duty.     Whether  the  stock  should  become  the  prop- 
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ei'tj'  of  the  Cecil  National  Bank,  free  from  the  claim  of  the 
appellees,  or  should  remain  subject  to  the  claim  of  the  latter, 
was  equally  indifferent  to  him,  as  in  either  event  it  served  to 
pay  an  equivalent  amount  of  debt  for  which  he  was  liable.  It 
is  not  alleged,  and  is  not  shown,  that  the  appellants  were  aware 
of  Claxton's  relation  to  the  firm  of  Powell  &  Co.,  or  of  their 
indebtedness  to  the  bank  whose  officers  they  were,  and  there 
is  no  ground  for  imputing  fraud  to,  or  suspecting  collusion 
with,  them. 

Our  conclusion,  therefore,  is,  as  to  this  point,  that  the  Wat- 
sontown  Bank  was  lawfully  represented  by  Claxton,  its  cashier, 
in  this  transaction,  and  is  etfectually  bound  by  his  acts.  It  re- 
mains to  consider  what  was  the  nature  and  elfect  of  what  was 
in  fact  done. 

A  complete  transfer  of  the  title  to  the  stock  upon  the  books 
of  the  bank,  it  is  not  doubted,  would  have  the  effect  to  vest  it 
in  the  transferee,  free  from  any  claim  or  lien  of  the  bank.  The 
consent  of  the  bank,  made  necessary  to  such  transfer,  is  the 
waiver  of  its  right,  as  its  refusal  would  be  the  assertion  of  it. 
The  transfer,  when  thus  consummated,  destroys  the  relation  of 
membership  between  the  corporation  and  the  old  stockholder, 
with  all  its  incidents,  and  creates  au  orighial  relation  with  the 
new  member,  free  from  all  antecedent  obligations.  This  legal 
relation  and  proprietary  interest,  on  which  it  is  based,  are  quite 
independent  of  the  certificate  of  ownership,  which  is  mere 
evidence  of  title.  The  complete  tkct  ol  title  may  very  well 
exist  without  it.  All  that  is  necessary,  when  the  transfer  is 
required  by  law  to  be  made  upon  the  books  of  the  corporation, 
is  that  the  fact  should  be  appropriately  recorded  in  some  suit- 
able register  or  stock  list,  or  otherwise  formally  entered  upon 
its  books.  For  this  purpose  the  account  in  a  stock  ledger, 
showing  the  names  of  the  stockholders,  the  number  and 
amount  of  the  shares  belonging  to  each,  and  the  sources  of  their 
title,  whether  by  original  subscription  and  payment,  or  by  de- 
rivation from  others,  is  quite  suitable,  and  fully  meets  the  re- 
quirements of  the  law.     Accordingly,  when  the  cashier  of  the 
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Watsontown  bank  received  from  Tome  the  certificate,  with 
the  authority  for  its  transfer  to  him  duly  executed  by  Powell  & 
Co.,  and,  in  pursuance  of  the  request  to  make  the  transfer, 
charged  it  in  the  account  against  the  former  owner,  and  gave 
to  Tome  the  corresponding  credit,  the  latter  became  a  stock- 
holder in  the  bank,  invested  with  the  legal  title  to  the  stock, 
and  with  all  the  rights,  powers,  and  privileges  belonging  to 
that  character.  Nothing  more  remained  to  be  done  to  make 
the  conveyance  of  title  complete  and  absolute,  and,  so  far  as 
the  bank  was  concerned,  it  was  irrevocable.  It  had  consented 
to  the  transfer,  and  the  transfer  had  been  made.  Thencefor- 
ward the  rights  of  Tome  in  respect  to  the  stock  in  question 
were  all  they  could  have  been  if  it  had  belonged  to  him  by 
virtue  of  an  original  subscription.  The  claim  of  the  bank 
upon  it,  based  upon  the  existing  relation  with  the  former 
owner,  ceased  when,  with  its  consent  and  through  its  act,  that 
relation  ceased. 

The  Cecil  National  Bank,  then,  had  become  the  owner  of 
the  legal  title  to  the  stock  which  Powell  &  Co.  transferred,  and 
was  entitled  to  demand  recognition  from  the  bank  of  its  rights 
as  a  stockholder,  and  to  the  customary  certificate  as  evidence 
of  its  ownership. 

On  the  supposition  that  not  the  legal  title,  but  only  an  equity 
based  on  an  executory  contract  for  transfer,  passed  to  the  ap- 
pellants by  virtue  of  the  transaction  with  the  cashier  of  the 
Watsontown  bank,  their  right  to  the  relief  prayed  for  is  not 
less  clear.  Aside  from  the  recognition  of  the  title  as  com- 
plete, by  accepting  and  acting  upon  the  power  of  attorney 
given  by  Tome  to  sell  and  transfer  it  as  his  stock,  and  the  sales 
made  to  the  Scotts  under  it,  whose  title  is  not  denied,  and  yet 
cannot  be  better  than  that  of  their  vendor,  which  is  disputed, 
the  subsequent  conduct  of  the  Watsontown  bank  raises  an 
equity  against  it  which  is  superior  to  its  legal  right  to  insist 
upon  a  lien  on  account  of  the  debt  of  Powell  &  Co.  When 
Tome  made  his  claim  on  behalf  of  the  Cecil  National  Bank 
for  a  transfer  of  the  stock,  if  the  appellee  had  intended  to 
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insist  on  its  legal  right  and  assert  its  lien,  then  was  the 
proper  time  to  do  it ;  for  it  then,  at  least,  had  notice  of  the 
interest  and  the  claim  of  the  appellants.  If  it  had  done  so 
promptly,  the  latter  might  still  have  had  an  opportunity  to  ob- 
tain other  security,  or  to  enforce  by  other  means  their  claims 
against  their  debtors,  who,  although  in  default,  do  not  appear 
to  have  been  as  yet  in  extremis.  So  far,  however,  from  adopt- 
ing this  course,  the  Watsontown  bank  pursued  one  exactly  the 
reverse.  It  permitted  the  parties,  'y  its  actual  exercise,  to  rest 
in  the  belief  that  their  riglU  to  dispose  of  the  stock  for  the  pur- 
pose of  paying  the  debt  due  them  would  not  be  questioned, 
until  the  failure  at\d  assignment  of  Powell  &  Co.  made  any 
other  resort  useless ;  and,  having  induced  them  to  alter  theif 
condition  by  reliance  upou  assurances  which  were  equivalent 
to  a  declaration  that  it  had  no  adverse  claim,  the  appellee 
cannot  now.be  permitted  to  assert  a  lien,  lost  by  its  own 
laches,  and  the  enfovcementof  which  would  operate  as  a  fraud. 
For  these  reasons,  we  conclude  that  the  appellants  are  en- 
titled to  the  relief  sought  by  their  bill,  and  that  the  decree,  so 
far  as  it  denies  it,  should  be  reversed.  It  is  accordingly  so 
ordered,  and  the  cause  is  remanded,  with  instructions  to  modify 
the  decree  in  accordance  with  this  opinion. 

Eeversed. 


Ex  PARTE  William  P.  Slayton,  administrator  oe  Montgom- 
ery Grossman. 

AprU3,  1882. 

1.  Notwithstaiidino;  Aduiiialty  Rules  Nos.  54-57,  the  owner  ot  a  vessel  may 

institute  appi-opriato  proceedings  in  a  court  of  competent  jui'isdiction 
to  obtain  tfie  benetit  of  the  limitation  of  liability  provided  by  sections. 
4284  and  42S5  of  the  Revised  Statutes  of  the  United  State-s  without 
waiting  for  a  suit  to  be  begun  against  him  or  his  vessel  for  the  loss  out 
of  which  the  liability  arises. 

2.  A  Distnct  Court  in  Admiralty  at  the  port  wrhithcr  the  ve.sscl  when  lost 

was  bound,  which  had  appointed  a  trustee,  to  whom,  the  owner  con- 
veyed all  his  iuterest  in  the  i-eniiiauts  ofc  the  vessel  and  paid  the 
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freight-money,  thereby  acquires  jurisdiction  to  entertain  the  proceed- 
ing tor  limitation  of  liability,  even  thougli  the  wreck  may  not  be  in 
the  district. 
3.  The  District  Court,  having  acquired  jnrisdiction,  has  tlie  riglit  to  de- 
cide what  persons  are  entitled  to  share  in  the  fund,  and  this  court  will 
not,  on  a  writ  of  prohibition,  indicate  to  it  the  parties  to  wliom  to 
distribute  the  fund. 

Petition  for  a  writ  of  prohibition. 

Alfred  Russell,  for  petitioner. 

A.  T.  Britton  and  J.  H.  MeGowan,  for  respondent. 

Waite,  C.  J. — We  are  of  opinion  that,  notwithstanding 
Admiralty  Rules  Nos.  54,55, 56  and  57  of  this  court,  the  owner 
of  a  vessel  may  institute  appropriate  proceedings  in  a  court  of 
competent  jursidictioLj  to  obtain  the  benefit  of  the  limitation  of 
liability  provided  for  by  sections  4284  and  4285  of  the  Revised 
.Statutes,  without  waiting  for  a  suit  to  be  begun  against  him  or 
his  vessel  for  the  loss  out  of  which  the  liability  arises.  As 
was  said  at  this  term,  in  Dyer  v.  National  Steam  Navigation 
■Co.,  our  rules  were  not  intended  to  prevent  an  owner  from 
availing  himself  of  any  other  remedy  or  process  which  the  law 
itself  entitled  him  to  adopt,  but  to  aid  him  in  bringing^  into 
concourse  those  having  claims  against  him  arising  from  the 
acts  of  the  master  or  crew. 

Section  4284  expressly  allows  the  owner  to  institute  appro- 
priate proceedings  iu  any  court,  that  is  to  say,  any  court  of  com- 
petent jurisdiction,  for  the  purpose  of  apportioning  the  sum 
for  which  he  is  liable  among  the  proper  parties.  Section  4285 
provides  that  it  shall  be  deemed  a  sutiicient  compliance  on  the 
part  of  the  owner  with  the  requirements  of  the  act  if  he  shall 
transfer  all  bis  interest  in  the  vessel  and  freight  to  a  trustee, 
appointed  by  the  court,  for  the  pereons  who  may  prove  to  be 
legally  entitled  thereto.  Any  court,  therefore,  which  gets 
actual  possession  of  the  things  to  be  transferred,  and  about 
which  the  concourse  of  claimants  is  to  be  had,  is  a  court  of 
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competent  jurisdiction  to  try  the  questions  that  will  properly 
arise  upon  the  apportionment  to  be  mg.de.  Even  thoua^h  pro- 
ceedings should  be  instituted  by  the  owner  before  he  or  his  ves- 
sel  is  sued,  the  courts  will  either  follow  our  rules  as  far  as  practi- 
cable, or  do  something  which  is  equivalent,  to  obtain  jurisdic- 
tion of  the  things  about  which  the  litigation  is  to  be  had.  No 
monition  can  properly  issue,  either  under  the  operation  of  our 
rules  or  otherwise,  until  this  jurisdiction  of  the  thing  has  been 
in  some  way  secured. 

On  looking  into  the  return  of  the  district  judge  in  this  case, 
we  iind  that  the  proceedings  were  instituted  by  the  owner  of 
the  steamer  Alpena  in  the  district  where  the  port  is  situated, 
to  which  the  steamer  was  bound  at  the  time  the  loss  occurred, 
on  one  of  her  regular  trips  between  Grand  Haven,  Michigan, 
and  Chicago,  Illinois;  that  the  steamer  lies  sunk  in  Lake 
Michigan;  that  some  portions  of  the  wreck  were  washed  ashore 
in  Michigan,  between  Grand  Haven  and  Chicago ;  that  on  filing 
the  petition  an  order  was  entered  by  the  court  appointing  a 
trustee,  such  as  was  provided  for  in  the  statute,  and  requir- 
ing the  owner  to  transfer  tohimall  its  right,  title,  and  interest 
to  whatever  remained  of  the  steamer,  her  tackle,  apparel,  and 
furniture,  and  the  pending  freight ;  that  such  a  transfer  was 
made,  and  freight  admitted  to  be  pending  amounting  to  one 
hundred  and  ninety-six  dollars,  actually  paid  over,  and  that 
when  this  was  done  the  monition  issued.  It  is  true  the  return 
does  not  expressly  show  that  the  remnants  of  the  wreck,  scat- 
tered on  the  shores  of  the  lake,  have  actually  been  gathered 
together  and  brought  within  the  Northern  District  of  Illinois, 
but  it  is  stated  that  the  transfer  has  been  made  and  the  freight- 
money  paid  over.  This  is  not  denied.  Such  being  the  case, 
we  cannot  say  the  court  (upon  the  showing  here  made)  has  not 
acquired  jurisdiction  of  the  thing  about  which  the  litigation 
arises,  to-wit,  the  fund  to  be  apportioned  among  the  parties 
who  may  prove  to  be  legally  entitled  thereto.  It  has  the  freight- 
money  in  its  possession,  and  its  trustee  is  in  a  condition  to 
gather  up  the  remnants  of  the  vessel,  if  it  has  not  already  been 
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done.  The  jurisdiction  of  the  court  is  not  dependent  at  all  on 
the  amount,  but  on  the  rightful  possession. of  that  which  is  to 
be  divided. 

We  cannot,  on  an  application  for  a  writ  of  prohibition,  de- 
termine what  shall  be  the  effect  of  any  judgment  of  the  Dis- 
trict Court  while  exercising  its  rightful  jurisdiction,  neither  are 
we  to  determine  in  this  form  of  proceeding  what  persons,  or 
what  classes  of  persons,  are  entitled  to  the  fund  in  hand.  All 
these  are  questions  to  be  settled  in  some  other  way  than  by 
prohibiting  the  court  from  proceeding  under  the  jurisdiction  it 
has  acquired  by  getting  possession,  in  an  appropriate  manner, 
of  that  which,  according  to  the  claim  of  the  owner,  represents 
the  extent  of  his  liability  or  that  of  his  vessel.  Whether  it 
does  so  or  not,  is  to  be  settled  between  the  parties  when  the 
case  is  tried.  With  the  possession  and  control  of  the  property 
the  court  has  jurisdiction. 

The  petition  is  denied.  Denied. 


B.  S.  Russell  v.  Jesse  P.  Farley,  receiver  of  the  St.  Paul 
AND  Pacific  Railroad  Company. 

April  3,  1882. 

1.  A  court  of  equity  has,  as  an  inherent  power  independent  of  statute, 

tlie  right  to  impose  terms  or  require  security  for  damages  from  the 
party  applying  for  an  injunction  ;  and  this  power  is  inherent  in  the 
Federal  Circuit  Courts,  as  courts  of  chancery,  independent  of  statute. 

2.  And  having  tlie  power  of  imposing  tei-ms,  it  has  also  the  power  to  mit- 

igate them  or  relieve  from  them. 

3.  It  seems  that  the  chancery  court  which  awarded  the  injunction  has  the 

inherent  power,  on  deciding  against  the  complainant,  to  proceed  in 
the  same  suit  to  assess  the' damages  arising  from  the  injunction, 
and  will  not  leave  the  parties  to  an  action  at  law. on  the  injunction 
bond. 

4.  The  decision  of  the  inferior  court  on  the  amount  of  damages  sustained 

by  an  injunction  suit  is  so  much  a  matter  of  discretion  that  it  will 
require  a  very  clear  case  for  this  court  to  reverse  it. 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Minnesota. 

R.  L.  Ashhurst  and  T.  R.  Hubbard,  for  appellant. 

Henry  J.  Horn,  for  appellee. 

Bradley,  J. — This  case  comes  before  us  by  appeal  from  a 
decree  of  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Minnesota,  in  a  case  in  equity  wherein  Jesse  P.  Far- 
ley, as  receiver  of  certain  branch  lines  of  the  St.  Paul  and  Pa- 
cific Railroad  Company,  and  of  all  lands  and  other  property 
appurtenant  thereto,  was  complainant,  and  the  firm  of  De 
Graff  &  Co.,  the  Northern  Pacific  R.  R.  Co.,  the  Lake  Su- 
perior and  Mississippi  R.  R.  Co.,  B.  S.  Russell,  G.  W.  Cass,  re- 
ceiver of  the  Northern  Pacific  R.  R.  Co.,  and  C.  W.  Mead, 
general  manager  of  said  company,  were  defendants.  The 
complainant  was  appointed  receiver  August  1,  1873,  by  the 
Circuit  Court,  in  a  foreclosure  suit  brought  by  John  S.  Kennedy 
and  others,  trustees  under  a  mortgage  given  by  the  St.  Paul 
and  Pacific  R.  R.  Co.  to  secure  fifteen  millions  of  dollars  of 
bonds  issued  by  a  subsidiary  corporation  called  the  first  di- 
vision of  the  St.  Paul  and  Pacific  R.  R.  Co.,  wliich  had  a  con- 
tract to  build  the  railroad,  and  a  lease  of  the  road  for  ninety- 
nine  years.  Amongst  the  assets  supposed  by  the  receiver  to 
be  subject  to  this  mortgage  was  certain  railroad  iron,  which 
had  been  purchased  in  England  with  the  money  raised  by  the 
sale  of  the  bonds,  to  wit,  1,700  tons  lying  at  Glyndon,  on  the 
line  of  the  road,  and  1,000  tons  at  Duluth,  claimed  by  De 
Graff  &  Co.,  and  1,860  tons  at  Duluth,  claimed  by  B.  S.  Rus- 
sell ; — that  at  Duluth  being  mostly  held  in  the  custom-house 
for  unpaid  duties,  but  some  of  it  being  about  to  be  reshipped. 
The  bill  in  this  case  was  filed  by  the  receiver  in  the  State  Dis- 
trict Court  for  the  county  of  Ramsey  on  the  21st  of  June, 
1875,  seeking  to  set  aside  the  respective  transfers  of  iron  by 
virtue  of  which  De  GraiS  k  Co.  and  Russell  claimed  to  hold 
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it,  and  for  an  injunction  to  restrain  ihem  from  removing  it, 
or  taking  it  from  the  custom-house. 

By  a  statute  of  Minnesota  it  is  declared  that  "when  no 
special  provision  is  made  by  law  as  to  security  upon  injunction, 
the  court  or  judge  allowing  the  writ  shall  require  a  bond  on 
behalf  of  the  party  applying  for  such  writ,  in  a  sum  not  less 
than  two  hundred  and  iifty  dollars,  executed  by  him  or  some 
person  for  him,  as  principal,  together  with  one  or  more  suffi- 
cient sureties,  to  be  approved  by  said  court  or  judge,  to  the 
eifect  that  the  party  applying  for  the  writ  will  pay  the  party 
enjoined  or  detained  such  damages  as  he  sustains  by  reason 
of  the  writ,  if  the  court  iinally  decide  that  the  party  was  not 
entitled  thereto.  The  damages  may  be  ascertained  by  a  refer- 
ence or  otherwise  as  the  court  shall  direct."  (2  Bissell's  Stat- 
utes, 806,  sec.  121.) 

On  filing  the  bill  in  this  cause,  the  complainant  (the  said 
receiver)  obtained  a  temporary  injunction  upon  giving  to  the 
defendants  a  bond  in  the  penalty  of  ten  thousand  dollars,  with 
the  following  condition  to  wit:  "  Whereas  the  said  plaintiff  is 
about  to  apply  to  this  court  for  a  temporary  injunction  en- 
joining and  restraining  the  defendants,  and  each  of  them,  from 
shipping,  removing,  selling,  hypothecating,  transporting,  in- 
terfering, or  intermeddling  with  4,560  tons  of  iron  rails  now 
lying  at  Glyndon  and  Duluth,  Minnesota,  or  any  part  thereof: 
Now,  therefore,  if  the  plaintiff  will  pay  the  parties  enjoined  by 
such  writ,  or  detained  thereby,  such  damages  as  they  or  either 
or  any  of  them  may  sustain  by  reason  of  the  writ,  if  the  court 
finally  decide  that  the  party  was  not  entitled  thereto,  the  above 
obligation  shall  be  void;  else  of  full  force  and  virtue." 

De  Graff'  &  Co.  having  by  consent  rebouded  one  thousand 
tons  of  the  iron  claimed  hy  them,  the  court  on  the  11th  of 
August,  1875,  required  a  further  bond  from  the  complainant- 
in  the  sum  of  seventy-nine  thousand  dollars,  the  condition  of 
which  was  as  follows,  to  wit:  "Whereas  an  injunction  has 
heretofore  been  granted  in  this  court  enjoining  and  restrain- 
ing the  said  defendants,  and  each  of  them,  from  shipping,  re- 
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moving,  selling,  h3'pothecating,  transferring,  or  interfering,  or 
intermeddling  with  4,500  tons  of  iron  rails  now  lying  at  Glyn- 
don  and  Dnluth,  Minnesota,  or  any  part  thereof;  and  whereas 
said  injunction  is  still  in  force  and  eifect  except  as  to  one 
thousand  tons  of  said  iron,  claimed  by  said  De  Graff  &  Co., 
at  Duluth,  aforesaid  ;  and  whereas  the  said  court  has  ordered, 
as  a  condition  for  the  continuance  of  said  injunction,  that  the 
plaintiff  execute  to  the  defendants  herein  a  bond  in  the  sum  of 
seventy -nine  thousand  dollars,  in  addition  to  the  bond  for  ten 
thousand  dollars  heretofore  given  by  the  plaintiff  on  the  issu- 
ance of  the  injunction :  Now,  therefore,  if  the  plaintiff  will 
pay  the  parties  enjoined  by  such  injunction  or  detained  thereby 
such  damages  as  they,  or  either  or  any  of  them,  may  sustain 
by  reason  of  such  injunction,  if  the  court  finally  decide  that 
the  party  was  not  entitled  thereto,  the  above  obligation  shall 
be  void ;  else  of  full  force  and  virtue." 

The  defendants  severally  answered  the  bill,  and  on  the  first 
of  March,  1876,  on  application  of  the  complainant,  the  cause 
was  removed  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Minnesota.  After  taking  a  large  amount  of  evi- 
dence, it  was  brought  to  a  hearing,  and  on  the  13th  of  October, 
1877,  a  final  decree  was  made  dismissing  the  bill  as  to  De  Graff 
&  Co.,  without  cost  to  either  party.  As  to  the  defendant  Eus- 
'  sell,  who  was  charged  with  holding  eighteen  hundred  and  sixty 
tons  of  the  iron,  it  appeared  that  he  was  acting  as  agent  for 
William  G.  Morehead,  who  was  trustee  or  agent  for  the  First 
Division  Company  in  procuring  the  iron  and  carrying  on  the 
work  of  construction,  and  who  had  sold  to  De  Graff  &  Co., 
sub-contractors,  the  iron  claimed  by  them,  in  part  payment  of 
moneys  due  them  for  work,  and  had  pledged  a  portion  of  the 
-eighteen  hundred  and  sixty  tons  of  iron  (claimed  by  Eussell) 
to  pay  Jay  Cooke  &  Co.  for  advances  of  money,  and  Jay 
Cooke  &  Co.  had  pledged  and  sold  it  to  the  United  States  (the 
Navy  Department)  for  a  debt  due  to  it.  Some  ten  hundred 
and  ninety  tons  of  the  eighteen  hundred  and  sixty  tons  in 
question  remained  at  Duluth  unsold,  and  this  was  claimed  by 
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Edward  M.  Lewis,  trustee  in  bankruptcy  of  Morehead ;  but  the 
court  held  that  it  was  subject  to  the  mortgage,  and  that  the 
receiver  was  entitled  to  it.  The  decree  on  this  part  of  the  case 
was  as  follows,  to  wit : 

"  It  is  also  further  ordered,  adjudged,  and  decreed  that  the 
said  Farley,  as  receiver,  as  against  the  defendant  B.  S.  Russell, 
ahd  against  the  defendant  Edward  M.  Lewis,  trustee  in  bank- 
ruptcy of  WilHara  G.  Morehead  and  others,  is  entitled,  for  the 
beneiit  of  the  trust  which  he  represents,  to  all  the  iron  rails  in 
controversy  herein  not  sold  to  Ue  Gi'aff  &  Co.,  and  not  pledged 
and  sold  to  the  Navy  Department;  which  said  iron  rails,  sub- 
ject to  the  customs  duties  to  the  United  Btates,  thus  decreed 
to  the  said  Farley  as  receiver,  he  is  authorized  to  use  in  the 
construction  of  the  said  extention  lines  or  to  sell  at  the  best 
prices  and  on  the  best  terms  practicable,  and  apply  the  net  pro- 
ceeds thereof  to  the  credit  of  the  mortgage  dated  April  1, 1871, 
executed  by  the  St.  Paul  &  Paciiic  Eailroad  Company  to  Horace 
Thomson,  George  L.  Becker,  and  William  G.  Morehead,  trus- 
tees, who  in  the  said  trust  have  been  succeeded  by  the  said  Wet- 
more,  Pearsal,  and  Denny  as  trustees,  and  which  mortgage  is  now 
being  foreclosed  in  this  court,  neither  party  as  against  the  other 
to  recover  costs  and  damages.  It  is  further  adjudged  and  de- 
creed that  all  transfers  of  the  eighteen  hundred  and  sixty  tons 
of  iron  in  controversy  herein  claimed  by  defendant  liussell 
from  William  G.  Morehead  to  said  Russell,  except  transfers 
relating  to  the  iron  pledged  to  the  Navy  Department,  are  null 
and  void,  and  that  said  Russell  has  no  right,  title,  or  interest 
therein  as  against  the  said  Farley  and  said  trustees.  It  is 
further  ordered,  adjudged,  and  decreed  that  said  Farley  has  no 
right,  title,  or  interest  in  the  iron  transferred  to  the  Navy  De- 
partment, and  which  is  claimed  herein  by  defendants  Russell 
and  Lewis;  and  it  is  further  adjudged  that  neither  the  plain- 
tiff nor  the  defendant  Russell  is  entitled  to  costs  or  damages 
herein. 

Russell  alone  appealed  from  this  decree,  and  appealed  only 
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from  that  portion  of  it  which  declared  that  ueither  party  as 
against  the  other  is  entitled  to  costs  or  damages. 

That  an  appeal  does  not  lie  from  a  decree  in  equity  as  to  the 
costs  merely,  is  well  settled.  (Canter  v.  Amer.  Ins.  Co.,  3 
Pet,  307;  Elastic  Fabrics  Co.  v.  Smith,  100  U.  S.,  112.)  But 
it  is  contended  by  the  appellent  that  the  Circuit  Court  had  no 
power  to  decree  that  he  was  not  entitled  to  damages,  thereby 
precluding  him  from  recovering  damages  on  the  injunction 
bond;  and  if  it  had  any  power  to  make  a  decree  on  the  subject 
of  damages,  the  decree  denying  him  damages  in  this  case  is 
erroneous. 

Had  the  cause  remained  in  the  State  court,  there  can  be  no 
doubt  that  court,  under  the  Minnesota  statute  which  required 
an  injunction  bond  to  be  given,  could  have  determined  the 
question  of  damages.  The  statute  expressly  declares  that 
"  the  damages  may  be  ascertained  by  a  reference,  or  otherwise, 
as  the  court  shall  direct."  But  the  Circuit  Court  of  the  United 
States  is  not  governed  in  its  practice  in  equity  by  the  laws  of 
the  State  in  which  it  sits,  but  by  the  rules  of  practice  prescribed 
by  this  court  and  by  the  Circuit  Court  not  inconsistent  there- 
with ;  and,  when  these  are  silent,  by  the  practice  of  the  High 
Court  of  Chancery  in  England  prevailing  when  the  equity 
rules  were  adopted,  so  far  as  the  same  may  reasonably  be  ap- 
plied. (Equity  Eule  90.)  The  injunction  bond  taken  by  the 
State  court,  it  is  true,  comes  into  the  Circuit  Court  with  the 
other  proceedings  in  full  force;  but  the  power  of  the  Circuit 
Court  to  deal  with  it  depends  upon  the  principles  which  gov- 
ern the  practice  of  that  court,  the  same  as  if  it  had  been  origin- 
ally taken  by  its  direction. 

The  question  then  arises  whether  the  circuit  courts  have 
any  power  to  make  a  decree  on  the  subject  of  damages  arising 
from  an  injunction,  where  an  injunction  bond  has  been  re- 
quired. Where  no  bond  or  undertaking  has  been  required, 
it  is  clear  that  the  court  has  no  power  to  award  damages  sus- 
tained by  either  party  in  consequence  of  the  litigation,  except 
by  making  such  a  decree  in  reference  to  the  costs  of  the  suit 
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as  it  may  deem  equitable  and  just.  Has  it  any  such  power,  or 
any  power  over  the  subject,  where  such  a  bond  has  been  given  ? 
For  a  solution  of  this  question  it  will  be  proper  to  advert 
briefly  to  the  history  and  object  of  this  kind  of  obligation. 

It  is  a  settled  rule  of  the  Court  of  Chancery,  in  acting  on 
applications  for  injunctions,  to  regard  the  comparative  injury 
which  would  be  sustained  by  the  defendant  if  an  injunction 
were  granted,  and  by  the  complainant  if  it  were  refused. 
(Kerr  on  Injunctions,  209,  210.)  And  if  the  legal  right  is 
doubtful,  either  in  point  of  law  or  of  fact,  the  court  is  always 
reluctant  to  take  a  course  which  may  result  in  material  injury 
to  either  party;  for  the  damage  arising  from  the  act  of  the 
court  itself  is  damnum,  absque  injuria,  for  which  there  is  no 
redress  except  a  decree  for  the  costs  of  the  suit,  or,  in  a  proper 
case,  an  action  for  malicious  prosecution.  To  remedy  this 
difficulty,  the  court,  in  the  exercise  of  its  discretion,  frequently 
resorts  to  the  expedient  of  imposing  terms  and  conditions 
upon  the  party  at  whose  instance  it  proposes  to  act.  The  power 
to  impose  such  conditions  is  founded  upon,  and  arises  from, 
the  discretion  which  the  court  has  in  such  cases  to  grant  or 
not  to  grant  the  injunction  applied  for.  It  is  a  power  inherent 
in  the  court,  as  a  court  of  equity,  and  has  been  exercised 
from  time  immemorial.  The  older  authorities  refer  to  numer- 
ous instances  in  which  it  has  been  exercised.  Chief  Baron 
Gilbert,  in  his  Forum  liomanum,  p.  196,  (repeated  in  Bacon's 
Abridgment,  title  Injunction,  C,)  speaking  of  the  course  where 
an  answer  is  put  in  denying  the  equity  of  the  bill,  fol- 
lowed by  a  rule  nisi  to  dissolve  the  injunction,  says:  "The 
plaintiff  must  show  cause,  either  upon  the  merits  or  upon 
filing  of  exceptions ;  if  upon  the  merits,  the  court  may  put  what 
terms  they  please  upon  him,  as  bringing  in  the  money,  or  pay- 
ing it  to  the  party,  subject  to  the  order  of  the  court,  or  giving 
judgment  with  a  release  of  errors,  and  consenting  to  bring  no 
writ  of  error,  or  to  gioe  security  to  abide  the  order  on  hearing, 
or  the  like."  (See  also  JSTewland^s  Ch.  Pract.,  223,  224 ;  Kerr 
on  Injunctions,  212,  622;  Story's  Eq.  Jurisp.,  sections  9686, 
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959d.)  In  the  case  of  Marquis  of  Downshire  v.  Lady  Sandys, 
(6  Ves.,  107,)  A.  D.  1801,  Lord  Eldon  said  if  there  was  a 
real  doubt  on  the  subject  in  controversy,  he  would  direct  an 
issue,  "  taking  care  that  if  in  the  result  of  such  a  direction 
the  defendant  should  be  prejudiced  by  not  being  permitted  to 
cut  in  the  meantime,  [trees  claimed  to  be  ornamental,]  the 
plaiutift'  should  undertake  to  pay  the  value,  if  the  decision 
should  be  against  him."  In  a  similar  case,  in  182.5,  the  same 
judge  made  an  order  that  the  plaintiff  should  go  before  the 
master  and  give  such  security  as  would  in  the  master's  judg- 
ment secure  to  the  defendants  the  value  of  all  the  trees  which 
they  should  be  prevented  from  cutting  by  the  injunction,  in 
case  it  should  finally  turn  out  in  the  judgment  of  the  court 
that  they  ought  not  to  have  been  enjoined  in  equity."  (Womb- 
well  V.  Belasyse,  6  Ves.,  110,  note.) 

Mr.  Kerr,  in  his  Treatise  on  Injunctions,  says:  "In  balanc- 
ing the  comparative  convenience  or  inconvenience  from  grant- 
ing or  withholding  an  injunction,  the  court  will  take  into  con- 
sideration what  means  it  has  of  putting  the  party  who  may 
be  ultimately  successful  in  the  position  he  would  have  stood 
if  his  legal  rights  had  not  been  interfered  with.  The  court 
may  often,  by  imposing  terms  on  the  one  party,  as  the  con- 
dition of  either  granting  or  withholding  the  injunction,  secure 
the  other  party  from  damage  in  the  event  of  his  proving  ulti^^ 
mately  to  have  the  legal  right.  *  *  *  The  defendant  may 
be  required  to  do  such  acts,  or  execute  such  works,  or  other- 
wise deal  with  the  same  as  the  court  shall  direct ;  or  to  enter 
into  an  undertaking  to  refrain  from  doing  in  the  meantime  the 
acts  complained  of  by  the  bill,  or  to  abide  the  order  the  court 
may  make  as  to  damages  or  otherwise,  in  the  event  of  the 
legal  right  being  determined  in  favor  of  the  plaintiff.  *  *  * 
So,  on  the  other  hand,  as  a  condition  of  granting  an  injunc- 
tion, [the  court  may]  require  the  plaintiff  to  enter  into  an 
undertaking  as  to  damages,  in  the  event  of  the  right  at  law 
being  determined  in  favor  of  the  defendant  and  the  injunc- 
tion proving  to  have  been  wrongly  granted."  (Kerr  on  Injunc, 
27  \i 
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212.)  Again,  in  another  place,  he  says:  "In  doubtful  cases, 
where  damage  may  be  occasioned  to  the  defendant  in  the 
event  of  an  injunction,  or  interim  restraining  order,  proving 
to  have  been  wrongly  granted,  the  court  will  require  the 
plaintifi',  as  a  condition  of  its  interference  in  his  favor,  to  enter 
into  an  undertaking  to  abide  by  any  order  it  may  make  as  to 
damages."  (Kerr,  622.)  In  Wilkins  v.  Aitkin,  17  Ves.,  422, 
where  a  bill  was  tiled  to  prevent  the  infringement  of  a  copy- 
right, but  it  being  doubtful  whether  the  defendant  did  more 
than  make  allowable  extracts  from  the  plaintiff's  work.  Lord 
Eldon  said:  "The  proper  course  in  this  instance  will  be  to 
permit  this  work  to  be  sold  in  the  meantime ;  the  defendant 
undertaking  to  account  according  to  the  result  of  the  action." 
(P.  426.) 

The  same  practice  has  prevailed  in  this  country,  in  some 
cases  in  pursuance  of  statute,  and  in  others  by  the  action  of 
the  court  itself.  As  early  as  1723  a  law  was  passed  in  Mary- 
land, that  any  person  desiring  to  proceed  in  equity  against  a 
verdict  or  judgment  rendered  against  him  in  the  County  Court 
should  be  required  to  give  security  in  double  the  amount  of 
the  debt  for  the  due  prosecution  of  the  inj  unction  and  paj'ment 
of  debt  and  all  costs  and  damages  that  should  accrue  in  the 
Chancery  Court,  or  should  be  occasioned  by  the  delay,  unless 
the  Court  of  Chancery  should  decree  to  the  contrary,  and  in  all 
things  obey  such  orders  and  decree  as  the  court  should  make. 
In  1793  an  additional  law  was  passed,  to  the  effect  that  when- 
ever application  should  be  made  for  an  injunction  to  stay  pro- 
ceedings at  law,  the  chancellor  should  have  power  and  discre- 
tion to  require  the  applicant  to  give  a  bond  to  the  plaintiff  at 
law,  with  condition  to  perform  such  order  or  decree  as  the 
chancellor  should  finally  pass  in  the  cause. 

Similar  laws  were  passed  in  Virginia  in  1787,  and  in  New 
Jersey  in  1799,  and  no  doubt  in  other  States  at  an  early  date. 
Their  object  was,  where  an  adjudication  had  already  been  at 
law,  to  make  it  compulsory  on  the  chancellor  to  require  secu- 
rity befqre  granting  an  injunction.     The  jealousy  of  the  courts 
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of  law  at  the  interference  of  the  Court  of  Chancery  with  their 
judgments  is  a  matter  of  historical  notoriety.  But  these  laws 
did  not  interfere  with  the  chancellor's  discretionary  power  to 
require  a  bond  in  all  other  cases. 

Regulations  substantially  similar  to  those  above  adverted  to 
were  prescribed  by  the  general  rule  of  the  Court  of  Chancery 
of  New  York  prior  to  the  adoption  of  the  Kevised  Statutes. 
In  1828  they  were  codified,  with  amendments,  in  that  revision. 
But  the  rule,  as  well  as  the  statute,  only  related  to  injunctions 
for  staying  proceedings  at  law. 

In  1830  the  Chancellor  of  New  York,  for  the  first  time, 
made  a  general  rule,  (No.  31,)  that  where  no  special  provision 
was  made  by  law  as  to  security,  the  vice-chancellor,  or  master, 
who  allowed  an  injunction  out  of  court  should  take  from  the 
complainant,  or  his  agent,  a  bond  to  the  party  enjoined,  either 
with  or  without  sureties  in  the  discretion  of  the  officei',  in  such 
sum  as  might  be  deemed  sufficient,  not  less  than  five  hundred 
dollars,  conditioned  to  pay  such  party  all  damages  he  might 
sustain  by  reason  of  such  injunction  if  the  court  should  decide 
that  the  complainant  was  not  entitled  to  the  same  ;  and  that 
the  damages  might  be  ascertained  by  a  reference  or  otherwise, 
as  the  court  should  direct.  (1  Hoffman's  Chan.  Prac,  80  ;  1 
Barb.,  do.,  622;  2  Paige's  Rep.,  122.)  The  object  no  doubt 
was  to  prevent  hasty  and  oppressive  injunctions  from  being 
issued  by  subordinate  officers. 

This  rule,  enlarged  and  made  applicable  to  all  courts  and 
judges,  was  copied  in  the  New  York  Code  of  Procedure  of 
1848,  sec.  195,  (now  sec.  222,)  and  has  been  followed  in  other 
codes  and  systems  of  practice  in  other  states.  (See  2  R.  S. 
Wisconsin,  748 ;  also  Laws  of  Illinois,  Iowa,  Colorado,  &c.) 
It  was  substantially  adopted  in  the  Chancery  Rules  of  New 
Jersey  in  1853,  except  that  it  was  left  to  the  discretion  of  the 
officer  to  require  a  bond  or  not.  It  was  copied  in  the  statutes 
of  Minnesota,  under  which  the  bonds  in  the  present  case  were 
taken,  as  may  be  seen  by  comparing  it  with  the  section  of  said 
statutes  already  cited. 
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But  no  act  of  Congress,  or  rule  of  this  court,  has  ever  been 
passed  or  adopted  on  this  subject;  The  courts  of  the  United 
States,  therefore,  must  still  be  governed  in  the  matter  by  the 
general  principles  and  usages  of  equity.  To  these  we  have 
already  adverted  so  far  as  concerns  the  power  to  require  security 
or  impose  terms  before  granting  an  injunction.  It  remains  to 
notice  the  control  which  a  Court  of  Chancery  may  exercise  in 
relieving  from  or  modifying  such  terms  during  the  progress  or 
at  the  termination  of  the  cause,  and  of  enforcing  and  carry- 
out  the  conditions  imposed  or  the  undertakings  entered  into. 

Since  the  discretion  of  imposing  terms  upon  a  party  as  a 
condition  of  granting  or  withholding  an  injunction  is  an  inher- 
ent power  of  the  court,  exercised  for  the  purpose  of  efiecting 
justice  between  the  parties,  it  would  seem  to  follow  that,  in 
the  absence  of  an  imperative  statute  to  the  contrary,  the  court 
should  have  the  power  to  mitigate  the  terras  imposed,  or  to  re 
lieve  from  thera  altogether  whenever  in  the  course  of  the  pro- 
ceedings it  appears  that  it  would  be  inequitable  or  oppres- 
sive to  continue  them.  Besides,  the  power  to  impose  a  condi- 
tion implies  the  power  to  relieve  from  it.  If,  for  example,  it 
is  deemed  proper  upon  an  application  for  an  injunction  to  I'e- 
■  quire,  as  a  condition  of  granting  or  withholding  it,  that  a  sum 
of  money  should  be  paid  into  court,  or  that  a  deed  or  other 
document  should  be  deposited  with  the  register,  and  the  devel- 
opments of  the  case  are  afterward  such  as  to  make  it  mani- 
festly unjust  to  retain  the  fund  or  document  and  deprive  the 
owner  of  its  use,  the  court  assuredly  has  the  power  (though 
und(jubtedly  to  be  exercised  with  caution)  to  order  it  to  be 
delivered  Out  to  the  party.  When  the  pledge  is  no  longer  re- 
quired for  the  purposes  of  justice,  the  court  must  have  the 
power  to  release  it,  and  leave  the  parties  to  the  ordinary  rem- 
edies given  by  the  law  to  litigants  inter  sese.  Where  the  fund 
is  security  for  a  debt  or  a  balance  of  account,  or  other  money 
demand,  this  would  rarely  be  allowable;  but  in  many  other 
cases  it  might  not  unfrequently  occur  that  injustice  would  re- 
sult from  keeping  property  impounded  in  the  court.     On  gen- 
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.  eral  principles  the  same  reason  applies  where,  instead  of  a 
pledge  of  money  or  property,  a  party  is  required  to  give  bond 
to. answer  the  damage  which  the  adverse  party  may  sustain  by 
the  action  of  the  court.  In  the  course  of  the  cause,  or  at  the 
final  hearing,  it  may  manifestly  appear  that  such  an  extraor- 
dinary security  ought  not  to  be  retained  as  a  basis  of  further 
litigation  between  the  parties;  that  the  suit  has  been  fairly  and 
honestly  pursued  or  defended  by  the  party  who  was  required 
to  enter  into  the  undertaking,  and  that  it  would  be  inequitable 
to  subject  him  to  any  other  liability  than  that  which  the  law 
imposes  in  ordinary  eases.  In  such  a  case  it  would  be  a  perver- 
sion rather  than  a  furtherance  of  justice  to  deny  to  the  court 
the  power  to  supersede  the  stipulation  imposed. 

Against  this  view,  however,  the  appellants  have  strenuously 
urged  the  case  of  Novello  v.  James,  5  DeGex,  M.  &  G.,  876,  in 
which  an  injunction  against  the  sale  of  certain  compositions  of 
Mendelssohn,  in  violation  of  a  copyright,  was  obtained  on  an 
undertaking  of  the  plaintiff  to  abide  the  order  of  the  court 
as  to  damages.  After  a  three  years'  litigation,  the  case  was 
decided  against  the  plaiutitF.  The  legal  title  having  been  a 
doubtful  one,  the  plaintift"  moved  that  his  bill  might  be  dis- 
missed without  costs,  and  the  defendant  moved  that  the  plain-' 
titf  might  be  decreed  to  pay  him  damages  sustained  by  reason 
of  the  injunction.  The  vice-chancellor  decided  that  the  proper 
damages  would  be  the  costs  of  the  suit.  Upon  appeal  this  or- 
der was  reversed,  upon  the  ground  that  the  defendant,  under 
the  circumstance,  had  a  right  to  insist  on  having  his  damages 
ascertained  either  by  reference  to  an  officer  of  the  court  or  by 
a  trial  at  law.  The  Lords  Justices  thought  that  it  would  be  un- 
just to  the  defendant  to  disregard,  or  not  to  give  effect  to,  the 
undertaking  which  was  the  price  at  which  the  plaintiff  accepted 
the  hijunction  ;  and  that  there  was  not  sufficient  evidence  be- 
fore the  vice-chancellor  to  enable  him  to  decide  what  the  de- 
fendant's damages  amounted  to,  or  whether  the  costs,  suppos- 
ing him  not  otherwise  entitled  to  them,  were  a  just  measure 
of  the  damages. 
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It  is  evident  from  a  careful  reading  of  this  case  that  the  de- 
cision was  based  on  the  merits;  and  that  the  Lords  Justices 
were  of  opinion  that  the  defendant  was  entitled  to  damages; 
not  as  a  matter  of  course,  because  an  undertaking  had  been 
given,  but  as  a  matter  of  justice  and  equity  which  the  under- 
taking would  enable  him  to  enforce.  They  held,  therefore,  that 
evidence  of  the  damages  should  have  been  taken,  and  that 
the  decree  of  the  vice-chancellor  was  erroneous  because  niade 
without  any  such  evideuce.  We  do  not  perceive  that  this 
case  is  at  all  adverse  to  the  view  which  we  have  taken. 

When  the  court  sees  no  just  cause  for  superseding  or  sus- 
pending the  effect  of  an  injunction  bond  or  undertaking,  it 
should  be  enforced  in  pursuance  of  its  terms;  and  the  party 
for  whose  beneiit  it  was  given  will  be  entitled  to  an  assessment 
of  damages. 

But  then  arises  the  question  (not  essential,  ho.wever,  to  be 
decided  in  this  case)  how  the  damages  should  be  assessed,  and 
on  this  point  different  opinions  have  been  entertained.  Some- 
times the  form  of  the  bond  itself,  or  the  order  requiring  it,  or 
the  statute  or  rule  of  court  under  which  it  is  given,  prescribes 
the  mode  of  assessment,  as,  by  a  reference  or  otherwise,  as  the 
court  shall  direct.  This  is  the  ordinary  course  in  England, 
and  is  that  prescribed  in  Chancellor  Walworth's  order,  which, 
as  before  stated,  is  followed  in  several  State  statutes,  and, 
amongst  others,  in  the  statute  of  Minnesota.  In  such  case  no 
question  can  arise  as  to  the  authority  of  the  Court  of  Chancery 
to  cause  the  damages  to  be  assessed  under  its  own  direction. 

But  where,  as  in  the  present  case,  no  specific  provision  is 
made,  either  in  the  bond  or  by  any  statute  or  rule  of  court, 
and  the  condition  of  the'  bond  is  simply  to  pay  such  damages 
as  the  parties  enjoined  may  sustain  by  reason  of  the  injunc-. 
tion,  if  the  court  finally  decide  that  the  party  was  not  entitled 
thereto,  as  before  stated,  some  difference  of  opinion  exists  as 
to  the  power  of  the  Court  of  Chancery  to  assess  the  damages, 
and  whether  the  only  proper  method  is  not  an  action  at  law 
on  the  bond.     The  appellants  insist  that  the  latter  is  the  only 
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proper  and  legal  course.  In  the  case  of  Bien  v.  Heath,  12 
How.,  179,  Chief  Justice  Taney  made  this  remark:  "A  court 
proceeding  according  to  the  rules  of  equity  cannot  give  a 
judgment  against  the  obligors  in  an  injunction  bond  when  it 
dissolves  the  injunction.  It  merely  orders  the  dissolution, 
leaving  the  obligee  to  proceed  at  law  against  the  sureties,  if 
he  sustains  damage  frorn  the  delay  occasioned  by  the  injunc- 
tion." In  that  case  an  injunction  bond  had  been  given  to  stay 
proceedings  on  an  executory  process  in  the  Circuit  Court  for 
the  District  of  Louisiana,  and,  in  an  action  ou  the  bond,  that 
court  had  given  judgment  against  the  sureties,  not  merely  for 
the  damages  arising  from  the  delay  caused  by  the  injunction, 
but  for  the  whole  debt,  interest  and  costs,  in  accordance  with 
the  law  of  Louisiana,  where  injunction  bonds  are  binding  to 
that  extent,  and  where  judgment  is  usually  given  against  the 
sureties  as  parties  to  the  cause  on  dismissing  the  injunction, 
similar  to  the  proceeding  against  stipulators  in  admiralty. 
This  court  held  that  the  Circuit  Court  sitting  in  equity  could 
not  take  such  a  bond  or  give  it  such  etfect,  and  reversed  the 
judgment.  The  remark  that  the  bond  must  be  prosecuted  at 
law  was  a  mere  passing  remark ;  it  was  so  prosecuted  in  that 
case;  but,  from  the  great  experience  of  the  chief  justice,  it 
undoubtedly  expressed  the  prevailing  practice  with  regard  to 
ordinary  injunction  bonds  given  under  the  Maryland  statute 
in  cases  of  injunctions  to  stay  proceedings  at  law.  Whether 
the  remark  can  be  understood  as  having  a  wider  scope,  is 
doubtful. 

A  decision  on  the  point,  however,  was  made  by  Mr.  Justice 
Curtis,  on  the  first  circuit,  in  the  case  of  Merritield  v.  Jones, 
2  Curtis's  C.  C.  R.,  306.  That  was  a  patent  case  in  which  an 
injunction  had  been  issued,  upon  condition  of  entering  into 
bond  to  pay  the  defendant  any  damages  he  might  suffer  by 
reason  of  the  injunction,  if  finally  determined  not  to.  be  right- 
ful. On  dismissal  of  the  bill,  motion  was  made  to  refer  to  a 
master  the  question  of  damages.  Justice  Curtis  denied  the 
motion,  holding  that  the  party's  remedy  was  an. action. at. law; 
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bnt  he  only  referred  to  the  ease  of  Bien  v.  Heath.  The  opin- 
ion is  brief,  and  the  question  does  not  seem  to  have  been  very 
fully  examined.  The  learned  justice  seemed  to  think  that, 
inasmuch  as  the  bond  gave  a  legal  action,  the  court,  sitting  in 
equity,  had  no  jurisdiction  over  the  question  of  damages. 
Other  cases  are  referred  to  by  the  counsel  of  the  appellants 

if  to  sustain  their  position;  but,  upon  a  careful  examination,  we 
are  not  satisfied  that  they  furnish  any  good  authority  for  dis- 
afliij'ming  the  power  of  the  court  having  possession  of  the  case, 
in  the  absence  of  any  statute  to  the  contrary,  to  have  the  dam- 
ages assessed  under  its  own  direction.     This  is  the  ordinary 

.course  in  the  Court  of  Chancery  in  England, by  whose  practice 

„the  courts  of  the  United  States  are  governed,  and  seems  to  be 
in  accordance  with  sound  principle.  The  imposition  of  terms 
and  conditions  upon  the  parties  before  the  court  is  an  incident 
to  its  jurisdiction  over  the  case;  and,  having  possession  of  the 
principal  case,  it  is  fitting  that  it  should  have  power  to  dispose 

'of  the iucideuts prising  therein,  and  thus  do  complete  justice 
and  put  an  end  to  further  litigation.     We  are  inclined  to  think 

,that  the  court  has  this  power,  and  that  it  is  an  inherent  power, 
which  does  not  depend  on  any  provision  in  the  bond  that  the 
party  shall  abi^e  by  such  order  as  the  court  may  make  as  to 
damages,  (which  is  the  usual  formula  in  England),  nor  on  the 
existence  of  an  express  law  or  rule  of  court  (as  adopted  in 
some  of  the  States)  that  the  damages  may  be  ascertained  by 
reference  or  otherwise,  as  the  court  may  direct — this  being  a 
luere  appendage  to  the  principal  provision  requiring  a  bond 
to  be  taken,  and  not  conferring  the  power  to  take  one  or  to 
,deal  with  it  after  i.t  has  been  taken.  But  while  the  court 
may  have  (we  do  not  now  undertake  to  decide  tiiat  it  has)  the 
power  to  assess  the  damages,  yet  if  it  has  that  power,  it  is  in 
"its  discretion  to  exercise  it,  or  to  leave  the  parties  to  an  action 
at  law.  No  doubt  in  many  cases  the  latter  course  would  be 
the  more  st\^itable  and  convenient  one. 

In  the  present  case,  however,  tlie  court  did  not  attempt  to 
assess  any  damage^  which  the  defendants  may  have  sustained 
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in  consequence  of  the  injunction  and  proceedings  in  the  cause, 
but  decreed  that  it  was  not  a  case  for  damages ;  in  other  words, 
that  the  bond  ought  not  to  be  prosecuted.  That  damages 
were  sustained  is  very  probable.  Such  a  litigation  as  this  was 
could  hardly  fail  to  result  in  damage  to  all  the  parties  engaged 
in  it.  But  it  is  generally  damnum  absque  injuria.  The  ques- 
tion before  the  court,  or  at  least  that  which  it  undertook  to 
determine,  was  whether,  under  the  circumstances  of  tbe  case, 
any  damages  at  all  ought  to  be  recovered.  Its  decision  was, 
that  none  ought  to  be  recovered;  or,  in  effect,  that  the  bond 
Ought  not  to  be  prosecuted.  In  view  of  what  has  alread}'  been 
said,  we  think  that  the  court  had  power  to  decide  this  question. 
But  the  appellants  contend  that,  even  if  the  court  had  the 
power  to  pass  upon  the  question  at  all,  its  decision  was  erro- 
neous, and  otight  to  be  reversed  on  the  merits.  On  this  point 
the  judgment  of  the  court  approaches  so  near  to  an  exercise 
of  discretion,  that  we  should  require  a  very  clear  case  to  be 
made  in  order  to  induce  us  to  reverse  it.  The  conduct  of  the 
parties  and  the  course  of  litigation  in  the  court  below  pass  so 
directly  under  the  inspection  of  that  court,  as  to  give  it  many 
advantages  which  no  oth.er  court  can  possess  for  forming  a 
correct  decision  on  the  question  whether  any  extra  damages 
should  be  allowed  for  the  issuance  of  the  injunction.  Never- 
theless, we  have  looked  at  the  case  with  the  view  of  ascer- 
taining whether  injustice  has  been  done.  And  at  the  very 
threshhold  of  the  inquiry  we  are  met  by  the  prominent  fact 
that  the  injunction  has  never  been  entirely  dissolved,  and  it 
has  never  been  decided  that  the  complainant  was  not  entitled 
to  it,  at  least  for  a  portion  of  the  iron  claimed  by  the  appel- 
lant. The  latter  strenuously  defended  the  suit  as  to  the  whole ; 
but  it  turns  out,  on  the  final  hearing,  that  as  to  more  than  half 
of  it,  his  claim  is  unsupported,  and  that  the  injunction  was 
properly  issued.  A  decree  was  made  accordingly,  from  which 
no  appeal  has  been  taken.  We  must  presume  that  it  was 
equitable  and  just.  This  fact  alone  would  make  a  prima-facie 
case  for  the  decree  in  relation  to  damages.     We  have  not 
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been  able  to  find  anything  in  the  record  which  leads  us  to 
think  that  it  was  erroneous  or  improper. 
The  decree  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


The  Knickerbocker  Life  Insurance  Company  of  the  City  of 
New  York  v.  Bartholomew  Foley. 

AprU  3,  3883. 

1.  An  instruction  tliat  "where  in  a  question  whether  tlie  insured  is  of 

temperate  habits  at  tlie  time  when  he  scelis  to  be  insured,  witnesses 
testify  from  their  own  Icnowledge  of  the  party  and  liis  Iiabits  that  lie 
was  not  temperate,  their  testimony  is  entitled  to  greater  weight  than 
those  who  testifj'  otherwise,  because  the  latter  have  not  seen  or  known 
of  such  habits  as  are  testified  to  by  tlie  former,"  is  improper,  (a)  be- 
cause it  assumes  tliat  there  was  a  difference  in  the  sources  of  knowl- 
edge of  tlie  witnesses,  which  is  a  fact  not  proved ;  (6)  because  in  a 
question  of  such  cliaracter  it  depends  on  their  respective  opportunities 
for  judging  whether  the  knowledge  of  the  one  is  more  to  be  trusted 
than  the  opinion  of  the  other;  (c)  because  it  omits  the  consideration 
of  the  character  of  tlie  witnesses. 

2.  A  representation  that  a  party  is  of  temperate  habits  is  not  untrue  if  his 

habits  in  the  usual  every-day  routine  of  liis  life  are  tempnrate,  even 
though  it  is  proved  that  he  had  had  an  attack  of  delirium  tremens,  for 
that  may  have  resulted  from  a  single  debauch. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  South  Carolina. 

In  January,  1872,  the  plaintifl"  in  the  court  below  obtained 
from  the  Knickerbocker  Life  Insurance  Company  of  the  City 
of  New  Tork  a  policy  of  insurance  for  $5,000  on  the  life  of 
one  Badenhop,  his  debtor  to  that  amount.  The  premium  re- 
quired at  the  time  and  the  annual  premiums  stipulated  were 
paid.  The  profits  arising  upon  them  entitled  the  assured,  iu 
May,  1873,  to  a  further  insurance  on  the  life  of  his  debtor,  to 
the  amount  of  |36.03 ;  and  iu  June,  1874,  to  the  amount  of 
$89.36 ;  and  policies  for  these  sums  were  issued  to  him. 

Badenhop  died  in  January,  1875 ;   but  the  assured,  being 
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ignorant  of  the  fact,  paid  the  next  annual  premium.  The  pres- 
ent action  is  brought  to  recover  the  amount  of  the  policies  and 
of  the  premium  overpaid,  with  interest.  It  was  commenced 
in  a  court  of  the  State,  and  upon  application  of  the  company 
was  removed  to  the  Circuit  Court  of  the  United  States.  The 
complaint  alleges  the  issue  of  the  policies,  the  interest  in.them 
of  the  plaintiff,  the  death  of  the  debtor  whose  life  was  insured, 
the  notice  and  proof  thereof  furnished  to  the  company,  the 
fulfillment  by  the  plaintiff  and  the  deceased  of  "all  the  con- 
ditions" of  the  policies,  the  amount  due,  and  its  non-payment. 
It  also  alleges  the  payment  of  the  annual  premium  after  the 
death  of  the  insured.  A  copy  of  the  policies  is  annexed  to  the 
complaint.  The  first  policy  declares  that  it  is  issued-  upon  the 
express  condition  that  the  application  on  file  in  the  oflice  of 
the  company  is  an  express  warranty  of  the  truth  of  the  answers 
and  statements  contained  in  it,  and  that,  if  they  are  in  any 
respect  untrue,  the  policy  is  to  be  void  and  of  no  effect  to  any 
one.  The  additional  policies  declare  that  they  are  subject  to 
the  same  conditions  as  the  first  one. 

In  its  answer  the  company  admits  the  issue  of  the  policies 
and  the  payment  of  the  premiums  mentioned,  but  sets  up, 
among  other  things,  as  a  defense,  that  the  plaintiff"  and  the  in- 
sured did  not  make  true  and  correct  answers  and  statements  to 
certain  questions  contained  in  the  application  for  the  first  pol- 
icy, in  this:  that  to  the  questions  "Is  the  party  of  temperate 
habits? — Has  he  always  been  so?"  the  answer  given  was 
"  Yes,"  when,  in  fact,  the  insured  was  a  man  of  intemperate 
habits,  thus  concealing  by  the  answer  his  true  habits,  and 
making  a  false  statement  concerning  them ;  whereby  the  policy 
became  void. 

On  the  point  thus  raised,  whether  the  answers  given  as  to 
the  habits  of  the  insured  were  true  or  false,  the  testimony 
offered  was  conflicting.  On  the  part  of  the  company,  one  witness 
testified  that  in  1871,  and  in  the  early  part  of  1872,  he  was  the 
family  physician  of  Badeuhop ;  that  at  that  time  Badenhop 
was  drinking  hard ;  that  during  that  year  he  had  attended  him 
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for  delirium  tremens,  and  once  or  twice  for  indisposition,  pro- 
duced, "as  he  thought,"  from  the  excessive  use  of  intoxicating 
drink;  and  that  he  "regarded"  him  as  a  man  of  intemperate 
habits.  But  on  his  cross-examination,  he  admitted  that  he  did 
not  know  Badenhop intimately,  had  no  relations  with  him  other 
than  ■professional,  and  saw  him  only  when  he  attended  him 
professionally  or  met  him  occasionally  in  the  street.  Two 
other  witnesses  testified  for  the  company :  one,  that  he  was  in- 
timate with  Badenhop ;  the  other,  that  be  had  known  him  for 
several  years,  and  that  he  was  a  very  intemperate  man ;  that 
they  bad  frequently  seen  him  under  the  influence  of  liquor ; 
but  neither  of  them  stated  when  his  acquaintance  commenced, 
whether  before  or  after  the  policy  was  issued. 

On  the  part  of  the  plaintiff  several  witnesses  were  called 
who  bad  known  Badenhop  intimately  for  many  years,  their 
acquaintance  with  him  commencing  before  the  policy  was  is- 
sued and  continuing  afterwards,  and  one  of  whom  had  been 
bis  partner  in  1869  and  1870 ;  and  they  all  testified  unquali- 
fiedly to  his  being  a  man  of  temperate  habits. 

The  defendant  requested  the  court,  among  other  things,  to 
instruct  the  jury,  "That  where,  in  a  question  whether  the  par- 
ty assured  is  one  of  temperate  habits  at  the  time  when  he  seeks 
to  be  insured,  and  has  always  been  so,  witnesses  testified,  from 
their  own  knowledge  of  the  party  and  his  habits,  that  he  was 
not  of  temperate  habits,  their  testimony  is  entitled  to  greater 
consideration  by  a  jury  than'  witnesses  who  testify  otherwise, 
because  they  have  not  seen  or  known  of  such  habits  as  are 
testified  to  by  those  who  declare  that  he  was  not  a  person  of 
temperate  habits." 

This  instruction  the  court  refused  to  give,  and  an  exception 
was  taken.  The  court,  among  other  things,  instructed  the  jury 
that  all  the  representations  in  the  application  for  the  policy  of 
insurance  are  warranties  that  such  representations  are  true,  and 
that  if  they  find  from  the  evidence  that  the  habits  of  the  insured, 
at  the  time  of  or  at  any  time  prior  to  the  application  were  not 
temperate,  then  the  answers  made  by  him  to  the  questions 
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"Are  yon  a  man  of  temperate  habits?" — "Have  jon  always 
been  so  ? "  were  untrue,  and  the  policy  is  void ;  but  that  if 
they  find  that  his  habits  in  the  usual,  ordinary,  and  every-day 
routine  of  his  life  were  temperate,  then  such  representations 
were  not  untrue  within  the  meaning  of  the  policy,  although 
they  may  find  that  he  had  an  attack  of  delirium  tremens  result- 
ing from  an  exceptional  indulgence  in  drink  prior  to  the  issue 
of  the  policy ;  and  that  the  burden  of  proof  is  upon  the  defend- 
ant to  show  the  breach  of  any  warranty  in  the  policy.  To  the 
charge  the  defendant  excepted.  The  jury  found  for  the  plain- 
tiff, and  upon  its  verdict  judgment  was  entered;  to  review 
which  the  case  is  brought  to  this  court  on  a  writ  of  error. 

A.  G.  Magrath,  fov  plaintitF  in  error. 

Bryan  ^  Bryan,  for  defendant  in  error. 

Field,  J. — The  instruction  requested  by  the  defendant,  treat- 
ing it  as  applicable  to  the  case  at  bar  and  not  as  containing  a 
mere  abstract  peoposition  of  law,  is  open  to  several  objections. 

In  the  first  place,  it  assumes  that  there  was  a  ditterence  in 
the  sources  of  knowledge  of  the  witnesses  in  the  case;  which 
was  not  the  fact.  All  of  them  testified  from  their  observation 
of  the  conduct  of  the  deceased  ;  and  the  jury  would  properly 
give  weight  to  the  testimony,  not  according  to  the  positiveness 
of  the  averments  of  the  witnesses  as  to  their  knowledge,  but, 
other  considerations  being  equal,  according  to  their  opportuni- 
ties of  observation  of  the  deceased's  conduct,  and  the  manner 
in  which  those  opportunities  had  been  improved.  Ko  witness 
testified,  from  his  owti  knowledge,  that  the  deceased  was  of 
intemperate  habits  at  the  time  he  applied  for  the  insurance, 
and  that  he  had  always  been  so.  No  instruction  should  be 
given  which  thus  assumes  as  a  matter  of  fact  that  which  is 
not  conceded  or  established  by  uncontradicted  proof.  (New 
Jersey  Life  Ins.  Co.  v.  Baker,  94  U.  S.,  610.) 

In  the  second  place,  the  instruction  requested  does  not  pre- 
sent the  law  with  entire  accuracy.     Whether  the  testimony  of 
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the  persons  alleging  knowledge  is  entitled  to  greater  consider 
ation  than  that  of  persons  asserting  opinions,  mainly  depends 
upon  the  subjects  with  respect  to  which  the  testimony  is  given. 
If  the  subject  be,  as  in  this  case,  the  habits  of  a  party,  afKrm- 
ations  of  knowledge  will  be  weighed  with  reference  to  the  op- 
portunities of  the  witnesses  to  obtain  the  knowledge  they  assert. 
If  they  are  not  intimate  with  him,  and  see  him  only  occasion- 
ally, the  assertion  of  knowledge  of  his  habits,  however  strong, 
will  amount  to  no  more  than  the  assertion  of  an  opinion,  and 
will  not  be  entitled  to  equal  weight  with  less  positive  testimony 
of  other  witnesses  founded  upon  a  more  extended  acquaint- 
ance. 

In  the  third  place,  the  instruction  requested  omits  the  con- 
sideration of  the  character  of  the  witnesses  as  an  element  in 
determining  the  weight  to  be  given  to  their  testimony.  The 
force  of  testimony  often  depends  as  much  upon  the  intelligence 
and  judgment  of  the  witnesses,  disclosed  by  their  manner  of 
testifying,  as  upon  confidence  in  their  general  veracity. 

The  charge  given  by  the  court,  as  stated  above,  correctly  pre- 
sented the  law  of  the  case.  The  question  was  as  to  the  habits 
of  the  insured.  His  occasional  use  of  intoxicating  liquors  did 
not  render  him  a  man  of  intemperate  habits,  nor  would  an  ex- 
ceptional case  of  excess  justify  the  application  of  this  charac- 
ter to  him.  An  attack  of  delirium  tremens  may  sometimes  fol- 
low a  single  excessive  indulgence.  Doctor  Ray,  in  his  Treatise 
on  Medical  Jurisprudence,  says,  that  though  it  most  commonly 
occurs  in  habitual  drinkers,  after  a  few  da^'s  of  total  abstinence 
from  spirituous  liquors,  it  may  be  the  immediate  eti'ect  of  an 
excess  or  series  of  excesses  in  those  who  are  not  habitually 
intemperate  as  well  as  in  those  who  are.  (Sec.  545.)  In  the 
American  Encyclopaedia,  under  the  head  of  "  Delirium  Tre- 
mens," it  is  stated  that  it  "sometimes  makes  its  appearance  in 
consequence  of  a  single  dabauch;  "  though  commonly  it  is  the 
result  of  protracted  or  long-continued  intemperance.  (Vol. 
V,  p.  782.) 

When  we  speak  of  -the  habits  of  a  person,  we  refer  to  his 
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customary  condact,  to  pursue  which  he  has  acquired  a  ten- 
dency from  frequent  repetition  of  the  same  acts.  It  would 
be  incorrect  to  say  that  a  man  has  a  habit  of  anything  from  a 
single  act.  A  habit  of  early  rising,  for  example,  could  not  be 
affirmed  of  one  because  he  was  once  seen  on  the  streets  in  the 
morning  before  the  sun  had  risen ;  nor  could  intemperate 
habits  be  imputed  to  him  because  his  appearance  and  actions 
on  that  occasion  might  indicate  a  night  of  excessive  indulgence. 
The  court  did  not,  therefore,  err  in  instructing  the  jury  that  if 
the  habits  of  the  insured,  "in  the  usual,  ordinary,  and  every- 
day routine  of  his  life,  were  .temperate,"  the  representations 
made  are  not  untrue,  within  the  meaning  of  the  policy,  al- 
though he  may  have  had  an  attack  of  delirum  tremens  from  an 
exceptional  over-indulgence.  It  could  not  have  been  contem- 
plated from  the  language  used  in  the  policy  that  it  should 
become  void  for  an  occasional  excess  bj'  the  insured,  but  onlj' 
when  such  excess  had  by  frequent  repetitions  become  a  habit. 
And  the  testimonj'  of  the  witnesses,  who  had  been  intimate 
with  him  for  years,  and  knew  his  general  habits,  may  well 
have  satisfied  the  jury  that,  whatever  excesses  he  may  at  times 
have  committed,  he  was  not  habitually  intemperate. 
Judgment  affirmed.  Affirmed. 


Alfred  Marchand  v.  Henry  Frellsen. 

April  3,  1882. 

1 .  Ill  11  proceeding  foi-  an  order  of  seizure  and  sale  to  foreclose  a  mortgage 
foi  the  unpaid  puichasie-mone}'  of  a  plantation,  in  wliich  the  mort- 
gagor appeals  from  the  decision  granting  sneli  order,  a  bond  with 
secui-itj- conditioned  "that  tlie  appellant  *  *  *  shall  satisfy  wliat- 
ever  judgment  may  be  rendered  against  liim,  or  tliat  the  same  shall 
be  satisfied  by  the  proceeds  of  sale  of  liis  estate;  *  *  *  otiierwise 
that  the  surety  shall  be  bound  in  his  stead,"  is  a  bond  taken  under 
articles  575  and  579  of  the  Louisiana  Code  of  Practice ;  and  the  surety 
on  such  bond  is  liable  for  the  debt  whose  enforcement  is  thus  sus- 
pended, and  not  merely  for  damages  from  delay,  costs,  and  interest. 
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2.  Whore  the  siibject-niiitter  of  the  proceedings  ai id  the  piiities  are  before 

a  court  wliich  is  proceedina;  to  foreclose  a  iiioitgajfe  for  default  in  the 
payment  of  some  of  tlie  instalments,  it  has  jnrlsdiction,  even  thonjfh 
at  the  time  a  suit  is  pendinji'  in  another  court  on  some  former  instal- 
ment ;  and  its  acts  cannot  be  collaterallj'  attacked. 

3.  The  satisfaction  of  a  <lecree  on  an  appeal  bond  jj'ivcn  in  one  court  to 

suspend  the  coll<  ctioii  of  one  instalment  of  the  unpaid  purchase- 
money  is  no  satisfaction  of  an  appeal  bond  given  in  another  court  to 
suspend  the  collection  of  another  instalment. 

4.  The  foreclosure  of  a  mortgage  and  ajjplication  of  the  proceeds  of  sale 

to  the  payment  pro  rata  of  the  instalments,  to  suspend  the  enforce- 
ment of  which  the  appeal  bond  was  given,  is  not  sueli  an  act  of  the 
creditor  as  discharges  the  surety  under  section  3061  of  the  Louisiana 
Code  of  1870. 

Error  to  the  'Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

On  December  31,  1863,  Henry  Frellsen,  the  defendant  in 
error,  sold  to  one  Daniel  Fairex  a  plantation  in  St.  Charles 
parish,  in  the  State  of  Louisiana,  for  the  consideration  of  one 
hundred  and  thirty-three  thousand  dollars,  three  thousand  of 
■which  Fairex  paid  in  cash,  and  the  residue  he  agreed  to  paj' 
in  eleven  annual  instalments,  bearing  interest  and  falling  due 
respectively  on  the  first  of  May  in  every  year  for  eleven  years. 
He  executed  and  delivered  to  Frellsen  his  promissory  notes 
for  the  principal  of  these  deferred  payments,  and  also  notes 
for  the  interest  to  accrue  thereon.  In  the  authentic  act  by 
which  Frellsen  conveyed  the  property  to  Fairex  he  reserved 
his  vendor's  privilege. 

On  May  19,  1869,  Frellsen  applied  to  the  Seventh  District 
Court  of  the  parish  of  Orleans  for  an  order  of  seizure  and  sale 
to  be  directed  against  the  plantation  sold  by  him  to  Fairex,  to 
satisfy  the  two  notes  given  for  the  instalment  (^f  the  purchase- 
money  which  fell  due  on  May  1,  1869,  one  for  $11,000,  prin- 
cipal money,  and  the  other  for  $5,390,  interest.  The  court 
directed  the  writ  to  issue  as  prayed  for.  The  execution  of  the 
writ  was  suspended  by  an  api)eal  taken  by  Fairex  to  the  Su- 
preme Court  of  the  State.  The  bond  for  the  appeal  was  in 
the  penalty  of  $26,000,  and  the  plaintiff  in  error,  Alfred  Mar- 
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chand,  was  the  surety.  The  condition  of  the  bond  was  as  fol- 
lows: "Now,  the  condition  of  the  above  obligation  is  snch 
that  the  above  bound  J).  Fairex  shall  prosecute  this  appeal  and 
shall  satisfy  whatever  judgment  may  be  rendered  against  hira, 
or  that  the  same  shall  be  satisfied  by  the  proceeds  of  the  sale 
of  his  estate,  real  or  personal,  if  he  be  east  in  the  appeal ; 
otherwise  that  the  said  Marchand,  surety,  shall  be  liable  in  his 
place."  The  Supreme  Court  affirmed  the  order  of  the  Seventh 
District  Court  directing  the  writ  of  seizure  and  sale  to  issue, 
and  gave  judgment  against  Fairex  for  ten  per  cent,  on  the 
amount  of  the  two  notes  which  were  the  basis  of  the  writ  of 
seizure  and  sale  on  account  of  his  frivolous  appeal. 

While  the  appeal  just  mentioned  was  pending  in  the  Supreme 
Court  of  the  State,  the  two  notes,  one  for  ^11,000,  principal, 
and  the  other  for  $4,620,  interest,  given  by  Fairex  for  the  in- 
stalment of  the  purchase-money,  maturing  May  1,  1870,  be- 
came due  and  were  not  paid.  Thereupon  Frellsen,  on  May  18, 
1870,  filed  in  the  Fifth  District  Court  for  the  parish  of  Orleans 
his  petition  for  an  order  of  seizure  and  sale,  directed  against 
the  same  plantation,  to  satisfy  the  two  notes  last  mentioned. 
On  the  same  day  the  court  made  the  order  as  prayed  for.  On 
May  26,  1870,  Fairex  appealed  to  the  State  Supreme  Court 
from  this  order  also,  and  gave  bond  for  the  appeal  in  the  pen- 
alty of  ^23,000.  Marchand,  the  plaintiff  in  error,  was  surety 
on  this  bond  also.  It  was  conditioned  precisely  as  the  bond  for 
the  former  appeal. 

Fairex,  the  defendant,  died  on  August  26,  1871,  and  the 
administratrix  of  his  estate  was  made  party  to  the  appeal  in 
the  Supreme  Court. 

On  January  19, 1874,  the  Supreme  Court  of  the  State  made 
the  following  decree  upon  this  appeal :  "  The  court,  therefore, 
orders  that  ihe  plaintiff  and  appellee  recover  from  the  defend- 
ant five  hundred  dollars  as  damages  for  a  frivolous  appeal,  and 
that  the  appeal  be  dismissed  at  the  cost  of  the  appellant." 

While  the  appeal  from  the  Fifth  District  Court  was  pending 
in  the  Supreme  Court,  that  court  having  affirmed  the  order  of 
28  v4 
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seizure  and  sale  made  by  the  Seventh  District  Court,  Frellsen, 
on  November  28,  1871,  applied  to  the  last-named  court  for  an 
alias  order  of  seizure  and  sale  to  satisfy  the  two  notes  which 
matured  May  1, 1869,  the  amount  due  on  which  was  $16,390. 
The  court  directed  the  writ  to  issue,  and  by  virtue  of  it  the 
plantation  was  sold  by  the  sheriff  to  Frellsen,  the  original 
vendor,  for  $40,000.  This  sum,  by  order  of  the  court,  was 
applied  pro  rata  to  all  the  notes  for  the  purchase-money  of  the 
plantation  remaining  unpaid.  After  the  notes  which  were  the 
basis  of  the  proceedings  in  the  Fifth  District  Court  were  thus 
credited,  there  remained  due  thereon  the  sum  of  $8,595,  and 
after  the  credit  was  applied  to  the  notes  which  were  proceeded 
on  in  the  Seventh  District  Court,  there  remained  due  thereon 
the  sum  of  $13,342. 

On  May  21,  1872,  a  rule  was  taken  on  Marchand  in  the 
Seventh  District  Court  to  hold  him  liable  upon  .the  boind  for  the 
appeal  taken  from  that  court.  Judgment  was  demanded  against 
him  on  the  bond  for  the  balance,  $13,342,  due  on  the  notes 
which  had  been  proceeded  on  in  that  court,  and  for  $1,639, 
the  judgment  for  damages  for  the  frivolous  appeal,  rendered 
by  the  Supreme  Court.  Upon  the  trial  of  this  rule  the  Seventh 
District  Court  entered  judgment  against  Marchand  for  $1,639, 
the  damages  for  the  frivolous  appeal,  and  for  interest  and  costs, 
amounting  to  $1,900,  and  dismissed  the  rule  as  to  the  residue 
of  Frellsen's  demand.  The  sum  of  $1,900,  which  Marchand 
was  condemned  to  pay,  was  paid  by  him  on  December  3, 1873, 
and  accepted  by  Frellsen  in  full  satisfaction  of  the  judgment 
rendered  as  aforesaid. 

After  all  these  proceedings,  on  May  8,  1876,  Frellsen  took 
a  rule  upon  Marchand  in  the  Fifth  District  Court,  in  which  it  was 
alleged  that  there  was  due  on  the  demand  of  Frellsen  against 
Fairex,  upon  which  Frellsen  had  obtained  the  order  for  seizure 
and  sale  in  that  court,  the  sum  of  $8,595,  with  interest  at  the"^ 
rate  of  .eight  per  cent,  per  annum  from  February  3, 1872  ;  that 
the  pi'operty  of  Fairex  subject  to  executory  judgment  had  been 
sold  pursuant  to  an  order  and  judgment  of  the  Seventh  District 
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Court,  and  that  uo  other  property  of  Fairex  could  be  fouud  by 
the  sheriff  to  satisfy  said  demand ;  that  Fairex  was  dead,  and 
his  estate  insolvent ;  and  requiring  Marchand  to  show  cause 
why  he  should  not  be  condemned,  by  reason  of  his  suretyship 
on  the  bond  for  the  appeal  from  the  order  of  seizure  and  sale 
made  by  that  court,  to  pay  said  balance  of  $8,595,  with  interest, 
and  $500,  the  damages  adjudged  by  the  Supreme  Court  for  a 
frivolous  appeal.  This  suit  was  removed  by  Marchand  to  the 
United  States  Circuit  Court  for  the  District  of  Louisiana. 

Upon  the  he&ring  of  this  rule  in  the  Circuit  Court  it  was 
made  absolute,  and  judgment  was  rendered  against  Marchand 
for  $8,595,  as  due  on  the  notes  upon  which  the  writ  of  seizure 
and  sale  had  been  ordered  in  the  Fifth  District  Court,  with 
interest  thereon,  and  also  for  the  sum  of  $500,  the  damages 
awarded  against  Fairex  by  the  Supreme  Court  for  his  frivolous 
appeal. 

This  writ  of  error  is  prosecuted  to  review  that  judgment. 

Durant  ^  Hornor,  for  plaintiff  in  error. 

P.  Phillips,  W.  Hallett  Phillips,  Sam.  P.  Blanc,  and  3.  G. 
Morgan,  for  defendant  in  error. 

Woods,  J. — The  first  contention  of  the  plaintiff  in  error  is 
that  the  court  below  erred  in  the  construction  which  it  gave  to, 
the  appeal  bond  executed  by  Marchand  for  the  appeal  taken  by 
Fairex  from  the  order  of  the  Fifth  District  Court.  He  insists 
that  the  obligation  assumed  by  Marchand  when  he  executed 
this  bond  was  to  pay  for  the  use  and  detention  of  the  property 
pending  the  appeal,  just  damages  for  delay,  costs  of  suit,  and 
cost  and  interest  on  the  appeal,  and  that  he  did  not  bind  him- 
self to  pay  the  debt  to  satisfy  which  the  writ  of  seizure  and  sale 
was  ordered. 

We  find  no  warrant  for  this  construction  of  the  bond  in  the 
decisions  of  the  Supreme  Court  of  Louisiana,  which  interpret 
the  articles  of  the  code  by  virtue  of  which  the  bond  was  ex- 
acted. 
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Bonds  for  appeal  from  an  order  directing  a  writ  of  seizure 
and  sale  are  given  by  virtue  of  the  provisions  of  articles  575 
and  579  of  the  Louisiana  Code  of  Practice.  (Alley  v.  Haw- 
thorn, 1  La.  Ann.,  132  ;  Cottraau  v.  Eatliff,  20  La.  AniT.,  179  ; 
State  ex  rel.  Bankhead  v.  Judge,  22  La.  Ann.,  36.) 

These  articles  are  as  follows : 

"  Art.  575.  If  the  appeal  has  been  taken  within  ten  days, 
not  including  Sunday,  after  the  judgment  has  been  notified  to 
the  party  cast  in  the  suit,  wheu  such  notice  is  required  by  law  to 
be  given,  it  shall  stay  execution  and  all  other  proceedings  until 
definitive  judgment  be  rendered  on  the  appeal:  provided  the 
appellant  gives  his  obligation,  with  good  and  solvent  securitj' 
residing  within  the  jurisdiction  of  the  court,  in  favor  of  the  clerk 
of  the  court  rendering  the  judgment,  for  a  sum  exceeding  by 
one-half  the  amount  for  which  the  judgment  was  given,  if  the 
same  be  for  a  specific  sum,  as  security  for  the  payment  of  the 
amount  of  such  judgment,  in  case  the  same  is  affirmed  by  the 
court  to  which  the  appeal  is  taken.     *     *     * 

"  Art.  579.  In  the  appeal  bond  it  must  be  set  forth  in  sub- 
stance that  it  is  given  as  security  that  the  appellant  shall  prose- 
cute his  appeal,  and  that  he  shall  satisfy  whatever  judgment 
may  be  rendered  against  him,  or  that  the  same  shall  be  satisfied 
by  the  proceeds  of  the  sale  of  his  estate,  real  or  personal,  if  he 
be  cast  in  his  appeal,  otherwise,  that  the  surety  shall  be  liable 
in  his  place." 

It  is  evident  from  an  inspection  of  the  bond,  which  is  the 
basis  of  this  suit,  that  it  was  given  under  these  articles. 

The  authentic  act  executed  by  both  Frellsen  and  Fairex, 
which  is  set  out  in  the  record,  whereby  the,  former  conveyed 
the  plantation  to  the  latter,  and  the  latter  agreed  that  the 
plantation  should  be  subject  to  the  vendor's  lien  for  the  paj-- 
ment  of  the  notes  given  for  the  purchase-money,  imported  a 
confession  of  judgment  in  favor  of  Frellsen  by  Fairex  for  the 
amount  of  said  notes  resp^ectively  us  they  severally  fell  due. 
When,  therefore,  Fairex,  the  mortgagor,  appealed  from  an 
order  of  the  court  directing  a  writ  of  seizure  and  sale  to  satisfy 
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such  of  the  notes  as  were  then  due  and  unpaid,  he  suspended 
the  execution  of  a  judgnaent  against  him,  and  the  surety  on 
the  appeal  hond  became  bound  i'or  the  debt.  That  such  is  the 
effect  of  the  bond  for  appeal  in  cases  of  this  class  has  been  re- 
peatedly decided  by  the  Supreme  Court  of  Louisiana. 

In  the  case  of  Whann  v.  Irwin,  27  La.  Ann.,  706,  that  court 
said  : 

"  It  is  contended  that  the  proceeding  against  the  surety  was 
premature,  as  only  the  property  mortgaged  had  been  sold  un- 
der the  writ,  and  no  execution  had  been  issued  against  the 
judgment  debtor  and  returned  nulla  bona.  If  this  proposition 
be  coi'rect,  to  require  a  bond  for  an  appeal  from  an  order  of 
seizure  and  sale  is  an  idle  form. 

"Article  575  of  the  Code  of  Practice,  and  article  37  of  the 
Revised  Statutes  of  1871,  justify  the  mode  of  proceeding  in 
this  case.  The  only  execution  which  it  was  possible  for  the 
judgment  creditor  to  cause  to  be  issued  was  issued  and  re- 
turned not  satisfied.  The  requirements  of  the  law  were  sub- 
stantially complied  with.  The  surety  knew  that  under  the 
executory  process  no  other  property  could  be  sold  except  that 
which  was  included  in  the  mortgage,  and  when  he  stopped 
that,  by  signing  the  appeal  bond,  he  obligated  himself  to  pay 
the  amount  of  the  judgment  for  which  the  writ  had  issued,  if 
affirmed  on  appeal. 

"Byi'eason  of  the  nature  of  the  judgment  no  execution 
could  be  taken  out,  after  the  return  of  the  order  of  seizure 
and  sale,  which  could  reach  the  property  of  the  debtor,  and 
therefore  the  plaintiff  had  the  right  to  proceed  against  the 
surety  on  the  appeal  bond.  A  different  interpretation  of  the 
law  would  make  of  judicial  suretysliip  a  mere  farce,  the  com- 
mencement rather  than  the  end  of  litigation." 

The  rule  thus  laid  down  was  reaffirmed  in  the  case  of 
Landry  v.  Victor,  30  La.  Ann.,  1041. 

So  in  Thompson  v.  Grow,  not  reported,  it  was  held  that  the 
surety  on  a  bond  given  for  a  suspensive  appeal  from  an  order 
of  seizure  and  sale  is  liable  for-  the  amount  of  the  mortgage 
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claim  sued  on.  (See  Louque's  Digest,  title  Appeal,  III,  e.  4, 
page  39.)     We  have  been  able  to  find  no  conflicting  decisions. 

This  interpretation  of  the  local  law  and  of  the  construction 
of  bonds  executed  pursuant  to  its  provisions  is  binding  on  this 
court,  and  leaves  no  ground  for  the  contention  of  the  plaintifi" 
in  error  now  under  consideration  to  stand  on. 

It  is  next  insisted  by  the  plaintiff  in  error  that  all  the  pro- 
ceedings in  the  Eifth  District  Court,  in  which  the  bond  sued  on 
in  this  case  was  given,  were  absolutely  void,  and  therefore 
that  the  bond  given  for  appeal  in  that  case  was  also  void. 

The  reason  for  this  contention  is  stated  to  be  that  Frellsen 
having  begun  his  proceedings  for  seizure  and  sale  in  the  Sev- 
enth District  Court  on  the  notes  which  matured  May  1,  1869, 
the  institution  of  a  similar  proceeding  on  other  notes  of  the 
same  series,  subsequently  falling  due,  in  the  Fifth  District 
Court,  was  an  illegal  and  oppressive  act.  It  is  asserted  that 
"  all  the  proceedings  in  the  Seventh  District  Court  were  regular 
and  legal,  whilst  all  those  in  the  Fifth  District  Court  were  null 
and  void  on  account  of  the  error  produced  in  the  minds  of  the 
judges  of  the  Supreme  Court  and  Fifth  District  Court  by  the 
action  of  Frellsen  in  withholding  from  them  knowledge  of  the 
pendency  of  the  suit  in  the  Seventh  District  Court." 

It  is  not  disputed  that  the  subject-matter  of  the  proceedings 
in  the  P^ifth  District  Court  was  within  the  jurisdiction  of  that 
court  and  the  parties  were  before  it.  Its  proceedings,  there- 
fore, however  erroneous,  cannot  be  null  and  void.  In  passing 
upon  this  point  it  is  only  necessary  to  apply  the  rule  laid  down 
by  this  court  as  an  axiom  of  the  law,  that  the  validity  of  a 
judgment  cannot  be  questioned  collaterally  for  errors  which 
do  not  affect  the  jurisdiction  of  the  court  which  rendered  it. 
(Cooper  I'.  Reynolds,  10  Wall.,  308.) 

The  coniplahit  of  the  defendant  in  error  seems  to  be  this : 
that  in  the  proceeding  in  the  Fifth  District  Court,  Frellsen,  on 
whose  appeal  bond  he  became  surety,  had  a  good  defense 
against  the  order  or  judgment  rendered  in  that  case  if  he  had 
only  taken  the  trouble  to  make  it.     But  the  fact  that  he  did 
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not  make  it,  and  that  bis  antagonist  did  not  make  it  for  him, 
does  not  render  the  judgment  void,  the  court  having  unques- 
tioned jurisdiction  to  make  orders  for  seizure  and  sale,  and 
the  mortgagor  being  present  in  court  to  resist  it. 

The  plaintiff  in  error  further  insists  that  the  payment  by 
him  on  December  3, 1873,  of  the  judgment  for  $1,900,  ren- 
dered against  him  by  the  Seventh  District  Court  upon  the  appeal 
bond  given  for  the  appeal  from  the  order  of  that  court,  is  also 
a  satisfaction  of  any  claim  on  the  appeal  bond  signed  by  him 
in  the  Fifth  District  Court  for  the  appeal  from  the  order  of  that 
court  allowing  the  writ  of  seizure  and  sale  for  the  satisfaction 
of  other  notes  of  Fairex. 

If,  as  decided  by  the  Supreme  Court  of  Louisiana,  the  ap- 
peal bond  in  such  cases  is  a  security  for  the  paj-ment  of  the  notes 
on  which  the  application  for  the  order  of  seizure  and  sale  is 
based,  it  is  plain  that  the  satisfaction  of  a  bond  for  an  appeal  on 
one  note  cannot  be  a  satisfaction  of  another  bond  for  another 
appeal  on  a  different  note.  Each  note  is  a  separate  cause  of 
action,  and  the  satisfaction  of  one  does  not  necessarily  imply 
the  satisfaction  of  another. 

Lastly,  plaintiff  in  error  relies  on  article  3061  of  the  Code 
of  1870  for  a  reversal  of  the  judgment  below. 

That  article  declares:  "The  security  is  discharged  when,  by 
the  act  of  the  creditor,  the  subrogation  to  his  rights,  mortgages, 
and  privileges  can  no  longer  be  operated  in  favor  of  the 
surety. " 

The  defense  founded  on  this  article  is  thus  set  forth  in  the 
answer  tiled  by  plaintiff  in  error  to  the  rule  taken  on  him  in 
the  Fifth  District  Court:  "  Said  plaintiff  has  by  his  acts  made  it 
impossible  and  placed  it  beyond  the  power  of  respondent  to 
satisfy  the  alleged  order  of  seizure  and  sale  herein,  or  the 
alleged  decree  on  appeal  therefrom ;  that  said  plaintiff,  without 
respondent's  consent,  has,  by  his  said  acts,  impaired  respond- 
ent's rights  to  subrogation,  and  respondent  is  thereby  released 
from  any  liability,  if  any  existed,  which  is  denied." 

It  is  sufficient  to  say,  in  reply  to  this  contention,  that  the 
p 
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mortgage  to  which  the  plaintiff  in  error  claims  the  right  of 
suhrogation  has  been  enforced,  and  the  proceeds  of  the  mort- 
gaged property  applied  pro  rata  to  the  satisfaction  of  the  claim 
for  which  he  is  suretj'.  If  he  had  been  actually  subrogated  to 
the  rights  of  Frellsen,  under  the  mortgage,  he  could  have 
secured  nothing  more.  He  has  not  been  injured.  He  has  lost 
nothing  by  the  foreclosure  of  the  mortgage.  It  has  resulted 
to  his  advantage  in  the  reduction  of  the  debt  for  which  he 
is  surety,  and  is  no  ground  for  his  discharge  from  the  unpaid 
.balance. 

There  is  no  error  in  the  record.     The  judgment  of  the  Cir- 
cuit Court  must  therefore  be  affirmed. 

Affirmed. 


COTESWOKTH  P.  HeAD  AND  WlLLIAM   HeAD  V.  JoSEPH   P.  HaR- 

grave  and  Benjamin  Morgan. 

April  3,  1882. 

1.  A  "statement"  of  the  case,  accorcl'mg  to  the  law  regulatina;  civil  pro- 

ceedings ill  the  Territory  of  Arizona,  takes  the  place  of  a  bill  of  ex- 
ceptions when  the  alleged  errors  of  law  are  sot  fortli  with  sulBciont 
matter  to  show  the  relevancy  of  the  points  taken ;  and  though  pre- 
pared for  and  used  on  a  motion  for  a  new  trial,  it  is  available  on 
appeal  from  the  judgment,  when,  by  stipulation  of  the  parties,  it  is 
made  a  part  of  the  record  for  that  purpose. 

2.  In  an  action  for  legal  services  tlie.opinions  of  attorneys  as  to  their  value 

are  not  to  preclude  the  jury  from  exercising  their  "own  knowledge 
and  ideas"  on  the  subject.  It  is  their  province  to  weigh  tlie  opinions 
by  reference  to  the  nature  of  the  services  rendered,  the  time  occupied 
in  their  performance,  and  other  attending  circumstances,  and  by  ap- 
plying to  them  their  own  experience  and  knowledge  of  the  character 
of  such  sei-vices.  Tlie  judgment  of  witnesses  is  not,  as  a  matter  of 
law,  to  be  accepted  by  tlie  jury  in  the  place  of  their  own. 

Error  to  the  Supreme  Court  of  the  Territory  of  Arizona. 

This  was  an  action  brought  in  a  District  Court  of  Arizona  to 
recover  the  sum  of  two  thousand  dollars,  alleged  to  be  owing 
by  the  defendants  to  the  plaintiffs  for  professional  services  as 
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attorneys  and  counsellors  at  law  in  that  Territory  in  1877  and 
1878.  The  complaint  alleges  that  the  services  were  perfbrnied 
in  several  suits  and  proceedings,  upon  a  retainer  by  the  defend- 
ants ;  and  that  they  were  reasonably  worth  that  sum.  The 
answer  is  a  general  denial. 

On  the  trial,  one  of  the  plaintiffs  testified  to  the  rendition 
of  the  services  by  them  in  several  suits,  stating  generally  the 
nature  of  each  suit,  the  service  performed,  and  its  value.  Five 
attorneys  at  law  also  testified  to  the  value  of  the  services,  three 
of  whom  were  called  by  the  plaintiffs  and  two  by  the  defend- 
ants. They  differed  widely  in  their  opinions,  the  highest  esti- 
mate placing  the  value  of  services  at  five  thousand  four  hun- 
dred and  forty  dollars,  the  lowest  at  one  thousand  dollars. 

The  court  instructed  the  jury,  that  in  determining  the  value 
of  the  plaintiffs'  services  they  might  consider  their  nature,  the 
length  of  time  they  necessarily  occupied  and  the  benefit  derived 
from  them  by  the  defendants ;  that  the  plaintiffs  were  entitled 
to  reasonable  compensation  for  the  services  rendered;  and  that 
the  reasonableness  of  the  compensation  was  a  fact  to  be  deter- 
mined from  the  evidence  as  any  other  controverted  fact  in  the 
case ;  and  then  proceeded  as  follows : 

"The  services  rendered  were  skilled  and  professional ;  and 
for  the  purpose  of  proving  to  you  the  value  of  that  class  of 
services  rendered,  professional  gentlemen,  attorneys  at  law, 
claiming  to  be  familiar  with  the  value  of  such  services,  have 
testified  before  you.  If  you  accredit  these  loitnesses  with  truth- 
fulness, their  testimony  should  have  weight  with  you ;  and  the 
fact  as  to  what  is  a  reasonable  compensation  should  be  deter- 
mined from  the  evidence  offered,  and  not  from  your  own 
knowledge  or  ideas  of  the  value  of  .that  class  of  services. 
In  other  words,  you  must  determine  the  Viilue  of  the  services 
rendered  from  the  evidence  which  has  been  offered  before  you, 
and  not  from  your  own  knowledge  or  ideas  of  the  value  of 
such  services." 

The  defendants  thereupon  asked  the  court  to  instruct  the 
jury  as  follows 
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"  In  determining  the  value  of  the  plaintiffs'  services  the  jury 
are  not  bound  by  the  testimony  of  the  expert  witnesses ;  that 
testimony  may  be  considered  by  the  jury ;  but  if,  in  their  judg- 
ment, the  value  fixed  by  those  witnesses  is  not  reasonable,  they 
may  disregard  it,  and  find  the  amount  which,  in  their  judgment, 
would  be  reasonable. 

"  In  determining  the  value  of  the  plaintiffs'  services  the  jury 
are  not  bound  by  the  opinions  of  the  witnesses,  unless  the  jury 
shall  find  from  all  the  evidence,  taken  together,  including  the 
nature  of  the  services,  the  time  occupied  in  the  performance 
of  them,  and  the  result  of  them,  and  the  benefit  derived  by 
the  defendants  from  the  rendition  of  said  services,  that  said 
opinions  are  correct." 

The  court  refused  to  give  these  instructions,  and  an  excep- 
tion was  taken.  The  jury  thereupon  gave. a  verdict  for  the 
plaintiffs  for  one  thousand  eight  hundred  dollars ;  upon  which 
judgment  was  entered.  A  statement  of  the  proceedings  at 
the  trial  was  then  prepared,  which,  among  other  things,  set 
forth  the  alleged  errors  of  law  excepted  to  by  the  defendants. 
This  statement  was  used  on  a  motion  for  a  new  trial,  which 
was  denied  ;  and  by  stipulation  it  was  embodied  in  the  papers 
for  the  appeal  to  the  Supreme  Court  of  the  Territory  from  the 
judgment,  as  well  as  from  the  order  denying  the  new  trial. 
The  order  and  judgment  were  both  affirmed,  and,  to  review 
the  judgment,  the  case  is  brought  to  this  court. 

C.  J.  Hillyer  and  Thomas  Fitch,  for  plaintiffs  in  error. 

P.  Phillips  and  W.  Hallett  Phillips,  for  defendants  in  error. 

JFiELD,  J.- — The  defendants  in  error  object  to  the  use  of  the 
statement,  which  sets  forth  the  exceptions  taken  as  not  consti- 
tuting a  part  of  the  record  before  us.  The  ground  of  the  ob- 
jection is,  that  the  statement  was  prepared  for  and  ilsed  on  the 
motion  for  a  new  trial,  with  the  disposition  of  which  this  court 
cannot  interfere.  The  objection  would  be  tenable  but  for  the 
stipulation  of  the  parties  that  the  statement  might  be  used  on 
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appeal  from  the  judgment.  A  statement  of  the  case,  accord- 
ing to  the  law  regulating  civil  proceedings  in  the  Territory, 
takes  the  place  of  a  bill  of  exceptions  when  the  alleged  errors 
of  law  are  set  forth  with  sufficient  matter  to  show  the  rele- 
vancy of  the  points  taken.  It  is  not  the  less  available  on  ap- 
peal from  the  judgment  when, by  stipulation,  it  is  embodied  in 
the  record  for  that  purpose,  though  used  on  the  motion  for  a 
new  trial.  We  have  had  occasion  to  refer  to  this  subject  in 
Kerr  v.  Clampitt,  which  arose  in  Utah,  where  a  similar  system 
of  procedure  in  civil  cases  obtains,  and  it  is  unnecessary  to 
repeat  what  is  there  said.     (95  D".  S.,  188.) 

The  only  question  presented  for  our  consideration  is  whether 
the  opinions  of  the  attorneys, as  to  the  value  of  the  professional 
services  rendered,  were  to  control  the  judgment  of  the  jury 
so  as  to  preclude  them  from  exercising  their  "  own  knowledge 
or  ideas  "  upon  the  value  of  such  services.  That  the  court 
intended  to  instruct  the  jury  to  that  etiect  is,  we  think,  clear. 
After  informing  them  that  in  determining  the  value  of  the 
services  they  might  consider  their  nature,  the  time  they  occu- 
pied, and  the  benefit  derived  from  them,  also  that  the  plain- 
tiffs were  entitled  to  reasonable  compensation  for  the  services, 
and  that  the  reasonableness  of  the  compensation  was  a  fact  to 
be  determined  from  the  evidence,  it  proceeded  to  call  special 
attention  to  the  testimony  of  the  attorneys,  and  told  the  jury 
that  if  they  accredited  these  witnesses  with  truthfulness  their 
testimony  should  have  weight,  and  the  fact  as  to  what  is  rea- 
sonable compensation  should  be  "  determined  from  the  evi- 
dence ofier.ed,"  and  not  from  their  own  knowledge  or  ideas  of 
the  value  of  that  class  of  services,  and  emphasized  the  instruc- 
tion by  repetition,  as  follows :  "  Tou  must  determine  the  value 
of  the  services  rendered  from  the  evidence  that  has  been 
offered  before  you,  and  not  from  your  own  knowledge  or  ideas 
as  to  the  value  of  such  services."  This  language  qualifies  the 
meaning  of  the  previous  part  of  the  instruction.  It  is  appar- 
ent from  the  context  that  by  the  words  "  evidence  offered  " 
and  "  evidence  that  has  been  offered  before  you "  reference 
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was  made  to  the  expert  testimony,  and  to  that  alone.  Taken 
together,  the  charge  amounts  to  this :  that  while  the  jury  might 
consider  the  nature  of  the  services  and  the  time  expended  in 
their  performance,  their  value — that  is,  what  was  reasonable 
compensation  for  them — was  to  be  determined  exclusively 
from  the  testimony  of  the  professional  witnesses.  They  were 
to  be  at  liberty  to  compare  and  balance  the  conflicting  esti- 
mates of  the  attorneys  on  that  point,  but  not  to  exercise  any 
judgment  thereon  by  application  of  their  own  knowledge  and 
experience  to  the  proof  made  as  to  the  character  and  extent  of 
the  services ;  that  the  opinions  of  the  attorneys  as  to  what  was 
reasonable  compensation  was  alone  to  be  considered.  That 
the  defendants  so  understood  the  charge  is  evident  from  the 
qualifications  of  it  which  they  desired  to  obtain  ;  and  the  jury 
may,  in  like  manner,  have  so  understood  it.  And  as  we  so 
construe  it,  we  think  the  court  erred,  and  that  it  should  have 
been  qualified  by  the  instructions  requested.  Those  instruc- 
tions correctly  presented  the  law  of  the  case.  It  is  true  that 
no  exception  was  taken  to  the  charge,  but  its  modification  was 
immediately  sought  by  the  insti-uctions  requested,  and  to  the 
refusal  to  give  them  an  exception  was  taken.  Objection  to  the 
charge  was  thus  expressed  as  affirmatively  and  pointedly  as  if 
it  had  been  directed  in  terms  to  the  language  used  by  the 
court. 

It  was  the  province  of  the  jury  to  weigh  the  testimony  of 
the  attorneys  as  to  the  value  of  the  services,  by  reference  to 
their  nature,  the  time  occupied  in  their  performance,  and  other 
attending  circumstances,  and  by  applying  to  it  their  own  ex- 
perience and  knowledge  of  the  character  of  such  services.  To 
direct  them  to  find  the  value  of  services  from  the  testimony 
of  the  experts  alone,  was  to  say  to  them  that  the  issue  should 
be  determined  by  the  opinions  of  the  attorneys  and  not  by  the 
exercise  of  their  own  judgment  of  the  facts  on  which  those 
opinions  were  given.  The  evidence  of  experts  as  to  the  value 
of  professional  services  does  not  differ,  in  principle,  from  such 
evidence  as  to  the  value  of  labor  in  other  departments  of  busi- 
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ness,  or  as  to  the  value  of  property.  So  far  from  laying  aside 
their  own  general  knowledge  and  ideas,  the  jnry  should  have 
applied  that  knowledge  and  those  ideas  to  the  matters  of  fact 
in  evidence  in  determining  the  weight  to  be  given  to  the  opin- 
ions expressed,  and  it  was  only  in  that  way  that  they  could 
arrive  at  a  just  conclusion.  While  they  cannot  act  in  any  case 
upon  particular  facts  material  to  its  disposition  resting  in  their 
private  knowledge,  but  should  be  governed  by  the  evidence 
adduced,  they  may,  and  to  act  intelligently  they  must,  judge 
of  the  weight  and  force  of  that  evidence  by  their  own  general 
knowledge  of  the  subject  of  inquiry.  If,  for  example,  the  ques- 
tion were  as  to  the  damages  sustained  by  a  plaintiff'  from  a 
fracture  of  his  leg  by  the  carelessness  of  a  defendant,  the  jury 
would  ill  perform  their  duty  and  probably  come  to  a  wrong 
conclusion  if,  controlled  by  the  testimony  of  the  surgeons,  not 
merely  as  to  the  injury  inflicted,  but  as  to  the  damages  sustained, 
they  should  ignore  their  own  knowledge  and  experience  of  the 
value  of  a  sound  limb.  Other  persons  besides  professional 
men  have  knowledge  of  the  value  of  professional  services ; 
and  while  great  weight  should  always  be  given  to  the  opinions 
of  those  familiar  with  the  subject,  they  are  not  to  be  blindly 
received,  but  are  to  be  intelligently  examined  by  the  jur}'  in 
the  light  of  their  own  general  knowledge;  they  should  con- 
trol only  as  they  are  found  to  be  reasonable. 

As  justly  remarked  by  counsel,  the  present  case  is  an  excel- 
lent illustration  of  the  error  of  confining  the  jury  to  a  con- 
sideration merely  of  the  opinions  of  experts.  Of  the  five 
attorneys  who  were  witnesses,  no  two  agreed;  and  their  esti- 
mates varied  between  the  extremes  of  one  thousand  dollars 
and  five  thousand  four  hundred  and  forty  dollai's.  Direct- 
ing the  jurors  to  determine  the  value  of  the  professional 
services  solely  upon  these  varying  opinions  was  to  place 
them  in  a  state  of  perplexing  uncertainty.  They  should  not 
have  been  instructed  to  accept  the  conclusions  of  the  pro- 
fessional witnesses  in  place  of  their  own,  however  much  that 
testimony  may  have  been   entitled   to   consideration.     The 
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judgment  of  witnesses  as  a  matter  of  law  is  in  no  case  to  be 
substituted  for  that  of  the  jurors.  The  instructions  tended  to 
mislead  as  to  the  weight  to  be  given  to  the  opinions  of  the 
attorneys,  especially  after  qualifications  of  them  designed  to 
correct  any  misconception  on  this  head  were  refused. 

In  Anthony  ».  Stinson  a  question  similar  to  the  one  here 
presented  came  before  the  Supreme  Court  of  Kansas,  and  a 
like  decision  was  reached.  The  instruction  given  at  the  trial, 
that  the  testimony  of  certain  lawyers  as  to  the  value  of  pro- 
fessional services  should  be  the  guide  of  the  jury,  and  that 
they  should  be  governed  by  it  in  finding  the  value  of  the  ser- 
vices rendered,  was  held  to  be  erroneous — the  court  observing 
that  the  jury  were  not  to  be  instructed  as  to  what  part  of  the 
testimony  before  them  should  control  their  verdict ;  that,  in 
order  to  control  it,  the  testimony  of  experts  should  be  of  such 
a  character  as  to  outweigh  by  its  intrinsic  force  and  probability 
all  conflicting  testimony ;  and  that  they  could  not  be  required 
to  accept,  as  a  matter  of  law,  the  conclusions  of  the  witnesses 
instead  of  their  own.     (4  Kan.,  212.) 

In  Patterson  v,  Boston,  which  arose  in  Massachusetts,  the 
question  was  as  to  the  damages  to  be  awarded  to  the  plaintifl:' 
for  his  property,  taken  to  widen  a  street  in  Boston.  The  trial 
court  instructed  the  jury  that,  in  estimating  the  amount  of  the 
damages,  if  any  of  them  knew,  of  his  own  knowledge,  any 
material  fact  which  bore  upon  the  issue,  he  ought  to  disclose 
it  and  be  sworn,  and  communicate  it  to  his  fellows  in  open 
court  in  the  presence  of  the  parties ;  but  that,  in  making  up 
their  verdict,  they  might  rightfully  be  influenced  by  their 
general  knowledge  on  euch  subjects,  as  well  as  by  the  testi- 
mony and  opinions  of  witnesses.  The  case  being  taken  to  the 
Supreme  Court  of  the  State,  it  was  held  that  these  directions 
were  not  open  to  exception.  Said  Chief  Justice  Shaw,  speak- 
ing for  the  court :  "  Juries  would  be  very  little  tit  for  the  high 
and  responsible  office  to  which  they  are  called,  especially  to 
make  an  appraisement,  which  depends  on  knowledge  and  ex- 
perience, if  they  might  not  avail  themselves  of  those  powers 
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of  their  minds  when  they  are  most  n(3cessary  to  the  pei'form- 
ance  of  their  duties."     (20  Park.,  166.) 

In  Murdock  v.  Sumner  the  same  court,  speaking  through 
the  same  distinguished  judge,  said  that  "  the  jury  very  properly 
exercise  their  own  judgment  and  apply  their  own  knowledge 
and  experience  in  regard  to  the  general  subject  of  inquiry." 
In  that  case  a  witness  had  testified  as  to  the  quality,  condition, 
and  cost  of  certain  goods,  and  given  his  opinion  as  to  their 
worth,  and  the  court  said  that  "the  jury  were  not  bound  by  the 
opinion  of  the  witness ;  they  might  have  taken  the  facts  testi- 
fied by  him  as  to  the  cost,  quality,  and  condition  of  the 
goods,  and  come  to  a  different  opinion  as  to  their  value." 
(22  Seel.,  158.) 

In  like  manner,  in  this  case  the  jurors  might  have  taken 
the  facts  testified  to  by  the  attorneys  as  to  the  character, 
extent,  and  value  of  the  professional  services  rendered,  and 
then  come  to  a  different  conclusion.  The  instructions  given, 
whilst  stating  that  the  nature  of  the  services  rendered,  the 
time  occupied  in  their  performance,  and  the  benefit  derived 
from  them  might  be  considered  by  the  jury,  directed  them 
that  they  should  be  governed  by  the  opinions  of  the  experts 
as  to  the  value  of  the  services,  and,  in  effect,  forbade  them  to 
exercise  their  own  knowledge  and  ideas  on  that  kind  of  ser- 
vices. This  error  would  have  been  avoided  if  the  instructions 
requested  by  the  defendants  had  been  given. 

It  follows  that  the  judgment  of  the  court  below  must  be 

reversed  and  the  cause  remanded  for  a  new  trial ;  and  it  is  so 

ordered. 

Reversed. 


The  Western  Union  Telegraph  Company  t.  The  State  of 

Texas. 

April  3, 1882. 
1.  A  telegraph  company  Is  an  instrument  oJ  commerce,  and,  if  it  accepts 
the  provisions  of  the  United   States  Revised   Statutes  in  regard  to 
telegraph  companies,  is  a  government  agency. 
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2.  A  tax  by  a  State  of  a  certain  amount  for  eveiy  message  sent  by  a  tele- 
graph company  is  constitutional  only  as  respects  messages  from  one 
place  to  another  within  its  own  limits.  Attempts  to  tax  messages  sent 
out  of  the  State  are  void  as  being  rognlations  of  interstate  commerce; 
and 'attempts  to  tax  government  messages  are  void  as  burdens  on  the 
constitutional  agencies  of  tlie  Federal  government. 

Error  to  the  Supreme  Court  of  the  State  of  Texas. 

Walton,  Grreen  ^  Hill,  John  F.  Dillon,  Wager  Swayne,  for  plain- 
tiff in  error. 

/.  H.  McLeare,  Attorney-  General  of  Texas,  P.  Phillips,  and  W. 
Hallet  Phillips,  for  defendant  in  error. 

Waite,  C.  J. — ^The  Western  Union  Telegraph  Company  ia 
a  New  York  corporation,  engaged,  in  the  business  of  trans- 
mitting telegrams  at  fixed  rates  of  compensation.  Its  lines 
extend  into  and  through  most  of  the  States  and  Territories  of 
the  United  States,  and  to  Washington,  in  the  District  of  Col- 
umbia. It  has  availed  itself  of  the  privileges  and  subjected 
itself  to  the  obligations  of  title  LXV  of  the  Revised  Statutes 
relating  to  telegraph  companies,  and  its  lines  connect  with 
those  owned  and  established  by  the  Government  of  the  United 
States  for  public  purposes.  It  has  one  hundred  and  twenty- 
live  offices  in  the  State  of  Texas,  and  is  in  close  communica- 
tion with  other  telegraph  companies  doing  business  in  this 
country  and  abroad. 

By  the  Constitution  of  Texas,  article  8,  section  1,  the  Leg- 
islature is  authorized  to  "impose  occupation  taxes,  both  upon 
natural  persons  and  upon  corporations,  other  than  municipal, 
doing  business  in  the  State;"  and  by  article  4655  of  the  Ke- 
vised  Statutes,  enacted  under  this  provision  of  the  Constitu- 
tion, every  chartered  telegraph  company  doing  business  in  the 
State  is  required  to  pay  a  tax  of  one  cent  for  every  full-rate 
message  sent,  and  one-half  that  for  every  message  less  than 
full  rate.  This  tax  is  to  be  paid  quarterly  to  the  comptroller 
of  the  State  on  sworn  statements  made  by  an  officer  of  the 
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company.  In  addition  to  this,  taxes  must  be  paid  on  ttie  real 
and  personal  propert}'  of  the  compan\'  in  the  State. 

Between  October  1,  1879,  and  July  1,  1880,  the  company 
sent  over  its  lines  from  its  offices  in  Texas  169,076  full-rate 
and  100,408  less  than  full-rate  messages.  A  large  portion  of 
these  messages  were  sent  to  places  outside  of  the  State,  and 
by  the  officers  of  the  Government  of  the  United  States  on 
public  business.  The  company  neglected  to  pay  the  tax  im- 
posed, and  a  suit  was  brought  in  one  of  the  courts  of  the  State 
for  its  recovery.  In  defense  it  was  insisted  that  the  law  im- 
posing the  tax  was  in  conflict  with  the  Constitution  and  laws 
of  the  United  States,  and  therefore  void.  The  Supreme  Court 
of  the  State,  on  appeal,  sustained  the  law,  and  directed  a 
judgment  against  the  company  for  the  full  amount  claimed, 
allowing  no  deductions  for  messages  sent  out  of  the  State,  or 
by  government  officers  on  government  business.  To  reverse 
•  that  judgment  this  writ  of  error  has  been  brought. 

In  Pensacola  Telegraph  Company  v.  Western  Union  Tele- 
graph Company,  96  U.  S.,  1,  this  court  held  that  the  telegraph 
was  an  instrument  of  commerce,  and  that  telegraph  com- 
panies were  subject  to  the  regulating  power  of  Congress  in 
respect  to  their  foreign  and  interstate  business.  A  telegraph 
company  occupies  the  same  relation  to  commerce  as  a  carrier 
of  messages  that  a  railroad  company  does  as  a  carrier  of  goods. 
Both  companies  are  instruments  of  commerce,  and  their  busi- 
ness is  commerce  itself.  They  do  their  transportation  in  dif- 
ferent ways,  and  their  liabilities  are  in  some  respects  diflerent, 
but  they  are  both  indispensable  to  those  engaged  to  any  con- 
siderable extent  in  commercial  pursuits. 

Congress,  to  facilitate  the  erection  of  telegraph  lines,  has 
by  statute  authorized  the  use  of  the  public  domain  and  the 
military  and  post  roads,  and  the  crossing  of  the  navigable 
streams  and  waters  of  the  United  States  for  that  purpose.  As 
a  return  for  this  privilege,  those  who  avail  themselves  of  it  are 
bound  to  give  the  United  States  precedence  in  the  use  of  their 
lines  for  public  business  at  rates  to  be  fixed  by  the  Postmaster- 
29  v4 
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General.     Thus,  as  to  government  business,  companies  of  this 
class  become  government  agencies. 

The  Western  Union  Company,  having  accepted  the  restric- 
tions and  obligations  of  this  provision  by  Congress,  occupies 
in  Texas  the  position  of  an  instrument  of  foreign  and  inter- 
state commerce,  and  of  a  government  agent  for  the  transmis- 
sion of  messages  on  public  business.  Its  property  in  the  State 
is  subject  to  taxation  the  same  as  other  property,  and  it  may 
undoubtedly  be  taxed  in  a  proper  Way  on  account  of  its  occu- 
pation and  its  business.  The  precise  question  now  presented 
is  whether  the  power  to  tax  its  occupation  can  be  exercised  by 
placing  a  specific  tax  on  each  message  sent  out  of  the  State, 
or  sent  by  public  officers  on  the  business  of  the  United  States. 

In  the  State  Freight  Tax  Case,  15  Wall.,  232,  this  court 
decided  that  a  law  of  Pennsylvania  requiring  transportation 
companies  doing  business  in  that  State  to  pay  a  fixed  sum  as 
a  tax  "on  each  two  thousand  pounds  of  freight  carried,"  witli- 
out  regard  to  the  distance  moved  or  charge  made,  was  uncon- 
stitutional, so  far  as  it  related  to  goods  taken  through  the 
State,  or  from  points  without  the  State  to  points  within,  or 
from  points  within  to  points  without,  because  to  that;  extent  it 
was  a  regulation  of  foreign  and  interstate  commerce.  In  this 
the  court  but  applied  the  rule  announced  in  Brown  v.  Mary- 
land, 12  Wheat,  444,  that  where  the  burden  of  a  tax  falls  on 
a  thing  which  is  the  subject  of  taxation,  the  tax  is  to  be  con- 
sidei'ed  as  laid  on  the  thing,  rather  than  on  him  who  is  charged 
with  the  duty  of  paying  it  into  the  treasury.  In  that  case  it 
was  said  a  tax  on  the  sale  of  an  article  imported  only  for  sale 
was  a  tax  on  the  article  itself.  To  the  same  general  eft'ect 
are  Welton  v.  Missouri,  91  U.  S.,  275;  Cook  v.  Pennsylvania, 
97  U.  S.,  566 ;  Webber  v.  Virginia,  103  U.  S.,  344.  And 
in  the  Passenger  Cases,  7  How.,  283,  Crandall  v.  Nevada,  6 
Wall.,  35,  and  Henderson  v.  The  Mayor,  92  U.  8.,  259,  taxes 
upon  passenger  carriers  of  a  specific  amount  for  each  passenger 
carried  were  held  to  be  taxes  on  the  passengers.  And  in  the 
State  Tonnage  Cases,  12  Wall.,  204;  Peete  v.  Morgan,  19 
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Wall.,  581 ;  Cannon  v.  New  Orleans,  20  Wall.,  577,  and  In- 
man  Steamship  Company  v.  Tinker,  94  U.  S.,  238,  that  taxes 
on  vessels  according  to  measurement,  without  any  reference 
to  value,  were  taxes  on  tonnage. 

The  present  case,  as  it  seems  to  us,  comes  within  this  prin- 
ciple. The  tax  is  the  same  on  every  message  sent,  and  because 
it  is  sent,  without  regard  to  the  distance  carried  or  the  price 
charged.  It  is  in  no  respect  proportioned  according  to  the 
business  done.  If  the  message  is  sent  the  tax  must  be  paid, 
and  the  amount  determined  solely  by  the  class  to  which  it 
belongs.  If  it  is  full  rate,  the  tax  is  one  cent,  and  if  less  than 
full  rate,  one-half  cent.  Clearly  if  a  fixed  tax  for  every  two 
thousand  pounds  of  freight  carried  is  a  tax  on  the  freight,  or 
for  every  measured  ton  of  a  vessel. a  tax  on  tonnage,  or  for 
every  passenger  carried  a  tax  on  the  passenger,  or  for  the  sale 
of  goods  a  tax  on  the  goods,  this  must  be  a  tax  on  the  mes- 
sages. As  such,  so  far  as  it  operates  on  private  messages  sent 
out  of  the  State,  it  is  a  regulation  of  foreign  and  interstate 
commerce  and  beyond  the  power  of  the  State.  That  is  fully 
established  by  the  cases  already  cited.  As  to  the  government 
messages,  it  is  a  tax  by  the  State  on  the  means  employed  by 
the  Government  of  the  United  States  to  execute  its  constitu- 
tional powers,  and  therefore  void.  It  was  so  decided  in  Mc- 
Culloch  V.  Maryland,  4  Wheatou,  316,  and  has  never  been 
doubted  since. 

It  follows  that  the  judgment,  so  far  as  it  includes  the  tax  on 
messages  sent  out  of  the  State,  or  for  the  government  on 
public  business,  is  erroneous.  The  rule  -that  the  regulation  of 
commerce  which  is  confined  exclusively  within  the  jurisdiction 
and  territory  of  a  State,  and  does  not  aftect  other  nations  or 
States  or  the  Indian  tribes,  that  is  to  say,  the  purely  internal 
commerce  of  a  State,  belongs  exclusively  to  the  State,  is  as 
well  settled  as  that  the  regulation  of  commerce  which  does 
affect  other  nations  or  States  or  the  Indian  tribes  belongs  to 
Congress.  Any  tax,  therefore,  which  the  State  may  put  on 
messages  sent  by  private  parties,  and  not  by  the  agents  of  the 
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Government  of  the  United  States,  from  one  place  to  another 
exclusively  within  its  own  jurisdiction,  will  not  be  repugnant 
to  the  Constitution  of  the  United  States.  "Whether  the  law 
of  Texas,  in  its  present  form,  can  be  used  to  enforce  the  col- 
lection of  such  a  tax,  is  a  question  entirely  within  the  juris- 
diction of  the  courts  of  the  State,  and  as  to  which  we  have  no 
power  of  review. 

The  judgment  of  the  Supreme  Court  of  Texas  is  reversed, 
and  the  cause  remanded  with  instructions  to  reverse  the  judg- 
ment of  the  District  Court  and  proceed  thereafter  as  justice 
may  require,  but  not  inconsistent  with  this  opinion. 

Eeversed. 


The  United  States  v.  Bernard  Emholt  and  Eliza  Bbrgener. 

April  10,  'l882. 

1.  At  the  hearing  in  the  Circnit  Court  of  an  appeal  from  the  District 

Court,  the  district  jndjje  who  rendered  the  judgment  appealed  from 
cannot,  under  section  614  of  the  Revised  Statutes,  give  a  vote,  even 
by  consent  of  parties,  when  another  judge  is  present ;  and  the  case 
cannot  be  brought  to  this  court  upon  a  certificate  of  division  of  opin- 
ion between  him  and  the  otlier  judge. 

2.  An  information  for  a  forfeiture  nnder  the  internal  revenue  laws  can- 

not be  brought  from  the  Circnit  Court  to  this  court  by  appeal. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Wisconsin. 

This  was  an  information  filed  in  the  District  Court  of  the 
United  States  for  the  Western  District  of  Wisconsin  for  the 
forfeiture  of  the  right,  title,  and  interest  of  Severin  Schulte  in 
certain  real  estate  on  which  he  carried  on  the  business  of  a 
distiller,  without  having  given  bond  as  required  by  law,  and 
with  intent  to  deprive  the  United  States  of  the  tax  on  the 
spirits  distilled  by  him. 

In  the  District  Court,  held  by  Judge  Bunn,  Bernard  Em- 
holt and  Eliza  Bergener  appeared  and  answered  as  claimants 
of  the  real  estate  under  mortgages  from  Schulte ;  upon  the 
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trial  it  was  found  by  special  verdict  that  Schulte  was  guilty  as 
charged  in  the  information,  and  that  he  held  the  legal  title  to 
the  real  estate  subject  to  a  mortgage  to  each  of  the  claimants ; 
judgment  was  given  that  the  mortgages  constituted  no  lien  or 
iucumbrance  against  the  United  States,  and  that  all  the  real 
estate  be  forfeited ;  and  the  claimants  appealed  to  the  Circuit 
Court. 

In  the  Circuit  Court,  held  by  Mr.  Justice  Harlan  and  Judge 
Bunn,  the  judgment  was  reversed;  and  a  certificate,  signed 
by  Mr.  Justice  Harlan  only,  was  entered  of  record,  stating 
that  the  hearing  upon  the  special  verdict  found  in  the  District 
Court  was,  by  consent  of  parties,  had  before  the  circuit  jus- 
tice and  the  district  judge,  and  that  they  were  divided  in 
their  opinion  on  the  question  whether,  upon  the  facts  found  in 
the  special  verdict,  the  United  States  were  entitled  to  judg- 
ment forfeiting  the  property  described  in  the  information  to 
the  use  of  the  United  States,  except  subject  to  the  interest 
and  claim  of  the  claimants,  as  set  out  in  their  answers. 

From  the  judgment  of  the  Circuit  Court  the  district  attor- 
ney claimed  and  was  allowed  an  appeal  to  this  court. 

S.  F.  Phillips.  Solicitor- General,  for  appellants. 

S.  V.  Finney,  J.  F.  Mills  and'  George  C.  Hazelton,  for  appel- 
lees. 

Gray,  J. — This  court  has  no  jurisdiction  of  the  question 
certified.  The  office  and  object  of  a  certificate  of  division  of 
opinion  are  to  bring  to  this  court  for  determination  a  question 
of  law  upon  which  the  opinions  of  two  judges,  competent  to 
take  part  in  the  judgment  of  the  Circuit  Court,  are  opposed  to 
each  other.  By  the  provisions  of  the  judiciary  acts  of  Sep- 
tember 24,  1789,  section  4,  and  April  29,  1802,  section  5,  re- 
enacted  in  the  Revised  Statutes,  section  614,  upon  the  hearing 
in  the  Circuit  Court  of  an  appeal  from  a  judgment  of  the  Dis- 
trict Court,  the  district  judge  who  rendered  the  decision  ap- 
pealed from,  although  he  may,  for  the  information  of  the  Cir- 
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cuit  Court,  assign  his  reasons  for  that  decision,  is  prohibited 
from  voting  or  taking  part  in  the  judgment  of  the  Circuit 
Court,  and  that  judgment  is  to  be  entered  according  to  the 
opinion  of  the  judge  who  is  not  so  disqualified.  The  provision 
of  the  act  of  March  2,  1867,  section  2,  also  incorporated  in  the 
same  section  of  the  Revised  Statutes,  which,  in  order  to  pre- 
vent failure  or  .delay  of  justice,  permits  such  a  case,  by  consent 
of  parties,  to  be  heard  and  disposed  of  by  the  district  judge 
when  alone  holding  the  Circuit  Court,  has  no  application  when 
another  judge  is  present.  And  the  provisions  of  the  acts  of 
April  29,  1802,  section  6,  and.  June  1,  1872,  section  1,  em- 
bodied in  sections  650,  652,  693,  697  of  the  Revised  Statutes, 
do  not  enlarge  the  authority  of  the  district  judge  in  this  re- 
spect. It  necessarily  follows  that  the  case  cannot  be  brought 
to  this  court  upon  a  certificate  of  division  of  opinion  between 
the  judge  who  is  qualified  and  the  judge  who  is  disqualified  to 
take  part  in  the  judgment.  (United  States  v.  Lancaster,  5 
Wheat.,  434  ;  Nelson  v.  Carland,  1  How.,  265.) 

The  case  cannot  be  treated  as  before  this  court  on  the  ap- 
peal from  the  Circuit  Court,  without  regard  to  the  certificate 
of  division,  because  it  is  on  the  common-law  side  of  that 
court.  If  it  is  to  be  considered  as  a  civil  action,  the  proper 
mode  of  bringing  it  up  is  by  writ  of  error,  and  not  by  appeal. 
(Bevins  v.  Ramsey,  11  How.,  185 ;  Jones  v.  La  Vallette,  5 
Wall,  519.)  If,  according  to  Clifton  v.  United  States,  4  How., 
242-250,  it  should  be  treated  as  in  the  nature  of  a  criminal 
proceeding,  it  is  hard  to  see  how  it  could  be  brought  to  this 
court  at  all,  except  upon  a  certificate  of  division  of  opinion. 
{Ex  parte  Gordon,  1  Black,  503.) 

Neither  the  consent  of  pai'ties  nor  the  allowance  of  the  ap- 
peal in  the  court  appealed  from  can  enable  this  couri  to  re- 
view the  judgment  of  that  court  in  any  other  form  of  pro- 
ceeding than  the  law  prescribes.  (Kelsey  v.  Forsyth,  21  How., 
85  ;  Callan  v.  May,  2  Black,  541.) 

This  court  having  no  jurisdiction  of  the  case,  the  appeal 
must  be  dismissed  and  the  case  remanded  to  the  Circuit  Court 

Dismissed. 
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Hewitt,  Norton  &  Company  v.  A.  J.  Phelps  and  Mary  B. 

Phelps. 

April  10,  1882. 

1.  A  suit  ill  cliaiieeiy  instituted  in  a  State  court  and  a  decree  of  dismissal 

entered  previous  to  tlie  removal  act  of  Marcii  3,  1875,  in  wliicli  tliere 
was  an  appeal  to  tine  State  Supreme  Court,  wliich  reversed  the  decree 
and  remanded  the  cause  with  leave  to  parties  to  amend  the  pleadings 
and  to  take  testimony  and  to  take  an  account,  is  a  pending  suit  within 
the  meaning  of  that  act,  and  may  be  removed  to  the  appropriate 
Federal  court. 

2.  After  such  a  decree  of  the  State  Supreme  Court,  tlie  decree  was  not 

final  nor  conclusive,  and  the  cause  stood  for  a  rehearing  on  the  merits 
and  not  for  the  purpose  of  merely  executing  tlie  judgment  of  the 
appellate  court,  and,  therefore,  in  the  meaning  of  the  removal  acts, 
the  removal  was  "  before  the  trial  thereof." 

3.  A  married  woman  grants  an  estate  to  a  trustee  upon  trust  for  her  sole 

and  separate  use,  remainder  to  her  children,  and  appoints  her  husband 
agent  and  co-trustee  to  manage  the  estate,  providing  that  the  trustee 
shall  not  be  liable  for  his  acts.  The  deed  gives  neither  the  trustee 
nor  the  husband  a  right  to  charge  the  trust  estate  for  the  expenses  of 
running  it.  Parties  who  furnish  supplies  to  the  husband  for  the 
estate,  alleging  that  they  were  used  on  the  estate  by  the  trustee  after 
the  husband's  death,  and  that  the  trustee  admitted  a  liability  for  them, 
and  that  the  husband  aii<l  trustee  were  both  insolvent,  and  that  the 
trustee  would  have  had  tlie  right  to  charge  the  same  against  the  estate 
in  his  accounts,  attempt  to  enforce  an  equitable  charge  therefor  against 
the  estate  :  Held,  That  as  neither  the  husband  nor  the  trustee  had 
the  power  to  charge  the  estate,  the  creditors  did  not  have  any  claim 
of  subrogation  nor  any  ground  of  enforcing  against  the  estate  the 
payment  of  their  demand. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi. 

William  L.  Nugent,  for  appellants. 

E.  Jeffords,  J.  Z.  George  and  Charles  W.  Clarke,  for  appellees. 

Matthews,  J. — The  appellants,  who  were  the  complainants 
below,  filed  their  bill  in  equity  April  17,  1869,  in  the  Chan- 
cery Court  of  Washington  county,  Mississippi,  against  the  ap- 
Q 
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pellees  and  Jonathan  Pearce,  the  object  and  prayer  of  which 
was  to  charge  certain  real  estate  in  that  State,  which  had  been 
conveyed  by  Sarah  Vick  to  Pearce  upon  certain  -trusts,  and  of 
which  Mary  B.  Phelps  was  the  sole  beneficiary,  with  certain 
sums  which  the  complainants  allege  they  had  advanced  to  the 
trustee,  and  for  which  they  claimed  the  trust  estate -was  liable. 
The  appellees  were  served  with  process ;  Pearce  was  brought 
in  by  publication.     The  cause  having  been  put  at  issue,  on 
final  hearing  in  the  Chancery  Court,  the  bill  was  dismissed, 
November  7th,  1874,  for  want  of  equity.     From  this  decree 
an  appeal  was  taken,  but  not  until  March  30,  1876,  when  it 
,was  thus  removed  to  the  Supreme  Court  of  the  State.     It  was 
.disposed  ot  in  that  court  May  21,  1877,  by  a  decree  reversing 
jthe  decree  of  the  court  below,  and  remanding  the  cause,  "with 
.leave  to  both  parties  to  amend  pleadings  as  they  may  be  ad- 
vised, and  to  take  testimony,  and  for  an  account  to  be  taken 
iuj,ccordance  with  the  views  contained  in  the  opinion"  of  the 
court,  which  is  to  be  found  reported  under  the  name  of  Norton 
^v.  Phelps,  54  Miss.  Eep.,  467.     On  June  7,  1877,  the  mandate 
of  the  Supreme  Court  was  filed  in  the  Chancery  Court  of 
Washington  county,  and  on  the  same  day  a  petition  for  the 
.removal  of  the  cause  to  the. Circuit  Court  of  the  United  States 
for  that  district  was  presented  by  Phelps  and  his  wife,  on  the 
ground,  that  at  the  time  of  the  commencement  of  the  suit  they 
were  citizei^s  of  Kentucky,  and  had  continued  so  to  be  at  all 
times  since — the  plaintift's  during  the  same  period  being  citizens 
.of  Louisiana-^whicn  was  granted,  bond  given  and  approved, 
and  transcript  filed  in  the  Circuit  Court  on  August  4,  1877. 
On  November  20,  1877,  the  appellants  moved  to  remand  the 
cause,  which  the  Circuit  Court  refused  to  do.     This  ruling  of 
the  court  is  first  assigned  for  error  under  the  present  appeal. 
The  contention  of  the  appellants  is  that  the  Circuit  Court 
had  no  jurisdiction  to  proceed  with  the  cause,  because,  first, 
the  suit  was  not  pending  at  the  time  of  the  passage  of  the  act 
of  March  3,  1875,  nor  thereafter  brought,  and  therefore  not 
within  the  purview  of  th9,t  act ;  and  second,  because,  at  the 
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time  the  removal  was  effected,  the  trial  of  the  cause  in  the 
State  court  had  already  taken  place,  or  at  least  begun  and  was 
in  progress,  whereas  the  act  requires  that  the  petition  for  re- 
moval shall  be  tiled  before  the  trial  thereof. 

In  our  opinion  neither  of  these  positions  is  tenable.  "Whether, 
after  final*  decree  and  before  appeal  is  perfected,  a  purchaser 
of  the  subject  of  the  suit  is  affected  with  the  notice  of  lis  pendens 
may  be  a  question ;  although  a  distinction  in  this  respect  is 
made  by  some  of  the  authorities  between  an  appeal  in  equity 
and  a  writ  of  error,  the  latter  being  considered  a  new  proceed- 
ing, not  pending  until  service  of  citation,  while  the  former  is 
regarded  as  a  step  in  the  progress  of  the  cause.  But  in  con- 
templation of  the  act  of  March  3,  1875,  there  are  and  can  be 
but  two  classes  of  suits :  one,  those  pending  at  the  time  of  its 
passage ;  the  other,  those  thereafter  brought.  Of  course  a 
suit  terminated  has  ceased  to  be  a  suit.  Confessedly  the  present 
is  a  suit,  and  could  not  be  said,  at  the  time  the  act  was  passed, 
to  have  ended,  although  the  decree  was  final  in  respect  to  the 
Court  of  Chancery  which  had  rendered  it,  and  would  have 
become  so  between  the  parties  if  no  appeal  had  been  taken 
within  the  time  limited  by  law.  But  until  that  period  had 
elapsed  it  was  still  a  lis  pendens,  in  the  sense  that  the  party 
against  whom  the  decree  had  been  rendered  had  the  right  by 
an  appeal  further  to  prosecute  it.  It  was  not  the  beginning 
of  a  new  suit ;  it  was  but  one  additional  step  in  progress  of  an 
existing  one. 

The  second  ground  of  exception  to  the  removal  of  the  cause  is 
maintained  in  argument  upon  the  authority  of  Jif  kins  v.  Sweet- 
zer,  102  U.  S.,  177,  but  that  case  does  not  govern  this.  That 
decision  turned  upon  the  fact  that  the  judgment  of  the  Supreme 
Court  of  the  State  "disposed  of  the  case  finally  upon  its 
merits,  and  nothing  remained  to  be  done  but  to  continue  the 
hearing  already  begun  until  the  necessary  accounts  could  be 
taken  and  the  details  of  a  final  decree  settled."  But  here, 
although  the  Supreme  Court  of  Mississippi  passed  in  its  opin- 
ion upon  the  merits  of  the  case  as  disclosed  by  the  i-ecord 
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then  before  it,  nevertheless,  in  remanding  the  cause,  "  with 
leave  to  both  parties  to  amend  pleadings  as  they  may  be  ad- 
vised, and  to  take  testimony,"  the  whole  matter  was  open  and 
at  large,  as  though  the  cause/had  never  been  at  issue ;  and  the 
clause  providing  "  for  an  account  to  be  taken  in  accordance 
with  the  views  contained  in  the  opinion  rendered  herein," 
must  be  understood  as  qualified  bj'  the  previous  part  of  the 
order,  and  as  obligatory  upon  the  Court  of  Chaucery  only  as 
a  declaration  of  general  principles,  to  be  applied  as  the  facts 
should  thereafter  appear.  It  was  not  a  judgment  which  oper- 
ated as  an  estoppel  between  tlie  parties.  It  was  neither  final 
nor  conclusive.  In  point -of  fact,  after  the  removal  of  the 
cause  into  the  Circuit  Court  the  parties  availed  themselves  of 
the  leave  granted,  and  filed  new  and  amended  pleadings.  The 
cause  then  stood  in  that  court  just  as  it  would  have  stood  in 
the  State  court  but  for  the  removal,  i.  e.,  for  a  rehearing  upon 
the  merits,  and  not  for  the  purpose  of  merely  executing  the 
judgment  of  the  appellate  court,  as  in  the  case  of  Duncan  v. 
Gegan,  101  U.  S.,  810.  Being  properly  removed,  the  parties 
are  subject  to  that  administration  of  law  which  is  approved  in 
the  judicial  tribunals  of  the  United  States  whose  jurisdiction 
is  thus  invoked,  as  was  held  in  King  v.  Worthington,  decided 
at  the' present  term. 

The  Circuit  Court  having  acquired  jurisdiction,  on  final  hear- 
ing, upon  demurrer,  dismissed  the  bill.  We  are  now  required 
by  the  appeal  to  review  that  decree. 

The  allegations  upon  which  the  alleged  equity  of  the  appel- 
lants is  supposed  to  arise  are  in  substance  as  follows  : 

On  May  4,  1850,  Sarah  Vick  and  Henry  W.  Vick,  her  hus- 
band, executed  and  delivered  to  Jonathan  Pearce  a  deed  con- 
veying to  him  all  the  property  which  Sarah  Vick  then  owned 
as  separate  property,  including  a  plantation,  slaves,  utensils, 
and  stock  in  Washington  county,  Mississippi,  the  subject  of 
the  present  suit,  upon  trust,  nevertheless,  for  the  sole  and  sep- 
arate use  of  Sarah  Vick  during  her  life,  and  in  remainder  in 
fee  for  the  use  of  her  children  living  at  the  time  of  her  death. 
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It  was  provided  that  the  proceeds  of  the  property  in  Wash- 
ington and  Issaquena  counties,  and  such  parts  of  it  as  might 
be  sold,  should  be  applied  to  the  payment  of  a  debt  due  to  the 
Bank  of  the  United  States,  after  the  payment  of  which  the 
proceeds  of  the  property,  over  what  was  necessary  to  support 
the  plantation  and  family,  were  to  be  invested  for  the  benefit 
of  all  her  children  living  at  the  time  of  her  death.  It  was 
also  provided  that  Sarah  Vick  should  retain  possession  of  the 
property  during  her  life,  with  power  to  sell  or  exchange  any 
part,  but  any  property  received  in  exchange  to  be  subject  to 
the  trusts ;  "provided  further,"  the  deed  continued,  "that  said 
trustee  is  to  permit  the  said  Henry  W.  Vick,  as  agent  for  said 
trustee,  and  as  agent  and  trustee  for  said  Sarah  Vick  during 
her  life,  and  as  agent  and  trustee  for  her  children  after  her 
death,  to  superintend,  possess,  manage,  and  control  said  prop- 
erty for  the  benefit  of  all  concerned ;  said  Henry  Vick  is  to 
have  power  to  sell  and  exchange  said  property  after  the  death 
of  said  Sarah  Vick,  and  apply  the  proceeds  to  the  payment 
of  the  debt  due  to  the  trustee  of  the  Bank  of  the  United 
States;  or,  if  the  said  debt  is  paid,  the  proceeds  of  the  debt 
to  be  reinvested  and  be  subject  to  the  trusts  of  this  deed." 
Provision  is  then  made  for  applying  a  fund  due  to  her  from 
property  in  the  hands  of  Col.  Durden,  held  by  him  in  trust  for 
creditors  of  Col.  Vick,  to  the  payment  of  certain  debts  due 
from  Henry  W.  Vick,  but,  it  is  added,  "  all  the  debts  aforesaid 
to  be  paid  by  Col.  Vick,  if  he  is  able  to  do  so,  and  it  is  only 
in  case  he  is  not  able  that  it  is  to  be  paid  out  of  said  fund: 
provided  further,  that  said  property  is  always  to  stand  charged 
for  the  payment  of  such  amount  for  the  liberal  support  and 
maintenance  of  the  said  Henry  W.  Vick  during  his  natural 
life."  The  concluding  clause  in  the  deed  is  as  follows :  "  My 
intention  is,  that  said  Henry  W.  Vick  shall  be  regarded,  for 
the  purposes  of  this  deed,  not  merely  as  an  agent,  but  also  a 
co-trustee,  and  I  desire  he  may  be  required  to  give  no  security 
for  the  performance  of  his  duties,  and  the  said  Jonathan 
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Pearce  is  not  in  any  manner  to  be  responsible  for  the  acts  or 
conduct  of  said  Henry  W.  Vick." 

Henry  W.  Vick  carried  on  the  business  of  the  plantation 
until  he  died,  in  1861,  when  Pearce,  as  trustee,  took  possession 
of  the  trust  property,  Mrs.  Vick,  having  previously  died,  leav- 
ing no  issue  surviving  her,  except  Mary  B.  Phelps,  wife  of  A. 
J.  Phelps,  the  appellee. 

The  complainants,  Hewitt,  Norton  &  Co.,  were  commission 
merchants  in  New  Orleans,  and  claim  a  balance  due  to  them 
from  Pearce,  as  trustee,  of  $7,631.16,  which  they  insist  is  a 
charge  in  equity  upon  the  trust  estate. 

From  statements  of  the  account  contained  in  the  bill  and 
amendments  and  exhibits,  it  appears  that  the  whole  of  this  bal- 
ance resulted  from  transactions  with  H.  W.  Vick,  while  con- 
ducting the  business  of  the  plantation,  prior  to  April  25,  1861. 
In  a  petition  addressed  by  Pearce  to  the  judge  of  the  Probate 
Court  of  Washington  county,  November  28,  1865,  and  made 
an  exhibit  to  the  original  bill,  he  states  the  transaction  with 
Vick  as  resulting  in  a  balance  due  complainants  of  $6,145.99, 
which,  with  $4,231.82  accruing  from  transactions  with  himself 
as  trustee,  make  $10,377.81,  which  is  the  amount  of  the  bal- 
ance of  the  account  as  stated  by  the  complainants  as  due  them 
June  30,  1862.  The  subsequent  credits  were  all  received 
from  Pearce,  and  reduced  the  balance  October  3,  1866,  to, the 
amount  claimed  in  the  bill,  being  less  than  the  amount  due  at 
the  death  of  Vick,  with  interest  added.  This  analysis  of  the 
account  shows  that  the  whole  claim  of  the  complainants  is 
covered  by  their  transactions  with  Vick,  and  is  not  embraced 
in  those  had  with  Pearce,  all  the  debts  incurred  by  the  latter 
being  cancelled  by  paj^ments  made  by  him.  It  is  alleged,  how- 
ever, that  the  balance  due  at  Vick's  death  was  carried  forward 
in  account  with  Pearce  as  a  charge  against  him,  with  his  con- 
sent and  approval ;  and  that  when  he  took  possession  of  the 
trust  estate  he  received  and  used  for  the  benefit  of  the  estate 
clothing,  provisions,  and  other  supplies  which  had  been  fur- 
nished or  paid  for  by  the  conaplainants  upon  Vick's  orders ;  and 
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it  is  charged  in  the  bill  "that  all  the  items  charged  in  your  ora- 
tor's said  account  for  money  loaned  and  supplies  furnished 
were  necessary  and  proper  under  the  deed  of  Sarah  Vick,  and 
the  said  money  and  supplies  were  applied  to  the  use  and  ben- 
efit of  the  trust  estate ;  and  upon  a  settlement  of  the  accounts  of 
the  said  Jonathan  Pearce  he  would  have  had  the  right  to  charge 
the  same  against  the  said  estate,  and  the  balance  due  to  him 
by  said  estate  would  have  been,  and  would  now  be,  equal  in 
amount  to  the  debt  now  claimed  by  your  orators,"  &c.  It  is  also 
alleged  that  Henry  W.  Vick  at  the  date  of  the  deed  was  a  man 
of  no  means,  property,  or  credit,  and  continued  in  the  same 
condition  until  his  death ;  and  that  Pearce  when  he  took  pos- 
session was  in  the  same  financial  condition  and  a  resident  cit- 
izen of  the  State  of  Kentucky. 

At  the  death  of  Mrs.  Vick,  her  daughter,  now  Mrs.  Phelps, 
was  unmarried  and  a  minor,  and  Jonathan  Pearce  became  her 
guardian.  On  November  28,  1865,  he  filed  his  final  account 
as  guardian  and  trustee  in  the  Probate  Court  of  Washing- 
ton county,  showing  a  balance  due  to  the  estate  from  him  of 
$2,939.40,  and  reporting,  as  heretofore  stated,  the  account  be- 
tween himself,  as  trustee,  and  the  appellants.  His  account  as 
guardian  was  settled  by  an  order  of  the  court  in  January,  1866, 
and  he  received  credit  for  an  allowance  by  way  of  compensa- 
tion for  his  services  in  excess  of  the  balance  due  from  him. 
It  is  charged  in  the  complainant's  bill  that  at  this  settlement 
Pearce  admitted  the  balance  to  be  due  to  the  complainants 
as  claimed,  and  that  he  surrendered  the  possession  of  the  es- 
tate to  Phelps  and  wife  upon  an  understanding  and  agree- 
ment with  them  that  it  should  be  paid  out  of  the  cotton  crop 
then  growing  on  it. 

It  is  manifest  that  the  deed  of  trust  from  Mrs.  Vick  to  Jon- 
athan Pearce  does  not  confer  upon  the  trustee  or  upon  Henry 
W.  Vick  any  power  to  charge  the  estate  directly  with  the  pay- 
ment of  any  sums  of  money  for  any  purpose  whatever,  with 
the  single  exception  of  a  personal  support  and  maintenance 
for  the  latter.     The  grantor  charges  it  with  the  payment  of 
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certain  specified  obligations,  and  there  is  no  evidence  of  an  in- 
tention to  permit  it  to  be  incumbered  by  the  trustee  or  by  Vick. 

It  is  to  be  noted  also  that  Jonathan  Pearce  is  a  trustee 
merely  of  the  title,  without  any  active  duties  in  regard  to  the 
estate.  The  power  to  sell  or  exchange  during  his  own  life- 
time the  grantor  reserves  to  herself,  and  after  her  death  directs 
that  it  be  exercised  solely  by  her  husband  surviving  her.  All 
powers  to  superintend,  possess,  manage,  and  control  the  prop- 
erty are  conferred  exclusively  upon  Henry  W.  Vick  "  as  agent 
for  said  trustee,  and  as  agent  and  trustee  for  said  Sarah  Vick 
during  her  life,  and'  as  agent  and  trustee  for  her  children  after 
her  death,"  but  to  be  regarded,  for  the  purposes  of  this  deed, 
not  merely  as  an  agent,  but  also  as  a  co-trustee.  "And  the 
said  Jonathan  Pearce  is  not  in  any  manner  to  be  responsi- 
ble for  the  acts  or  conduct  of  the  said  Henry  "W.  Vick."  So 
that,  while  Pearce  was  trustee  of  the  title  merely,  Vick  was 
a  co-trustee,  having  no  title  or  estate  in  the  property,  but 
charged  with  all  the  active  duties  of  management.  After  the 
death  of  Mrs.  Vick,  Pearce's  sole  duty  in  regard  to  the  trust 
estate  was  to  convey  the  title  to  the  surviving  children.  By 
these  provisions,  the  power  of  either  to  create  a  charge  upon 
the  trust  estate  seems  to  be  effectually  excluded. 

It  follows  also  from  these  provisions  of  the  deed  of  trust, 
and  the  facts  recited  as  to  the  origin  and  nature  of  the  appel- 
lants' account,  that  no  equitable  charge  against  the  estate  can 
be  established  through  the  supposed  liability  of  Pearce.  It  is 
quite  plain  that  he  was  never  personally  answerable  for  the 
obligations  created  by  Vick,  and  his  alleged  assumption  of  the 
account  may  be  rejected  as  incompetent  to  create  any  such 
liability  upon  his  part.  Neither  his  admission  nor  that  of  the 
appellees  could,  in  contemplation  of  law,  create  any  charge 
upon  the  estate ;  and  as  trustee  he  could  not  establish  it  as 
necessary  to  his  own  exoneration. 

The  appellants,  then,  can  reach  the  estate  only,  if  at  all, 
through  their  claim  against  Vick.  For  this  purpose  he  may 
be  regarded  as  an  independent  trustee,  authorized  to  do  what- 
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ever  was  necessary  and  proper  in  the  performance  of  his  duty 
to  superintend  and  manage  the  trust  property..  He  was  un- 
doubtedly personally  bound  for  all  his  contracts  made  in  that 
character.  The  question  is,  Does  his  insolvency  create  an 
equity  in  behalf  of  the  appellants  to  reach  the  estate  for  the 
benefit  of  which  the  advances  are  admitted  to  have  been 
made  ? 

On  this  point  the  law  prevailing  in  Mississippi  and  govern- 
ing the  case  was  well  declared,  we  have  no  doubt,  by  the 
Supreme  Court  of  that  State  in  this  very  case.  It  said  (54 
Miss.,  471) :  "  In  the  case  of  Clopton  v.  Ghofson,  53  Miss.,  466, 
we  announced  the  principles  applicable  to  this  case.  These 
are  that  persons  dealing  with  a  trustee  must  look  to  him  for 
payment  of  their  demands,  and  that,  ordinarily,  the  creditor 
has  no  right  to  resort  to  the  trust  estate  to  enforce  his  demand 
for  advances  made  or  services  rendered  for  the  benefit  of  the 
trust  estate.  But  while  this  is  the  rule  there  ai'e  exceptions  to  it, 
and  where  expenditures  have  been  made  for  the  benefit  of  the 
trust  estate,  and  it  has  not  paid  for  them,  directly  or  indirectly, 
and  the  estate  is  either  indebted  to  the  trustee  or  would  have 
been  if  the  trustee  had  paid,  or  would  be  if  he  should  pay  the 
demand,  and  the  trustee  is  insolvent  or  non-resident,  so  that 
the  creditor  cannot  recover  his  demand  from  him,  or  will  be 
compelled  to  follow  him  to  a  foreign  jurisdiction,  the  trust 
estate  may  be  reached  directly  by  a  proceeding  in  chancery." 

The  ground  and  reason  for  this  rule  is,  that  the  trustee  has 
an  equity  of  his  own  for  reimbursements  for  all  the  necessary 
expenses  to  which  he  has  been  put  in  the  administration  of  his 
trust,  which  he  can  enforce  by  means  of  the  legal  title  to  the 
trust  estate  vested  in  him;  and  that  his  creditor,  in  the  cases 
supposed  of  his  insolvency  or  absence  from  the  jurisdiction, 
may  resort  to  the  equity  of  the  trustee,  upon  a  principle  of 
equitable  substitution  or  attachment,  for  his  own  security.  It 
would  not  apply  against  the  trust  estate  in  this  case  for  the 
enforcement  of  a  debt  created  by  Vick,  for  the  reason  that  he 
had  lio  title  to  the  property ;  but  adopting  it  and  applying  it 
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as  though  he  had,  it  is  equally  plain  that  the  appellants  have 
established  no  right  to  the  relief  prayed  for.  What  the  state 
of  the  account  may  have  been  at  the  time  of  his  death,  between 
the  trust  estate  and  Henry  W.  Vick,  does  not  appear.  There 
is  no  allegation  on  the  subject  in  the  record.  For  aught  that 
appears  he  may  have  had  in  his  hands  means  enough  belong- 
ing to  the  estate  to  satisfy  all  demands  against  it;  he  may, 
indeed,  have  been  largely  in  debt  to  it.  The  case,  in  any  of 
its  aspects,  clearly  is  not  within  the  rule ;  and  the  efibrt  to 
reach  the  estate  through  Pearce,  instead  of  Vick,  for  the  rea- 
sons already  stated,  must  fail. 

These  are  the  grounds  upon  which  the  Circuit  Court  pro- 
ceeded in  the  decree  complained  of.  We  lind  no  error  in  the 
record,  and  the  decree  is  accordingly  affirmed. 

A^'FIRMED. 


Albert  Scheefek,  George  E.  Finch,  and  Charles  N.  Nelson, 

EXECUTORS  OE  OhARLES  SCHEEFER,  DECEASED,  V.  ThE  WASH- 
INGTON City,  Virginia  Midland  and  Great  Southern  Rail- 
road Company. 

April  10, 1882. 

A  pai'ty  is  injured  in  a  railroad  aonident,  his  injury  brings  on  insanity, 
and  about  eight  months  after  tins  accident  lie  commits  suicide  in  a  fit 
of  insanity.  Under  a  State  statute,  giving  to  the  personal  representa- 
tive of  the  deceased  a  right  of  action  for  death  caused  by  negligence 
or  default,  the  accident  is  too  remote  a  cause  of  the  death  to  be  ac- 
tionable. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Virginia. 

John  B.  Sanborn,  Charles  King  and  George  A.  King,  for  plain- 
tiffs in  error. 

Linden  Kent,  for  defendant  in  error. 

Miller,  J. — The  plaintiffs  in  error,  who  are  executors  of 
Charles  Scheft'er,  deceased,  bring  this  action  to  recover  of  the 
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railroad  company  damages  for  the  death  of  said  Charles,  which 
is  alleged  to  have  resulted  from  the  negligence  of  the  company 
while  carrying  the  deceased  on  their  road.  The  defendant  de- 
murred to  the  declaration,  and  the  demurrer  was  sustained, 
and  to  reverse  the  judgment  rendered  on  demurrer  this  writ  of 
error  is  sued  out. 

The  statute  of  Virginia,  under  which  the  action  was  brought, 
is,  as  to  the  question  raised  on  the  demurrer,  identical  with 
those  of  all  the  other  States,  giving  the  right  of  recovery  when 
the  death  is  caused  by  such  default  or  neglect  as  would  have 
entitled  the  party  injured  to  recover  damages  if  death  had  not 
ensued. 

The  declaration,  after  alleging  the  carelessness  of  the  officers 
of  the  railroad  company,  by  which  a  collision  occurred  between 
the  train  on  which  Scheffer  was  and  another  train,  on  the  7tb 
day  of  December,  1874,  proceeds  as  follows : 

"  Whereby-  said  sleeping-car  was  rent,  broken,  torn,  and 
shattered,  and  by  means  whereof  the  said  Charles  Scheffer 
was  cut,  bruised,  maimed  and  disfigured,  wounded,  lamed,  and 
injured  about  his  head,  face,  neck,  back,  and  spine,  and  by 
reason  whereof  the  said  Charles  Scheffer  became  and  was  sick, 
sore,  lame,  and  disordered  in  mind  and  body,  and  in  his  brain 
and  spine,  and  by  means  whereof  phantasms,  illusions,  and 
forebodings  of  unendurable  evils  to  come  upon  him,  the  said 
Charles  Scheffer,  were  produced  and  caused  upon  the  brain  and 
mind  of  him,  the  said  Charles  Scheffer,  which  disease,  so  pro- 
duced as  aforesaid,  baffled  all  medical  skill,  and  continued  con- 
stantly to  disturb,  harass,  annoy,  and  prostrate  the  nervous  sys- 
tem of  him,  the  said  Charles  Scheffer,  to  wit,  from  the  7th  day 
of  December,  A.  D.  1874,  to  the  8th  day  of  August,  1875, 
when  said  phantasms,  illusions,  and  forebodings,  produced  as 
aforesaid,  overcame  and  prostrated  all  his  reasoning  powers, 
and  induced  him,  the  said  Charles  Scheffer,  to  take  his  life  in 
an  effort  to  avoid  said  phantasms,  illusions,  and  forebodings, 
which  he  then  and  there  did;  whereby  and  by  means  of  the 
careless,  unskillful,  and  negligent  acts  of  the  said  defendant 
30  v4 
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aforesaid,  the  said  Charles  Schefier,  to  wit,  on  the  8th  day  of 
August,  1875,  lost  his  life  and  died,  leaving  him  surviving  a 
wife  and  children." 

The  Circuit  Court  sustained  the  demurrer,  on  the  ground  that 
the  death  of  Schefferwas  not  due  to  the  negligence  of  the  rail- 
road company  in  the  judicial  sense  which  made  it  liable  under 
the  statute;  that  the  relation  of  such  negligence  was  too  re- 
mote as  a  cause  of  the  death  to  justify  recovery,  the  proximate 
cause  being  the  suicide  of  the  decedent — his  death  by  his  own 
immediate  act. 

In  this  opinion  we  concur. 

Two  cases  are  cited  by  counsel,  decided  in  this  court,  on  the 
subject  of  the  remote  and  proximate  causes  of  acts  where  the 
liability  of  the  party  sued  depends  on  whether  the  act  is  held 
to  be  the  one  or  the  other ;  and,  though  relied  on  by  plaintiffs 
in  error,  we  think  they  both  sustain  the  judgment  of  the  Cir- 
cuit Court.  ' 

The  first  of  these  is  that  of  The  Insurance  Company  v. 
Tweed,  7  "Wall,  44. 

In  that  case  a  policy  of  fire  insurance  contained  the  usual 
clause  .of  exception  from  liability  for  any  loss  which  might 
occur  "by  means  of  any  invasion,  insurrection,  riot,  or  civil 
commotion,  or  any  military  or  usurped  power,  explosion,  earth- 
quake, or  hurricane." 

An  explosion  took  place  in  the  Marshall  warehouse,  which 
threw  down  the  walls  of  the  Alabama  warehouse — the  one  in- 
sured, situated  across  the  street  from  Marshall  warehouse — and 
by  this  means,  and  by  the  sparks  from  the  Eagle  Mill,  also 
fired  by  the  explosion,  facilitated  by  the  direction  of  the  wind, 
the  Alabama  warehouse  was  burned.  This  court  held  that  the 
explosion  was  the  proximate  cause  of  the  loss  of  the  Alabama 
warehouse,  because  the  tire  extended  at  once  from  the  Mar- 
shall warehouse,  where  the  explosion  occurred.  The  court  said 
that  no  new  or  intervening  cause  occurred  between  the  ex- 
plosion and  the  burning  of  the  Alabama  warehouse ;  that  if 
a  new  force  or  power  had  intervened,  sufficient  of  itself  to 
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stand  as  the  cause  of  the  misfortune,  the  other  must  be  con- 
sidered as  too  remote. 

This  case  went  to  the  verge  of  the  sound  doctrine  in  holding 
the  explosion  to  be  the  proximate  cause  of  the  loss  of  the  Ala- 
bama warehouse,  but  it  rested  on  the  ground  that  no  other 
proximate  cause  was  found. 

In  the  case  of  The  Milwaukee  and  St.  Paul  Eailwaj  "Co.  v. 
Kellogg,  94  U.  8.  R.,  469,  the  sparks  from  a  steam  ferrv-boat 
of  the  company  had  set  lire  to  an  elevator,  and  the  sparks  from 
the  elevator  had  set  fire  to  Kellogg's  saw-mill  and  lumber-yard, 
which  were  from  three  to  four  hundred  feet  from  the  eleva- 
tor. The  court  below  was  requested  to  charge  the  jury  that 
the  sparks  from  the  steamboat  as  a  cause  of  the  fire  of  the  mill 
and  lumber  was  too  remote. 

Instead  of  this,  the  court  submitted  to  the  jury  to  find 
"whether  the  burning  of  the  mill  and  lumber  was  the  result 
naturally  and  reasonably  to  be  expected  from  the  burning  of 
the  elevator ;  whether  it  was  a  result  which  under  the  circum- 
stances would  not  naturally  follow  from  the  burning  of  the 
elevator,  and  whether  it  was  the  result  of  the  continued  eft'ect 
of  the  sparks  from  the  steamboat,  without  the  aid  of  other 
causes  not  reasonably  to  be  expected." 

The  Supreme  Court  affirmed  this  ruling,  and  in  comment- 
ing on  the  difficulty  of  ascertaining  in  each  case  the  line  be- 
tween the  proximate  and  remote  causes  of  a  wrong  for  which 
a  remedy. is  sought,  says:  "  It  is  admitted  that  the  rule  is 
difficult ;  but  it  is  generally  held  that,  in  order  to  warrant  a 
finding  that  negligence  or  an  act  not  amounting  to  wanton 
wrong  is  the  proximate  cause  of  an  injury,  it  must  appear 
that  the  injury  was  the  natural  and  probable  consequence  of 
the  negligence  or  wrongful  act,  and  that  it  ought  to  have 
been  foreseen  in  the  light  of  the  attending  circumstances." 
To  the  same  effect  is  the  language  of  the  court  in  McDonald 
V.  Snelling,  14  Allen,  294. 

Bringing  the  case  before  us  to  the  test  of  these  principles,  it 
presents  no  difficulty.     The  proximate  cause  of  the  death  of 
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Scheft'er  was  his  own  act  of  self-destruction.  It  was,  within  the 
rule  in  both  these  cases,  a  new  cause  and  a  sufficient  cause  of 
death. 

The  argument  is  not  sound  which  seeks  to  trace  this  imme- 
diate cause  of  the  death,  through  the  previous  stages  of  mental 
aberration,  physical  suffering,  and  eight  months'  disease  and 
medical  treatment,  to  the  original  accident  on  the  railroad. 
Such  a  course  of  possible  or  even  logical  argument  would  lead 
back  to  that  "  great  first  cause  least  understood,"  in  which  the 
train  of  all  causation  ends. 

The  suicide  of  Scheffer  was  not  a  result  naturally  and  rea- 
sonably to  be  expected  from  the  injury  received  on  the  train. 
It  was  not  the  natural  and  probable  consequence,  and  could 
not  have  been  foreseen  in  the  light  of  the  circumstances  at- 
tending the  negligence  of  the  officers  in  charge  of  the  train. 

His  insanity,  as  a  cause  of  his  final  destruction,  was  as  little 
the  natural  or  probable  result  of  the  negligence  of  the  railway 
officials  as  his  suicide,  and  each  of  these  are  casual  or  unex- 
pected causes,  intervening  between  the  act  which  injured  him 
and  his  death. 

Judgment  affirmed. 

Affirmed. 


B.  A.  Hitchcock  v.  William  C.  Buchanan  and  James  C. 

Waugh. 

April  10, 1883. 

1.  A  bill  of  exchange  headed  "  Office  of  Belleville  Nail  Mill  Co.,"  and  con- 

cluding "charge  same  to  account  of  Belleville  Nail  Mill  Co.,  A.  B., 
Pres't ;  C.  D.,  Sec'y,"  is  the  bill  of  the  company  and  not  of  the 
individual  signers;  and  a  declaration  thereon  against  tlie  latter  as 
drawers,  setting  forth  the  instrument  and  alleging  it  to  be  their  bill 
of  exchange,  is  bad  on  demurrer. 

2.  A  statute  proliibiting  defendants  in  actions  upon  written  instruments 

from  denying  their  signatures,  except  under  plea  verified  by  affidavit, 
does  not  apply  to  a  case  in  which  defendants  demur  because  the  in- 
strument declared  on  appears  upon  its  face  to.be  the  contract  of  their 
principal  and  not  of  themselves. 
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statement  of  the  case, 

Eerok  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

This  was  an  action  of  assumpsit  by  the  plaintiff  a§  indorsee 
against  William  C.  Buchanan  and  James  C.  Waugh  as  draw- 
ers of  the  following  bill  of  exchange  : 

"  Office  of  Belleville  Nail  Mill  Co., 
"  $5,477.13.  Belleville,  Illinois,  December  15,  1875. 

"Four  months  after  date,  pay  to  the  ordier  of  John  Stevens, 
jr.,  cashier,  lifty-four  hmxAreh.  and  seventy-seven  ^-^^  dol- 
lars, value  received,  and  charge  same  to  account  of  Belleville 
Nail  Mill  Co. 

"  "Wm.  C.  Buchanan,  President. 
"  Jambs  C.  Waugh,  Secretary. 
"  To  T.  H.  Piepbr,  Treasurer,  Belleville,  Illinois." 

The  declaration  alleged  that  the  defendants,  on  the  15th  of 
December,  1875,  "  at  the  office  of  the  Belleville  Nail  Mill  Co., 
Belleville,  Illinois,  made  their  certain  bill  of  exchange,"  (de- 
scribing it,)  and,  after  it  had  been  accepted  by  the  drawee,  de- 
livered it  to  the  payee  therein  named,  and  he  indorsed  it  to  the 
plaintiff;  and  the  bill  at  maturity  was  presented  for  payment, 
and  payment  refused,  and  the  bill  protested  for  non-payment ; 
and  the  defendants,  knowing  that  it  would  not  be  paid  by  the 
acceptor,  had  omitted  to  provide  funds  for  its  payment.  A 
copy  of  the  instrument  above  set  forth,  and  of  the  acceptance 
and  indorsement  thereon,  was  filed  with  the  declaration. 

The  defendants,  after  oyer  craved  and  had,  severally  filed 
general  demurrers  to  the  declaratiou,  which  were  sustained  by 
the  Circuit  Court,  and  judgment  given  for  the  defendants,  on 
the  ground  that  the  instrument  declared  on  was  the  bill  of  ex- 
change of  the  Belleville  Nail  Mill  Company,  and  not  the  bill 
of  the  defendants. 

Thomas  G.  Allen,  for  plaintiff  in  error. 
Charles  W.  Thomas,  for  defendants  in  error. 
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Gray,  J. — The  bill  of  exchange  declared  on  is  manifestly 
the  draft  of  the  Belleville  Nail  Mill  Co.,  and  not  of  the  indi- 
viduals by  whose  hands  it  is  subscribed.  It  purports  to  be 
made  at  the  office  of  the  company,  and  directs  the  drawee  to 
charge  the  amount  thereof  to  the  account  of  the  company,  of 
which  the  signers  describe  themselves  as  president  and  secre- 
tary. An  instrument  bearing  on  its  face  all  these  signs  of  being 
the  contract  of  the  principal  cannot  be  held  to  bind  the  agents 
personally.  (Sayre  v.  Nichols,  7  California,  535  ;  Carpenter  v. 
Farnsworth,  106  Mass.,  561,  and  cases  there  cited.) 

The  allegation  in  the  declaration  that  the  defendants  made 
"  their  "/bill  of  exchange  is  inconsistent  with  the  terms  of  the 
writing  sued  on  and  made  part  of  the  record,  and  is  not  admit- 
ted by  the  demurrer.  (Dillon  v.  Barnard,  21  Wall,  430;  Binz 
V.  Tyler,  79  Illinois,  248.) 

The  provision  of  the  statute  of  Illinois,  (ed.  1877,  title  Prac- 
tice, sees.  34,  36,)  prohibiting  defendants  sued  on  written  in- 
struments from  denying  their  signatures,  except  under  plea 
verified  by  affidavit,  has  no  application  where  the  fact  of  sig- 
nature is  admitted  by  demurrer  and  the  only  issue  is  one  of 
law. 

Judgment  affirmed. 

Affirmed. 


Charles  Hatjsblt  and  Charles  Korn  v.  Jefferson  Harrison, 

ASSIGNEE  IN  BANKRUPTCY  OF  EdWARD  BaYER. 

AprU  10,  1888. 

An  agreement  between  a  tanner  and  a  leather  merchant,  by  which  the  lat- 
ter is  to  make  certain  advances  for  the  purpose  of  enabling  tlie  former 
to  tan  certain  skins  and  sliip  tlieni  to  the  merchant,  and  in  which  the 
skins,  &c.,  before  shipping,  are  pledged  to  tlie  merchant  as  secni-ity, 
creates  an  eqnitable  charge,  which  is  good  as  between  the  parties,  even 
withont  recording  or  a  change  of  possession,  and  hence  is  good  against 
the  tanner's  assignee  in  bankrnptcy,  who  succeeds  only  to  his  rights ; 
and  therefore  a  subsequent  agreement,  bona  Jide  made  between  the 
tanner  and  tlie  merchant  just  before  the  filing  of  the  petition  in  bank- 
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rnptcy  by  the  former,  and  with  knowledge  of  the  bankrnptcy,  which 
puts  the  latter  into  possession  in  pursuance  of  the  former  agreement, 
is  not  a  fraudulent  preference  under  the  bankrupt  act. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Pennsylvania. 

Lewis  Sanders,  for  plaintift"  in  error. 

M.  F.  Elliott  and  H.  U.  Parsons,  for  defendant  in  error. 

Matthews,  J. — This  was  an  action  of  replevin  brought  in 
the  Circuit  Court,  February  20, 1875,  by  the  defendant  in  error 
to  recover  possession  of  certain  tanned  skins,  part  finished  and 
part  unfinished,  and  bark  which,  it  is  alleged,  had  been  trans- 
ferred by  the  bankrupt  to  the  plaintiffs  in  error  in  fraud  of  the 
bankrupt  law.  There  was  a  verdict  and  judgment  for  the 
plaintiff  below,  to  reverse  which  this  writ  of  error  is  prose- 
cuted. 

Edward  Bayer,  who  was  adjudicated  a  bankrupt  January  18, 
1875,  upon  his  own  petition,  tiled  JS^ovember  10,  1874,  owned 
and  was  possessed  of  a  tannery  at  Tioga,  Pennsylvania,  at 
which  he  had  been  conducting  the  business  of  a  tanner ;  and 
Charles  Hauselt,  the  plaintift"  in  error,  was  a  leather  merchant 
in  JSfew  York. 

On  the  day  of  its  date,  they  entered  into  an  agreement  m 
writing  as  follows: 

"  Articles  of  agreement  entered  into  this  29th  day  of  May, 
1874,  between  Edward  Bayer,  of  Brooklyn,  New  York,  party 
of  the  first  part,  and  Charles  Hauselt,  of  New  York  citj-,  party 
of  the  second  part,  witnesseth  : 

"  In  consideration  of  certain  moneys  advanced,  at  the  rate 
of  seven  per  cent,  per  annum,  to  the  party  of  the  first  part,  for 
the  purchase  of  veal  and  kip  skins  to  be  tanned,  curried,  and 
finished  by  one  Charles  Korn,  the. party  of  the  first  part  hereby 
agrees  to  send  all  the  skins  so  tanned,  curried,  and  finished  by 
the  said  Charles  Korn — said  skins  to  be  labelled  and  stamped 
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with  a  label  and  stamp  bearing  the  name  of  said  Charles  Korn, 
the  skins  to  be  in  every  way  so  iinished  as  those  now  known  in 
the  New  York  market  as  the  '  Korn  skin ' — exclusive  to  the 
party  of  the  second  part,  he  being  sole  agent  for  the  so-called 
'  Korn  skin '  in  the  United  States,  in  consideration  of  a  com- 
mission of  five  per  cent,  of  proceeds  of  all  sales  and  a  further 
one  per  cent,  to  cover  fire  insurance,  storage,  and  labor;  the 
said  party  of  the  second  part  agrees  to  sell  all  such  skins  to  be 
sent  him  at  the  best  market  prices,  the  wholesale  or  cash  price 
only  to  be  taken  as  an  average  in  account  sales,  small  sales  to 
be  taken  to  own  account  at  same  price ;  the  party  of  the  second 
part  further  agrees  to  place  all  proceeds  of  sales  of  said  skins, 
after  deduction  of  aforementioned  commission  and  advances 
for  the  purchase  of  veal  and  kip  skins,  at  the  disposal  of  the 
party  of  the  first  part,  for  his  own  use  and  benefit. 

"And  it  is  further  agreed  that  all  the  skins,  whether  green, 
in  process  of  tanning,  tanned,  or  tanned  and  finished,  shall  be 
considered  as  security  for  the  refunding,  with  interest,  of  all 
the  moneys  advanced  by  the  party  of  the  second  part,  and  that 
all  the  skins  shall  be  insured  for  their  full  value  in  good  com- 
panies only. 

"  Signed,  sealed,  and  delivered  on  the  day  and  year  above 
written.  "  Edw'd  Bayer. 

"  Charles  Hauselt, 

"Witness :  "  By  E.  Hauselt,  Att'y. 

"Frederick  E.  Shearer." 

The  business  contemplated  by  this  contract  was  carried  on, 
according  to  its  terms,  until  November  6,  1874.  During  that 
time  Hauselt  had  made  large  cash  advances  and  had  received 
some  tanned  hides,  but  on  that  date  was  largely  in  advance  in 
excess  of  receipts  and  in  excess  of  the  value  of  the  property 
replevied.  Bayer  having  become  broken  in  health  and  finan- 
cially embarrassed,  informed  Hauselt  of  his  condition,  and  that, 
in  consequence,  lie  could  proceed  no  further  in  the  execution 
of  the  contract  between  them  and  could  not  otherwise  repay 
his  advances.  Thereupon  the  parties  entered  into  the  follow- 
ing agreement : 
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"This  agreement,  made  the  6th  day  of  November,  1874, 
between  Edward  Bayer,  of  the  city  of  Brooklyn,  State  of  New 
York,  party  of  the  first  part,  and  Charles  Hauselt,  of  the  city, 
county,  and  State  of  New  York,  party  of  the  second  part,  wit- 
nesseth : 

"  That  whereas  an  agreement  was  entered  into  by  the  par- 
ties hereto  on  the  29th  day  of  May,  1874,  whereby  the  party 
of  the  first  part  was,  among  other  things,  to  tan,  finish,  and 
deliver  to  the  party  of  the  second  part  veal  and  kip  skins  pur- 
chased in  the  raw  by  moneys  advanced  by  the  party  of  the 
second  part ;  and  whereas  the  party  of  the  first  part  has  be- 
come ill  and  physically  unable  to  complete  the  tanning  and 
finishing  the  skins  now  on  hand  at  the  tannery  of  the  party  of 
the  first  part,  and  in  order  that  said  contract  or  agreement  may 
be  carried  out,  it  is  hereby  agreed,  and  the  party  of  the  second 
part  is  hereby  authorized,  to  take  immediate  possession  and  sole 
control  of  tannery,  buildings,  and  out-houses  connected  there- 
with, of  the  party  of  the  first  part,  in  Tioga  township,  Penn- 
sylvania, and  run  and  use  the  same,  together  with  such  of  the 
materials  on  hand  as  may  be  necessary  to  finish  and  complete 
said  skins  now  on  hand  in  said  tannery,  &c.,  and  to  take  pos- 
session of  and  sell  said  skins  in  any  State  as  may  be  to  the 
best  advantage  of  the  parties  hereto,  all  sales  guaranteed  by 
the  parties  of  the  second  part,  the  net  proceeds  of  all  said 
sales  to  be  passed  to  the  credit  of  the  party  of  the  first  part, 
after  deducting  advances  and  expenses  of  finishing  said  skins 
as  per  the  terms  of  said  agreement. 

"In  witness  whereof  the  parties  hereto  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first  above  written. 

"Edw.  Bayer.  [seal.] 

"Charles  Hauselt.   [seal.] 
"  T.  H.  Brorman,  AWy. 

"Signed,  sealed,  and  delivered  in  the  presence — 
"  C.  H.  Seymour." 

Hauselt  immediately  took  possession  of  the  tannery,  holding 
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the  property  replevied  at  the  time  this  action  was  brought,  in 
pursuance  of  this  arrangement. 

It  may  be  assumed  that  at  the  date  of  the  second  contract 
Hauselt  had  knowledge  of  Bayer's  insolvency  and  of  his  in- 
tention immediately  to  file  his  petition  in  bankruptcy. 

The  court  below  charged  the  jury,  in  substance,  as  follows  : 
That  the  property  in  the  skins  purchased  by  means  of  the 
advances  under  the  contract  of  May  29,  1874,  was  in  Bayer; 
that  Hauselt  had  no  right  to  the  possession  of  them  at  any 
time  while  they  were  in  the  process  of  manufacture ;  that  the 
only  security  given  by  the  contract  was  the  personal  obligation 
of  Bayer  to  consign  them  to  Hauselt  for  sale  when  the  manu- 
facture was  complete ;  that  the  contract  of  Novembei'  6, 1874, 
and  the  possession  delivered  and  taken  in  pursuance  of  it,  was 
a  transfer  to  which  Hauselt  was  not  entitled,  and  constituted  a 
preference  within  the  meaning  of  the  bankrupt  law ;  that  if  it 
was  made  to  make  and  obtain  payment  of  the  whole  of  the 
debt  to  Hauselt,  Bayer  being  in  fact  insolvent,  and  Hauselt 
having  reasonable  cause  to  believe  him  to  be  sO,  the  transac- 
tion was  fraudulent  and  void,  and  the  verdict  should  be  for 
the  plaintifl:'. 

These  charges  were  duly  excepted  to  and  are  now  assigned 
for  error. 

Notwithstanding  the  differences  between  the  contract  of  May 
29, 1874,  between  Bayer  and  Hauselt,  and  the  contract  consid- 
ered by  this  court  in  the  case  of  the  Powder  Company  v.  Burk- 
hardt,  97  U.  S.,  110,  it  must  be  conceded  that  the  legal  title 
to  the  skins  purchased  with  the  money  advanced  by  Hauselt 
vested  in  Bayer.  But  it  was  not  an  unqualified  property.  We 
cannot  agree  with  the  Circuit  Court  in  the  construction  that 
the  only  security  given  to  Hauselt  by  the  contract  was  the 
personal  promise  of  Bayer  that  he  would  perform  it.  To  limit 
the  contract  to  that  extent  is  to  deprive  its  last  provision  of 
all  force ;  for,  without  it,  the  personal  obligation  to  deliver  the 
skins  when  tanned  would  still  remain.  The  clause  providing 
for  security  must  be  held  to  mean  something ;  and  it  declares 
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that  the  skins  themselves,  before  delivery  of  possession  to 
Hauselt  under  the  contract,  for  purposes  of  sale,  shall  be  con- 
sidered as  security. 

The  legal  eifect  of  such  a  contract,  it  was  decided  in  Gregory 
V.  Morris,  96  U.  S.,  619,  was  to  create  a  charge  upon  the  prop- 
erty, not  in  the  nature  of  a  pledge,  but  of  a  mortgage.  Such 
a  lien  is  good  between  the  parties,  without  a  change  of  posses- 
sion, even  though  void  as  against  subsequent  purchasers  in 
good  faith  without  notice  aud  creditors  levying  executions  or 
attachments ;  and  if  followed  by  a  delivery  of  possession,  be- 
fore the  right  of  third  persons  have  intervened,  it  is  good 
absolutely. 

Nor  can  it  be  reasonably  doubted  that  this  equitable  lien 
was  capable  of  enforcement.  If  Bayer  had,  in  disregard  aud 
violation  of  his  agreement,  undertaken  to  divert  the  skins, 
whether  in  a  finished  or  unfinished  state,  to  some  other  and 
unauthorized  use,  it  would  have  been  in  fraud  of  the  rights  of 
Hauselt,  and  a  court  of  equity  would  not  have  hesitated  by  an 
injunction  to  prevent  the  commission  or  continuance  of  the 
wrong.  Bayer  would,  under  such  circumstances,  be  treated 
by  a  court  of  equity  as  a  trustee  fraudulently  dealing  with  and 
misappropriating  trust  property,  and  Hauselt  would  be  pro- 
tected in  his  rights  as  owner  of  a  beneficial  interest  in  the 
property,  entitled  to  the  enjoyment  of  the  specific  fruits  of  the 
agreement. 

"Indeed,"  says  Story,  (Eq.  Jur.,  sec.  1231,)  "there  is  gener- 
ally on  difficulty  in  equity  in  establishing  a  lien  not  only  on 
real  estate,  but  on  personal  property  or  on  money  in  the  hands 
of  a  third  person,  whenever  that  is  a  matter  of  agreement,  at 
least  against  the  party  himself  and  third  persons  who  are  vol- 
unteers or  have  notice.  For  it  is  a  general  principle  in  equity 
that,  as  against  the  party  himself  and  any  claiming  under  him 
voluntarily,  or  with  notice,  such  an  agreement  raises  a  trust." 

If,  in  consequence  of  his  bankruptcy,  the  property  had  come 
into  possession  of  his  assignees,  they  would  have  taken  it  sub- 
ject to  all  legal  and  equitable  claims  of  others  not  in  fraud  of 
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the  rights  of  general  creditors.  They  would  be  affected  by  all 
the  equities  which  could  be  urged  against  him.  (Cook?;  Tnllis, 
18  Wall,  351.)  In  Yeatman  v.  Savings  Institution,  95  U.  S., 
764,  it  was  held  to  be  an  established  rule  that,  "  except  in  cases 
of  attachments  against  the  property  of  the  bankrupt  within  a 
prescribed  time  preceding  the  commencement  of  proceedings 
in  bankruptcy,  and  except  in  cases  where  the  disposition  of 
property  by  the  bankrupt  is  declared  by  law  to  be  fraudulent 
and  void,  the  assignee  takes  the  title  subject  to  all  equities, 
liens,  or  incumbrances,  whether  created  by  operation  of  law  or 
by  act  of  the  bankrupt,  which  existed  against  the  property  in 
the  hands  of  the  bankrupt."  "  He  takes  the  propei'ty  in  the 
same  plight  and  condition  that  the  bankrupt  held  it."  (Winsor 
V.  McLennan,  2  Story,  492.)  In  Stewart  v.  Piatt,  101  U.  S., 
739,  it  was  held,  that  although  the  chattel  mortgages  involved ' 
in  that  litigation,  by  reason  of  the  failure  to  file  them  in  the 
proper  place,  were  void  as  against  judgment  creditors,  they 
were  valid  and  effective  as  between  the  parties.  Mr.  Justice 
Harlan,  delivering  the  opinion  of  the  court,  said:  "  The  as- 
signee took  the  property  subject  to  such  equities,  liens,  or  in- 
cumbrances as  would  have  affected  it  had  no  adjudication  in 
bankruptcy  been  made.  *  *  ^  The  latter,  (the  assignee,) 
representing  general  creditors,  cannot  dispute  such  claim,  since, 
had  there  been  no  adjudication, it  could  not  have  been  disputed 
by  the- mortgagors.  The  assignee  can  assert  in  behalf  of  the 
general  creditors  no  claims  to  the  proceeds  of  the  sale  of  that 
property  which  the  bankrupts  themselves  could  not  have  as- 
serted in  a  contest  exclusively  between  them  and  their  mort- 
gagee." 

It  follows  that,  Bayer  becoming  a  bankrupt  while  in  posses- 
■  sion  of  the  skins  purchased,  and  in  the  tannery,  under  the  con- 
tract  of  May  29,  1874,  if  his  assignee  in  bankruptcy  had  taken 
possession  of  them,  he  would  have  done  so  subject  to  the  terms 
of  that  contract,  and  Hauselt  would  have  had  the  right  to  re- 
quire either  that  be  should  perform  the  contract  to  its  termi- 
nation, so  far  as  the  skins  then  on  hand  were  concerned,  by  fin- 
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ishing  them  and  forwarding  them  for  sale,  or  that  he  should 
surrender  possession  to  Hauselt,  under  some  arrangement  mu- 
tually beneficial,  whereby  the  enterprise  might  be  wound  up 
under  his  management,  such  as  that  actually  made  by  Bayer, 
on  November  6,  1874  ;  or  if  the  assignee  sold  the  property  in 
the  condition  in  which  he  received  it,  that  he  should  account 
to  Hauselt  specifically  for  the  proceeds  of  the  sale,  and  recog- 
nize him  as  a  creditor  for  the  remainder  of  his  advances  not 
thereby  refunded. 

Such  being  the  mutual  rights  of  the  parties,  the  transaction 
of  November  6,1874,  though  made  with  knowledge  of  Bayer's 
insolvency,  and  in  contemplation  of  his  bankruptcy,  if  made 
in  good  faith,  as  it  is  admitted  to  have  been,  for  the  purpose  of 
securing  to  Hauselt  the  benefits  of  the  contract  of  May  29, 
1874,  was  legitimate,  and  did  not  constitute,  as  waS  held  by 
the  Circuit  Court,  an  unlawful  preference  in  fraud  of  the  bank- 
rupt law.  It  is  quite  true  that  Hauselt  could  not  have  com- 
pelled Bayer,  by  an  action  at  law,  to  deliver  to  him  possession 
of  his  tannery  and  its  contents,  nor  could  he  have  recovered 
possession  of  the  skins,  tanned  or  untanned,  by  force  of  a  legal 
title;  but  it  is  equally  true  that,  in  equity,  he  could,  by  injunc- 
tion, have  prevented  Bayer  from  making  any  disposition  of  the 
property  inconsistent  v?ith  his  obligations  under  the  contract; 
and  upon  proof  of  his  inability  or  unwillingness  to  complete 
the  performance  of  his  agreement,  the  court  would  not  have 
hesitated,  in  the  exercise  of  a  familiar  jurisdiction,  to  protect 
the  interests  of  Hauselt,  by  placing  the  property  in  the  custody 
of  a  receiver  for  preservation,  with  authority,  if  such  a  course 
seemed  expedient,  in  its  discretion,  to  finish  the  unfinished 
work,  and  ultimately,  by  a  sale  and  distribution  of  its  proceeds, 
to  adjust  the  rights  of  the  parties.  • 

For  these  reasons,  we  think  the  court  below  erred  in  its 
charges  to  the  jury.  The  judgment  is  therefore  reversed,  with 
instructions  to  grant  a  new  trial ;  and  it  is  so  ordered. 

Kbvbrsbd. 


478  Upton  v.  Mason.  [Oct.  Term, 

Opinion  of  the  court. 


The  United  States  v.  Ferdinand  E.   Canda  and  A.  D. 

Htjtchins. 

AprU  10,  1'882. 

United  States  v.  Rosenbui-gh,  7  Wall.,  580,  and  United  States  v.  Avery, 
13  Wall.,  251,  followed". 

On  a  certificate  of  division  in  opinion  between  the  judges 
of  the  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Missouri. 

S.  F.  Phillips,  Solicitor-  General,  for  plaintiffs  in  error. 

No  counsel  appeared  for  defendants  in  error. 

Waite,  C.  J. — This  case  comes  here  on  a  certificate  of  divi- 
sion as  to  questions  arising  on  a  motion  to  quash  an  informa- 
tion, and  must  be  dismissed  for  want  of  jurisdiction,  on  the 
authority  of  United  States  v.  Rnsenburgh,  7  Wall.,  580,  and 
United  States  v.  Avery,  13  "Wall.,  251.  It  is  consequently  so 
ordered. 

Dismissed. 


Clark  W.  Upton,  assignee  in  bankruptcy  op  the  Great 
"Western  Insurance  Co.,  v.  J.  W.  Mason. 

April  10,  1883. 
Heeht  v.  Boiighton,  ante,  p.  301,  followed. 

Error  to  the  Supreme  Court  of  the  Territory  of  Wyoming. 

Homer  Cook,  for  plaintiff  in  error. 

E.  W.  Mann,  for  detiendant  in  error. 

Waite,  C.  J. — This  suit  is  dismissed  on  the  authority  of 
Hecht  V.  Boughtou,  No.  912,  of  this  term,  {ante,  p.  301.)  The 
■remedy  is  by  appeal  instead  of  a  writ  of  error. 

Dismissed. 
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Clark  W.  Upton,  assignee  in  bankruptcy  of  the   Great 
Western  Insurance  Company,  v.  William  R.  Steele. 

April  10, 1882. 
Hecht  V.  Boughton,  ante,  p.  301,  followed. 

Error  to  the  Supreme  Court  of  the  Territory  of  Wyoming. 

Homer  Cook,  for  plaintift'  ia  error. 

William  R.  Steele,  pro  se. 

Waite,  C.  J. — This  suit  is  dismissed  on  the  authority  of  Hecht 
V.  Boughton,  Ho.  912,  of  the  present  term,  {ante,  p.  301.)  As 
there  was  no  trial  by  jury,  the  case  should  have  been  brought 
here  by  appeal  instead  of  a  writ  of  error. 

Dismissed. 


James  H.  Simmons  v.  Joseph  Ogle. 

AprU  10, 1883. 

1.  The  inference  in  favor  of  any  claim  of  right  to  public  lands  against  the 

United  States  growing  out  of  mere  possession  is  of  but  little  weight. 

2.  The  absence  both  of  a  patent  and  of  a  certificate  of  entry  renders  very 

weak  a  claim  to  public  lands  established  merelj'  by  the  application  on 
file  in  the  land  office  and  the  entry  of  the  terms  of  sale,  &c.,  on  the 
books  of  the  land  office. 

3.  A  prior  claim  to  a  piece  of  public  land  patented  held  on  the  facts  not 

to  be  substantiated,  especially  against  a  patentee  with  a  patent  accom- 
panied by  possession. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

R.  A.  Halbert  and  F.  A.  Mc  ConaugUy,  for  appellant. 

J.  L.  D.  Morrison,  for  appellee. 

Miller,  J. — Simmons,  the  appellant,  recovered  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Southern  District  of 
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Illinois,  on  the  17th  day  of  January,  1878,  a  judgment  in  an 
action  of  ejectment  against  Ogle,  the  appellee,  for  the  posses- 
sion of  the  south  half  of  northeast  quarter  of  section  3,  town- 
ship 1  north,  of  range  9  west,  in  St.  Clair  county,  Illinois,  and 
under  the  proper  writ  was  placed  in  possession  of  it.  The  title 
on  which  he  recovered  was  a  patent  to  himself  from  the  United 
States,  dated  June  12,  1874. 

The  defendant  in  that  action,  Ogle,  thereupon  instituted  the 
present  suit  in  chancery  to  compel  a  conveyance  of  the  legal 
title  thus  established  by  Simmons  to  himself,  on  the  ground 
that  he  had  a  superior  equity,  by  reason  of  which  the  title  in 
Simmons  should  be  decreed  to  be  held  by  him  in  trust  for  the 
benefit  of  Ogle.  After  answer,  replication,  and  a  full  hearing 
on  the  evidence,  the  Circuit  Court  granted  the  prayer  of  the 
bill,  and  from  that  decree  Simmons  brings  the  present  appeal. 

There  is  much  conflict  in  the  testimony,  and  some  parts  of  it 
are  irreconcilable,  and  the  result  of  it,  in  producing  any  very 
clear  conviction  of  the  true  state  of  the  case,  is  unsatisfactory, 
especially  in  regard  to  the  foundation  of  the  right  of  com- 
plainant to  be  the  true  equitable  owner  of  the  land. 

The  fact  which  he  takes  upon  himself  to  establish  is,  that  on 
December  30,  1835,  one  John  "Winstanley  bought  the  land  in 
question  of  the  United  States,  at  the  land  office  in- the  town  of 
Edwardsville,  and  paid  for  it.  The  subsequent  conveyances 
and  transfers  from  "Winstanley  to  Ogle  are  not  controverted ; 
and  if  the  purchase  and  payment  now  stated  and  alleged  in 
the  bill  were  satisfactorily  established  by  the  evidence,  the 
decree  of  the  Circuit  Court  in  his  favor  should  be  affirmed. 

The  evidence  by  which  this  proposition  is  supported  is  of 
two  classes: 

1.  The  records  of  the  Edwardsville  land  office,  now  found 
in  the  General  Land  Office  of  Washington,  where  they  were 
removed  by  law. 

2.  The  conveyances  from  Winstanley,  and  other  proceed- 
ings by  which,  if  Winstanley  ever  had  any  right,  it  became 
vested  in  Ogle,  and  the  actual  possession  of  the  land  by  Ogle. 
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As  regards  the  first  of  these,  the  records  of  the  Edwards- 
ville  land  office  show  a  written  application  by  Winstanley  at 
that  office,  on  the  30th  day  of  December,  1835,  for  the  pur- 
chase of  the  piece  of  land  now  in  controversy,  and  it  is  num- 
bered 13,164.  This  shows  the  quantity  of  the  land  to  be  84.46 
acres,  and  the  price  to  be  paid  f  1.25  per  acre. 

There  is,  also,  an  entry  on  the  books  of  the  office,  of  which 
the  following  is  a  copy,  and  which  is  photographed  in  the 
record : 
"No.  13,164.] 

"December  30,  1875,  to  John  Winstanley,  of  St.  Clair 
county.  State  of  Illinois,  for  S.  J  N.  E.  J  section  No.  3,  town- 
ship No.  1  north,  range  No.  9  west,  of  the  third  principal  merid- 
ian, containing  84^^^  acres,  at  $1.25  per  acre. 
$105.57.]  S.  H.  Thompson,  Register." 

These,  it  is  said,  being  the  original  entries  made  in  the 
records  of  the  local  land  office,  are  sufficient  evidence  of  the 
purchase  and  payment  for  that  land  by  Winstanley,  and  that 
no  successful  contradiction  of  them  is  found  anywhere.  When 
to  this  is  added  the  conveyance  by  Winstanley  to  William  C 
Anderson  of  the  same  land,  in  1837,  and  that  Anderson's  title 
came  to  Ogle,  who,  in  1851,  took  possession  of  the  land  and 
held  it  until  his  removal  under  the  action  of  ejectment  brought 
by  Simmons  against  him,  the  case  of  coniplainant  is  substan- 
tially stated. 

As  regards  the  weight  to  be  given  to  the  possession  of  Ogle, 
it  is  to  be  considered  that  whether  he  had  the  equitable  right 
or  not,  neither  the  statute  of  limitations  nor  the  equitable  doc- 
trine of  lapse  of  time  could  begin  to  have  effect  against  any 
one  until  Simmons  purchased  of  the  United  States  and  obtained 
his  patent  in  1874,  for  up  to  that  time  the  legal  title  was  unde- 
niably in  the  United  States.  If  this  had  not  been  so  Ogle 
would  have  successfully  pleaded  the  statute  of  limitations 
against  Simmons  in  the  action  at  law.  No  laches  could  be 
imputed  to  Simmons,  who  brought  suit  very  soon  after  he 
received  his  patent.  Nor  can  laches  be  imputed  to  the  United 
31  vi 
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States,  either  as  a  matter  of  law  or  on  any  moral  or  equitable 
principles.  For  so  common  is  it  for  squatters  and  trespassers 
to  settle  on  the  lands  of  the  United  States,  and  so  indulgent 
are  the  laws  in  encouraging  such  settlements,  and  so  numerous 
are  these  settlements  without  claim  of  right,  that  the  very  im- 
possibility of  resisting  them,  or  of  ejecting  them,  or  of  any 
efficient  assertion  of  the  right  of  possession  by  the  government, 
that  the  weight  of  the  inference  in  favor  of  any  claim  of  right, 
whether  legal  or  equitable,  against  the  United  States,  growing 
out  of  mere  possession,  is  very  shgbt  indeed. 

Nor  does  the  sale  and  conveyance  by  Winstanley  to  Ander- 
son afford  any  legal  evidence  of  his  right  to  do  so,  and  very 
little  that  he  believed  himself  to  have  such  right.  He  could 
never  be  made  responsible  for  more  than  the  purchase-money, 
and,  knowing  what  entries  were  on  the  books  of  the  local  land 
office,  he  might  well  be  willing  to  take  the  money  and  the 
chances.  The  evidence,  therefore,  in  support  of  the  entries  on 
the  books  of  the  land  office  do  not  add  greatlj'  to  its  force,  and 
the  complainant's  case  must  rest  on  the  intrinsic  probability, 
arising  from  those  two  pieces  of  evidence,  that  Winstanley 
bought  and  paid  for  the  land. 

If  either  of  these  entries  had  stated  the  purchase  and  pay- 
ment in  words,  they  are  open  to  the  weakness  which  arises  from 
the  fact  that  in  all  such  completed  sales,  two  other  documents 
of  superior  probative  force  usually  attend  the  sale,  one  of  them 
invariably,  neither  of  which  is  here  produced  or  shown  ever  to 
have  existed.  The  most  conclusive  of  these  is  the  patent. 
There  is  no  pretense  here  that  any  patent  ever  issued  to  any 
one  on  Winstanley's  purchase.  It  is  proved  that  Mr.  Win- 
stanley was  a  careful  business  man,  much  accustomed  to  deal- 
ing in  lands,  and,  as  he  had  sold  this  land  and  made  himself 
liable  by  a  warranty  deed,  he  would  naturally  have  made  that 
title  secure  by  procuring  fhe  issue  of  the  patent. 

It  is,  however,  well  known  that  early  purchasers  of  the  pub-  , 
lie  land  were  careless  about  their  patents.     But  as  a  reason  for 
this,  they  attached  primary  importance  to  the  paper  issued 
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when  a  sale  was  made  and  delivered  to  the  purchaper  by  the 
register  and  receiver  of  the  land  office,  called  a  certificate  of 
entry. 

This  was  a  paper  in  two  parts,  the  first  of  which,  signed  by 
the  register,  gave  a  description  of  the  land,  the  amount  paid 
for  it,  the  name  of  the  purchaser,  and  a  statement  that  on  its 
presentation  at  the  General  Land  Office  a  patent  would  be  is- 
sued to  the  purchaser.  The  second,  signed  by  the  receiver,  was 
a  simple  receipt  for  the  payment  of  the  price,  and  a  descrip- 
tion of  the  land  for  which  it  was  paid. 

The  statutes  of  almost  every  State  and  Territory  in  which  the 
public  lauds  have  been  sold  provide  for  the  registration  of  this 
instrument,  and  that  in  all  actions  concerning  title  or  posses- 
sion it  shall  be  prima-facie  evidence  of  title.  (See  Revised 
Statutes  of  Illinois,  page  271,  section  31,  and  page  508,  section 
20.)  In  the  estimation  of  the  people  generally  and  in  the 
practice  of  the  courts  this  paper  became  the  efficient  substi- 
tute or  equivalent  of  the  patent,  and  in  regard  to  millions  of 
acres  of  land  the  patent  either  was  never  issued  or,  if  issued, 
never  delivered,  but  remains  in  the  local  or  general  land  office 
subject  to  call  of  the  owner. 

In  the  case  before  us  there  is  no  evidence  whatever,  except 
presumption,  thatthis  certificate  of  entry  ever  had  an  existence. 
In  the  absence  of  the  patent,  it  is  the  instrument  of  all  others 
which  it  is  important  to  produce,  or,  if  it  cannot  be  produced, 
to  account  for  its  loss. 

The  only  effort  to  do  this  is  an  affidavit  of  Ogle  that  he  went 
down  to  John  Winstanley's  and  examined  all  through  his  papers 
and  did  not  find  it.  He  wrote  to  the  son  of  Anderson,  to  whom 
Winstanley  sold  it,  who  rephed  that  he  could  find  no  paper  of 
the  kind.  He  went  to  the  Commercial  Bank  of  Cincinnati, 
which  at  one  time  had  a  mortgage  on  the  land.  They  said  a 
majority  of  the  papers  of  the  bank  had  been  burned.  So  he 
failed  to  get  the  certificate  or  any  information  about  it.  "  I 
do  not  know  where  it  is,  nor  have  I  ever  seen  it,"  he  says. 

This  would  have  been  sufficient  to  authorize  the  introduc- 
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tion  of  a  copy  in  evidence,  if  any  copy  existed.  But  no  copy 
ifi  produced,  for  the  reason  that  no  human  being  had  been  found 
who  can  say  that  any  such  paper  ever  existed  or  was  ever  seen 
by  any  one.  When  we  consider  the  number  of  persons  inter- 
ested in  the  property  through  Winstanley,  there  being  several 
mortgages  and  intervening  conveyances  between  him  and  Ogle, 
and  that  the  certiiicate  of  entry,  if  ever  made,  could  only  have 
been  forty  years  old  when  this  suit  was  brought ;  that  many 
persons  must  have  been  alive  who  had  been  interested  in  the 
title,  this  total  absence  of  all  evidence  of  its  existence,  no  one 
ever  having  seen  it,  nor  any  copy  of  it,  nor  any  record  of  it 
under  the  recording  acts  of  Illinois,  the  inference  that  such  a 
paper  was  made  and  delivered  to  Winstanley  is  very  much 
shaken. 

When  we  turn  to  the  evidence  of  defendant  there  is  much 
positive  testimony  to  convince  us  that  no  such  paper  was  ever 
delivered  and  no  such  sale  was  ever  mad.e. 

There  is,  in  pencil  mark,  on  the  page  where  the  application 
of  Winstanley  for  this  land,  numbered  13,164,  is  found,  the 
following  words :  «  13,164.  Changed  to  NE.  i  of  NW.  i,  9, 
2,  N.  9,  W.  3d." 

The  transactions  of  the  local  land  offices  are  forwarded 
regularly  to  the  General  Land  Office  at  Washington,  and  accu- 
rate copies  or  duplicates  are  there  found  of  all  the  transactions 
in  the  local  offices,  and  in  the  present  case  the  original 
records  of  the  Edwardsville  office,  long  since  closed  up,  are  in 
the  General  Land  Office. 

Among  these  are  found  the  following : 
"  No.  13,164.]         "  Land  Ofhcb  at  Edwardsville,  III., 

"  December  30,  1835. 

"  It  is  hereby  certified  that,  in  pursuance  of  law,  John  Win- 
stanley, of  St.  Clair  county,  Illinois,  on  this  day  purchased  ot 
the  register  of  this  office  the  lot  or  west  half  of  the  northwest 
quarter  of  section  number  nine,  of  township  number  two 
north,  in  range  number  nine  west,  of  the  third  principal  merid- 
ian, containing  eighty  acres  and  hundredths  of  an  acre, 
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at  the   rate   of  one  dollar  and  twenty-five   cents   per  acre, 
amounting  to  one  hundred  dollars  cents,  for  which  the 

said  John  Winstanley  has  made  payment  in  full  as  required  by 
law. 

"  Now,  therefore,  be  it  known  that  on  presentation  of  this 
certificate  to  the  Commissioner  of  the  General  Land  Office 
the  said  John  "Winstanley  shall  be  entitled  to  receive  a  patent 
forvthe  lot  above  described. 

"  S.  H.  Thompson, 

"  Register. 
"  No.  13,164.]    "  Receiver's  Office,  Edwardsvillej  III., 

"  December  30, 1835. 

"  Received  from  John  Winstanley,  of  St.  Glair  county.  Ills., 
the  sum  of  one  hundred  dollars  and  cents,  being  in  full 

for  the  west  half  of  the  northwest  quarter  of  section  number 
nine,  township  number  two,  north  range  number  nine  westj  of 
the  third  principal  meridian,  containing  eighty  acres  and  ^  ^  j, 
at  the  rate  of  f  1.25  per  acre. 
"  75  B.  U.  States. 
"  25  specie. 

« fioo.      

«  $100  B.  F.  Edwards,  Receiver, 

"By  Wm.H.  Rider." 

And  upon  this  certificate,  No.  13,164,  there  was  issued  to 
John  Winstanley  a  patent  on  the  2d  day  of  December,  1839. 

It  will  be  observed  that  this  certificate  of  entry  bears  date 
the  same  day  of  Winstanley's  application  for  the  other  piece 
of  land ;  that  it  bears  the  same  serial  number  as  that  applica- 
tion throughout,  up  to  the  issue  of  the  patent,  which  is  very 
important,  as  though  it  is  possible  Mr.  Winstanley  might  have 
entered  two  pieces  of  land  on  the  same  day,  they  would  neces- 
sarily have  been  separate  entries  and  would  not  have  borne 
the  same  number. 

For  this  laud,  without  any  unusual  delay,  there  was  issued  a 
patent  to  Mr.  Winstanley;  for  the  other,  none  was  ever  issued. 

Another  circumstance  confirming  the  truth  of  the  pencil 
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memorandum  is  found  in  the  cash-book  or  register  of  receiv- 
ers' receipts  at  Jldwardsville,  now  on  tile  in  the  General  Land 
Office.  In  that  book,  which  is  kept  in  tabular  form,  it  is 
shown  that  on  December  30,  1835,  on  certificate  No.  13,164, 
there  was  paid  to  the  receiver  by  John  Winstanley  $100  for 
the  W.  1  NW.  i  S.  9,  T.  2,  E.  9,-80  acres,  and,  as  the  tran- 
script is  complete  for  that  day,  no  other  receipt  of  money  from 
Winstanley  is  shown.  The  quarterlj'  account  of  the  I'eceiver 
with  the  department  shows  precisely  the  same  thing. 

So  that  we  here  have  the  evidence  of  these  records  that 
Winstanley  bought  and  paid  for  another  piece  of  land  on  that 
day,  under  cover  of  the  same  No.  13,164  as  to  application  and 
entry;  that  the  price  was  $100,  and  not  $105.46  ;  that  no  cer- 
tificate of  entry  is  known  to  have  ever  been  made  for  the  tract 
first  applied  for,  no  evidence  that  any  money  was  paid  for  it, 
no  entry  on  the  cash-book  or  quarterly  account  of  the  receiver 
of  the  amount  for  which  the  land  in  controversy  could  only 
have  been  sold  ;  but  ample  evidence  that  on  that  same  day, 
and  under  the  same  entry  number,  Winstanley  bought  and 
paid  for  another  piece  of  land  near  by,  at  the  same  office,  for 
which  he  received  the  usual  certificate  of  entry,  and  for  which 
the  patent  was  issued. 

We  cannot  resist  the  conclusion,  in  the  presence  of  what  is 
positively  shown  by  the  records,  and  what  is  wanting  in  the 
evidence  of  complainant  in  regard  to  the  existence  of  a  cer- 
tificate of  entry  of  this  land,  that  the  pencil  memorandum, 
whenever  it  was  made,  is  true,  that  on  the  same  day,  and 
before  the  purchase  was  finally  completed,  Winstanley  changed 
his  purpose,  and  bought  and  paid  for  the  other  piece  of  land,' 
and  that  the  officers  omitted  to  make  the  requisite  change  in 
the  application  while  making  the  transfer  and  preserving  the 
original  number. 

If,  however,  this  were  not  so  clear,  the  appellant  here  has 
the  legal  title  and  the  possession,  without  fraud  or  any  unfair- 
ness. He  found  the  land  subject  to  entry  by  the  records  of 
the  land  office,  and  he  bought  and  paid  for  it  and  has  the 
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title.  In  such  ease  the  maxim  applies  in  all  its  force  that 
better  is  the  condition  of  the  defendant.  The.  equities  of  the 
parties  being  equal,  the  legal  title  must  prevail. 

Instead  of  the  weak  case  made  by  appellee,  the  position  of 
affairs  required  him  to  make  clear  and  satisfactory  proof  of 
his  superior  equity.     This  he  has  signally  failed  to  do. 

The  decree  of  the  Circuit  Court  is  therefore  revei'sed,  and 
the  case  remanded  with  directions  to  dismiss  the  bill. 

Reversed. 


Jacob  M. "Duncan  and  Simon  Poeyv.  The  Steamship  Francis 
Wright,  her  engine,  &c.,  Humphrey  E.  Woodhouse,  and 
Joseph  Rudd,  Jr. 

April  17,  1883. 

1.  Altliough  tlie  appellate  power  of  this  court  nuclei-  the  Constitution 

extends  to  all  cases  within  the  judicial  power  of  the  United  States, 
yet  its  actual  jurisdiction  is  limited  to  wliatover  particular  classes  of 
eases  or  modes  of  proceeding  which  Cougri'SS  sees  fit  to  pre.-cribe ; 
and  the  act  of  187o,  limitiuu',  on  appeals  in  admiralty,  tlie  powci-  of 
review  to  questions  of  law  arising  on  a  finding  of  facts  by  the  inferior 
court,  is  constitutional. 

2.  While  exceptions  may  be  taken  to  tlie  failure  of  the  Interior  court  to 

insert  in  its  findings  material  evidence,  or  to  its  finding  as  a  fact  a 
thing  which  there  is  no  evidence  to  prove,  yet  exceptions  cannot  be 
taken  to  its  failure  to  find  mere  incidental  facts,  only  bearing  on  the 
ultimate  fact,  and  not  necessary  to  its  detei'inination. 

3.  Bills  of  exceptions  should  present  only  separate  and  distinct  points  of 

law;  and  those  whicli,  under  the  guise  of  excepting  to  the  failure  to 
find  certain  facts,  set  out  substantially  the  vviiole  evidence,  and  ii\ 
that  way  endeavor  to  procure  a  review  of  the  decisions  of  fact  by  the 
lower  court,  cannot  be  considered. 

4.  Parties  engaged  in  transporting  fresli  beef  from  Texas  to  the  North  by 

a  refrigerating  process,  charter  a  steamer,  but  without  specifying  in 
the  ciiarter  the  purpose  for  which  she  was  to  be  used  ;  her  boiler 
leaking,  it  took  a  long  time  to  make  the  voyage,  and  tlie  beef  spoiled  : 
held,  Tliat  the  warranty  of  seaworthiness  in  the  oliarter  meant  only 
that  she  was  capable  of  making  the  voyage,  and  not  that  she  was 
bound  to  make  it  in  any  particular  time,  nor  that  she  was  .suitable 
for  carrying  fresh  beef. 
S 
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Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

Benedict,  Tafi  ^  Benedict,  for  appellants. 

Butler,  Stillman  ^  Hubbard,  for  appellees. 

Waits,  C.  J. — Three  questions  have  been  presented  on  the 
argument  of  this  appeal: 

1.  Whether  Congress  has  the  constitutional  power  to  con- 
fine the  Jurisdiction  of  this  court  on  appeals  in  admiralty  to 
questions  of  law  arising  on  the  record ; 

2.  Whether,  upon  the  bill  of  exceptions,  the  court  below 
erred  in  refusing  to  tiud  certain  facts  which,  as  is  claimed, 
were  established  by  uncontradicted  evidence,  and  in  finding 
others  wliich  had  no. evidence  at  all  to  support  them;  and — 

3.  Whether,  on  the  facts  found,  the  decree  below  was  right  ? 
1.  As  to  the  jurisdiction. 

If  we  understand  correctly  the  position  of  the  counsel  for 
the  appellants,  it  is  precisely  the  same  as  that  which  occupied 
the  attention  of  the  court  in  Wiscart  v.  Dauchy,  3  Dall.,  321, 
decided  at  February  Term,  1796.  There  the  question  was, 
what  could  be  considered  under  the  judiciary  act  of  1789  on 
a  writ  of  error  bringing  to  this  court  for  review  a  decree  in 
admiralty.  The  decision  turned  on  the  construction  to  be 
given  the  twentj'-second  section  of  the  act,  and  Mr.  Justice 
Wilson,  in  his  minority  opinion,  said :  "  Such  an  appeal,"  that 
is  to  say,  an  appeal  in  which  all  the  testimony  is  produced  in 
this  court,  "is  expressly  sanctioned  by  the  Constitution;  it 
may  thereibre  clearly,  in  the  first  view  of  the  subject,  be  con- 
sidered as  the  most  regular  process  ;  and  as  there  are  not  any 
words  in  the  judicial  act  restricting  the  power  of  proceeding 
by  appeal,  it  must  be  regarded  as  still  permitted  and  approved. 
Even,  indeed,  if  positive  restriction  existed  by  law,  it  would, 
in  my  judgment,  be  superseded  by  the  superior  authority  of 
the  constitutional  provision."  Chief  Justice  Ellsworth,  how- 
ever, who  spoke  for  the  majority  of  the  court,  said:  "If  Cou- 
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gress  has  provided  no  rule  to  regulate  our  proceedings,  we 
cannot  exercise  an  appellate  jurisdiction;  and  if  the  rule  is 
provided,  we  cannot  depart  from  it.  The  question,  therefore, 
on  the  constitutional  point  of  appellate  jurisdiction,  is  simply 
whether  Congress  has  established  a  rule  for  regulating  its  ex- 
ercise." And  further  on  :  "  It  is  observed  that  a  writ  of  error 
is  a  process  more  limited  iu  its  effects  than  an  appeal;  but 
whatever  may  be  the  operation,  if  an  appellate  jurisdiction 
can  only  be  exercised  by  this  court  conformably  to  such  regu^ 
lations  as  are  made  by  the  Congress,  and  if  Congress  has 
prescribed  a  writ  of  error,  and  no  other  mode,  by  which  it  is 
to  be  exercised,  still,  I  say,  we  are  bound  to  pursue  that  mode, 
and  can  neither  make  nor  adopt  another."  And  again :  "  But 
surely  it  cannot  be  deemed  a  denial  of  justice  that  a  man 
shall  not  be  permitted  to  try  his  cause  two  or  three  times  over. 
If  he  has  one  opportunity  for  the  trial  of  all  the  parts  of  his 
case,  justice  is  satisfied ;  and  even  if  the  decision  of  the  Circuit 
Court  has  been  made  final,  no  denial  of  justice  can  be  imputed 
to  our  government;  much  less  can  the  imputation  be  fairly 
made,  because  the  law  directs  that  in  case  of  appeal  part  shall 
be  decided  by  one  tribunal  and  part  by  another;  the  facts  by 
the  court  below,  and  the  law  by  this  court.  Such  a  distribution 
of  jurisdiction  has  long  been  established  in  England." 

This  was  the  beginning  of  the  rule,  which  has  always  been 
acted  on  since,  that  while  the  appellate  power  of  this  court 
under  the  Constitution  extends  to  all  cases  within  the  judicial 
power  of  the  United  States,  actual  jurisdiction  under  the  power 
is  confined  within  such  limits  as  Congress  sees  fit  to  prescribe. 
As  was  said  by  Chief  Justice  Marshall,  in  Durosseau  v.  The 
United  States,  6  Cr.,  314 :  "The  appellate  powers  of  this  court 
are  not  given  by  the  judicial  act.  They  are  given  by  the 
Constitution.  But  they  are  limited  and  regulated  by  the 
judicial  act,  and  by  such  other  acts  as  have  been  passed  on  the 
subject."  The  language  of  the  Constitutiou  is  that  "  the  Su- 
preme Court  shall  have  appellate  jurisdiction,  both  as  to  law 
and  fact,  with  such  exceptions  and  under  such  regulations  as 
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Congress  shall  make."  Undoubtedly,  if  Congress  should  give 
an  appeal  in  admiralty  causes,  and  say  no  more,  the  facts  as 
well  as  the  law  would  be  subjected  to  review  and  retrial;  but 
the  power  to  except  from — take  out  of — the  jurisdiction,  both 
as  to  law  and  fact,  clearly  implies  a  power  to  limit  the  effect 
of  an  appeal  to  a  review  of  the  law  as  applicable  to  facts 
finally  determined  below.  Appellate  jurisdiction  is  invoked 
as  well  through  the  instrumentality  of  writs  of  error  as  of 
appeals.  Whether  the  one  form  of  proceeding  is  to  be  used, 
or  another,  depends  ordinarily  on  the  character  of  the  suit  be- 
low; but  the  one  as  well  as  the  other  brings  into  action  the 
appellate  powers  of  the  court  whose  jurisdiction  is  reached  by 
what  is  done.  What  those  powers  shall  be,  and  to  what  ex- 
tent they  shall  be  exercised,  are,  and  always  have  been,  proper 
subjects  of  legislative  control.  Authority  to  Hniit  the  jurisdic- 
tion necessarily  carries  with  it  authority  to  limit  the  use  of  the 
jurisdiction.  Not  only  may  whole  classes  of  cases  be  kept  out 
of  the  jurisdiction  altogether,  but  particular  classes  of  questions 
may  be  subjected  to  re-examination  and  review,  while  others 
are  not.  To  our  minds  it  is  no  more  unconstitutional  to  provide 
that  issues  of  fact  shall  not  be  retried  in  any  case,  than  that 
neither  issues  of  law  nor  fact  shall  be  retried  in  cases  where 
the  value  of  the  matter  in  dispute  is  less  than  five  thousand 
dollars.  The  general  power  to  regulate  implies  power  to  reg- 
ulate in  all  things.  The  whole  of  a  civil  law  appeal  may  be 
given,  or  a  part.  The  constitutional  requirements  are  all 
satisfied  if  one  opportunity  is  had  for  the  trial  of  all  parts  of 
the  case.  Everything  beyond  that  is  matter  of  legislative 
discretion,  not  a  constitutional  right.  The  Constitution  pro- 
hibits a  retrial  of  the  facts  in  suits  at  common  law  where  one 
trial  has  been  had  by  a  jury;  (Amendment,  art.  VII;)  but  in 
suits  in  equity  or  in  admiralty  Congress  is  left  free  to  make 
such  exceptions  and  regulations,  in  respect  to  retrials  as  on  the 
whole  may  seem  best. 

We  conclude,  therefore,  that  the  act  of  1875  is  constitu- 
tional, and  that  under  the  rule  laid  down  in  The  Abbotsford, 
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99  U.  S.,  440,  and  uniformly  followed  since,  our  inquiries  are 
confined  to  questions  of  law  arising  on  the  record  and  to  such 
rulings  excepted  to  at  the  time  as  may  be  presented  by  a  bill 
of  exceptions  prepared  as  in  actions  at  law. 

2.  As  to  the  questions  arising  on  the  bill  of  exceptions. 

It  is  undoubtedly  true  that  if  the  Circuit  Court  neglects  or 
refuses,  on  request,  to  make  a  finding  one  way  or  the  other  on 
a  question  of  fact  material  to  the  determination  of  the  cause, 
when  evidence  has  been  adduced  on  the  subject,  an  exception 
to  such  refusal,  taken  in  time  and  properly  presented  by  a  bill 
of  exceptions,  may  be  considered  here  on  appeal.  So,  too,  if 
the  court,  against  remonstrance,  finds  a  material  fact  which 
is  not  supported  by  any  evidence  whatever,  and  exception  is 
taken,  a  bill  of  exceptions  may  be  used  to  bring  up  for  review 
the  ruling  in  that  particular.  In  the  one  case  the  refusal  to 
find  would  be  equivalent  to  a  ruling  that  the  fact  was  immate- 
rial; and  in  the  other,  that  there  was  some  evidence  to  prove 
what  is  found,  when  in  truth  there  was  none.  Both  these  are 
questions  of  law  and  proper  subjects  for  review  in  an  appellate 
court.  But  this  rule  does  not  apply  to  mere  incidental  facts, 
which  only  amount  to  evidence  bearing  upon  the  ultimate  facts 
of  the  case.  Questions  depending  on  the  weight  of  evidence 
are,  under  the  law  as  it  now  stands,  to  be  conclusively  settled 
below,  and  the  fact  in  respect  to  which  such  an  exception  may 
be  taken  must  be  one  of  the  material  and  ultimate  facts  on 
which  the  correct  determination  of  the  cause  depends. 

In  the  present  case  the  ultimate  fact  to  be  determined  was 
whether  the  loss  for  which  the  suit  was  brought  happened  be- 
cause of  the  insufficient  refrigerating  apparatus  or  the  unsea- 
worthiness of  the  vessel.  It  is  found  in  express  terms  that  the 
loss  was  "  caused  by  the  defective  construction  and  working  of 
the  refrigerating  room  and  apparatus  connected  therewith, 
either  from  inherent  defects  in  said  apparatus  or  from  not 
using  a  sufficient  quantity  of  ice,  and  not  by  any  fault  of  the 
claimants."  As  to  this  both  the  Circuit  and  District  Courts 
agree.     This  fact  being  established,  it  was  unimportant  to  in- 
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quire  whether  the  vessel  was  seaworthy  or  not.  If  the  unsea- 
worthiness was  not  the  proximate  cause  of  the  loss,  it  is  not 
contended  the  vessel  can  be  charged  with  the  damages. 

But  if  it  be  conceded  that  the  case  depended  on  the  sea- 
worthiness of  the  vessel,  we  think  the  exceptions  which  have 
been  taken  cannot  be  considered  here.  The  only  unseaworthi- 
ness alleged  was  in  respect  to  the  boiler,  and  as  to  this  the  court 
has  found  that  the  boiler  was  a  tubular  one ;  that  tubular  boil- 
ers are  liable  to  leakage  in  the  tubes ;  that  such  leakage  does  not 
necessarily  interfere  with  the  capacity  or  fitness  of  the  boiler 
for  the  purposes  of  navigation  ;  that  this  particular  boiler  had 
one  hundred  and  forty-four  tubes ;  that  some  of  these  tubes 
gave  out  from  time  to  time  and  were  plugged  up ;  that  when 
the  vessel  arrived  at  Philadelphia  at  the  end  of  her  voyage, 
twenty-six  of  the  tubes  had  been  plugged  up,  but  that  the 
boiler  was  still  eflScient  and  seaworthy.  It  was  also  found 
that  the  voyage  from  Galveston  to  Philadelphia  was  two  days 
longer  than  was  usually  occupied  by  well-equipped  steamers, 
and  that  the  vessel  put  back  for  repairs,  by  which  an  addi- 
tional week's  time  was  lost  at  Galveston. 

The  complaint  now  made  is,  that  the  court  refused  to  state 
in  its  findings  that  there  was  leakage  in  the  tubes  and  stoppage 
for  repairs  while  the  vessel  was  on  her  voyage  from  Phila- 
delphia to  Galveston,  and  while  she  was  lying  in  the  harbor 
at  Galveston  taking  in  her  cargo,  and  that  when  the  vessel  put 
back  to  Galveston  the  engineer  had  not  sufiicient  tools  with 
which  to  make  his  repairs.  All  these  are  mere  incidental 
facts,  proper  for  the  consideration  of  the  court  in  determining 
whether  the  boiler  and  the  vessel  were  actually  seaworthy  or 
not.  It  is  not  pretended  that  the  question  at  issue  was  to 
be  determined  alone  by  the  probative  effect  of  these  circum- 
stances. They  were  part  only  of  the  evidence  on  which  the 
ultimate  finding  depended,  and  occupy  in  the  case  the  position 
of  testimony  rather  than  of  the  facts  to  which  the  law  is  to  be 
applied  by  the  judgment  of  the  court.  The  refusal  of  the  court 
to  put  such  statements  into  the  record,  even  though  estab- 
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lished  by  uncontradicted  evidence,  cannot  properly  be  brought 
here  by  a  bill  of  exceptions,  unless  it  also  appears  that  the  de- 
termination of  the  ultimate  fact  to  be  ascertained  depended 
alone  upon  the  legal  eftect  as  evidence  of  the  facts  stated.  Such, 
clearly,  is  not  this  case. 

There  is  another  equally  fatal  objection  to  this  bill  of  ex- 
ceptions. An  evident  effort  has  been  made  here,  as  it  has  been 
before,  to  so  frame  the  exceptions  as,  if  possible,  to  secure  a 
re-exaraination  of  the  facts  in  this  court.  The  transcript  which 
has  been  sent  up  contains  the  pleadings  and  all  the  testimony 
used  on  the  trial  below.  The  bill  of  exceptions  sets  forth  that 
at  the  trial  the  pleadings  were  read  by  the  respective  parties, 
and  the  testimony  then  put  in  on  both  sides.  This  being 
done,  the  libelants  presented  to  the  court  certain  requests  for 
findings  of  fact  and  of  law.  These  requests  were  numbered 
consecutively,  sixteen  relating  to  facts  and  three  to  the  law. 
Afterwards  six  additional  requests  for  findings  of  fact  were 
presented.  It  is  then  stated  that  the  court  made  its  findings 
of  fact  and  of  law  and  filed  them  with  the  clerk,  together  with 
an  opinion  in  writing  of  the  circuit  justice  who  heard  the 
cause.  The  libelants  then  filed  what  are  termed  exceptions- 
to  the  findings  and  refusals  to  find:  In  this  way  exceptions, 
were  taken  separately  to  each  and  every  one  of  the  facts  found, 
and  the  conclusions  of  law,  and  to  the  refusal  to  find  in  ac- 
cordance with  each  and  every  one  of  the  requests  made.  The 
grounds  of  the  exception  are  not  stated.  Many  of  the  requests- 
of  the  libelants  are  covered  explicitly  by  the  findings  as  act- 
ually made,  some  being  granted  and  others  refused. 

We  have  no  hesitation  in  saying  that  this  is  not  a  proper 
way  of  preparing  a  bill  of  exceptions  to  present  to  this  court 
for  review  rulings  of  the  Circuit  Court  such  as-  are  now  com- 
plained of.     A  bill  of  exceptions  must  be  "prepared  as  in  ac- 
tions at  law,"  where  it  is  used  "  not  to  draw  the  whole  matter- 
into  examination  again,"  but  only  separate  and  distinct  points, 
and  those  of  law.    (Bac.  Ab.,  Bill  of  Exceptions ;  1  Saund.  PI. 
&  Ev.,  846.)    Every  bill  of  exceptions  must  state  and  point  outc 
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distinctly  the  errors  of  which  complaint  is  made.  It  ought 
also  to  show  the  grounds  relied  on  to  sustain  the  objection  pre- 
sented, so  that  it  may  appear  the  court  below  was  properly  in- 
formed as  to  the  point  to  be  decided.  It  is  needless  to  say- 
that  this  bill  of  exceptions  meets  none  of  these  requirements. 
From  anj-thing  which  is  here  presented  no  judge  would  be  pre- 
sumed to  understand  that  the  specific  objection  made  to  any 
one  of  his  findings  was  that  no  evidence  whatever  had  been 
introduced  to  prove  it,  or  to  one  of  his  refusals,  that  the  fact 
refused  was  material  and  had  been  conclusively  shown  by  un- 
contradicted testimony.  No  ground  whatever  is  stated  for 
any  one  of  all  the  exceptions  that  have  been  taken.  To  en- 
title the  appellants  to  be  heard  here  upon  any  such  objections 
as  they  now  make  to  the  findings,  they  should  have  stated  to 
the  court  that  they  considered  the  facts  refused  material  to  the 
determination  of  the  cause,  and  that  such  facts  were  conclu- 
sively proven  by  uncontradicted  evidence.  Under  such  cir- 
cumstances it  might  have  been  permissible  to  except  to  the 
refusal,  and  present  the  exceptions  by  a  bill  of  exceptions  which 
should  contain  so  touch  of  the  testimony  as  was  necessary  to 
show  that  the  fact  as  claimed  had  been  conclusively  proven. 
And  so  if  the  exception  is  as  to  facts  that  are  found,  it  should 
be  stated  that  it  was  because  there  was  no  evidence  to  support 
them,  and  then  so  much  of  the  testimony  as  was  necessary  to 
establish  this  ground  of  complaint,  which  might  under  some 
circumstances  include  the  whole,  should  be  incorporated  into 
the  bill  of  exceptions.  In  this  way  the  court  below  would  be 
fairly  advised  of  the  nature  of  the  complaint  that  was  made  in 
time  to  correct  its  error,  if  satisfied  one  had  been  committed, 
or  to  put  in  the  bill  of  exceptions  all  it  cousidered  material  for 
the  support  of  the  rulings. 

From  this  it  is  apparent  we  cannot  on  this  appeal  consider 
any  of  the  rulings  below  which  have  been  presented  by  the  bill 
•of  exceptions. 

3.  As  to  the  sufficiency  of  the  facts  found  to  support  the  decree. 

Upon  this  branch  of  the  case  we  tiave  had  no  more  difficulty 
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thau  upon  the  others.     The  case  made  may  be  generally  stated 
as  follows: 

The  libelants,  being  about  to  engage  in  the  business  of  trans- 
porting fresh  beef  by  the  use  of  a  newly-patented  process,  ap- 
plied to  the  claimants  for  a  charter  of  their  steamer  for  six 
months,  to  be  put  into  that  trade.  The  claimants  knew  for 
what  business  the  vessel  was  engaged,  and  the  libelants  knew 
that  she  was  furnished  with  a  tubular  boiler.  Such  boilers  are 
liable  to  leak,  but  that  does  not  necessarily  interfere  with  their 
capacity  or  fitness  for  the  purposes  of  navigation.  The  charter- 
party  contained  this  clause: 

"First.  The  said  party  of  the  first  part  (the  claimants)  agrees 
the  said  vessel,  in  and  during  the  said  voyage,  shall  be  kept  tight, 
staunch,  well  fitted,  tackled,  and  provided  with  every  requisite 
for  such  a  voyage." 

No  mention  was  made  in  the  charter  of  the  special  business 
in  which  the  vessel  was  to  be  engaged.  She  was  chartered 
generally  for  six  months  to  run  between  Philadelphia  and  New 
York  and  Galveston,  or  any  intermediate  safe  port  in  the 
United  States,  or  any  foreign  port  not  prohibited  by  the  insur- 
ance. The  only  complaint  made  as  to  her  seaworthiness  is  in 
respect  to  her  boiler,  and  about  this  it  is  found  that  though  to 
some  extent  leaking,  as  boilers  of  that  class  arc  liable  to  be,  it 
was  still  efficient  and  seaworthy.  The  libelants  fitted  the  ves- 
sel with  necessary  apparatus  for  the  use  of  their  patented  pro- 
cess, and,  with  a  full  knowledge  that  her  boiler  was  apt  to  leak, 
put  a  cargo  of  fresh  beef  on  board  to  be  taken  from  Galveston 
to  Philadelphia.  The  vessel  was  twenty-three  days  in  making 
that  voyage  instead  of  fourteen,  which  was  the  usual  time  of 
well-equipped  steamers.  The  beef  was  spoiled  before  it  got  to 
Philadelphia,  but  it  is  expressly  found  that  this  was  because  of 
the  defective  construction  and  working  of  refrigerating  room 
and  the  apparatus  and  machinery  connected  therewith,  for 
which  the  claimants  were  in  no  respect  responsible. 

Upon  these  facts  the  court  below  dismissed  the  libel,  which 
we  think  was  clearly  right.     That  the  vessel  was  in  fact  sea- 
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worthy  is  settled  by  the  findings.  All  the  claimants  covenant- 
ed for  was  that  she  was  provided  with  every  requisite  for  safe 
navigation.  While  they  knew  that  her  charterers  intended  to 
use  her  in  connection  with  their  contemplated  business,  it  is 
neither  found  nor  insisted  that  any  higher  degree  of  seaworthi- 
ness was  required  for  that  kind  of  transportation  than  any 
other,  much  less  that  the  claimants  knew  it.  Under  these  cir- 
cumstances the  language  of  the  charter-party  i*  to  be  construed 
only  as  an  agreement  that  the  vessel  was  seaworthy  for  the  pur- 
pose of  navigating  such  a  voyage  as  she  was  chartered  to  make, 
without  any  regard  to  what  she  was  to  carry.  The  claimants 
did  not  contract  that  their  vessel  was  in  a  condition  to  make 
her  voyages  in  any  particular  time,  but  only  to  make  them 
safely.  They  were  not  applied  to  for  a  vessel  suitable  for  car- 
rying fresh  beef,  but  for  one. suitable  for  navigation  generally 
between  the  designated  ports  and  places.  Such  a  vessel,  ac- 
cording to  the  findings,  they  got.  It  was  their  fault  alone  if 
they  did  not  apply  for  what  they  wanted.  They  took  all  the 
risks  of  the  undertaking,  except  such  as  arose  from  the  general 
unseaworthiness  of  the  .vessel  when  she  was  delivered  into  their 
possession,  for  after  they  got  her  she  was  to  be  subject  to  their 
entire  control  within  the  terms  of  the  charter.  If  repairs  Were 
necessary  to  keep  her  in  a  seaworthy  condition  while  under  the 
charter,  the  claimants  might  be  chargeable  with  the  expense  of 
making  them ;  it  would  be  the  duty  of  the  charterers  to  see  that 
they  were  made,  or  to  notify  claimants  of  what  was  required. 
The  provision  that  the  claimants  were  to  nominate  and  the 
charterers  appoint  the  engineer,  and  that  the  appointment  of 
the  captain  by  the  charterers  should  be  subject  to  the  approval 
of  the  claimants,  did  not  affect  the  relation  of  the  parties  in  this 
particular.  Delaysgrowing  out  of  derangement  in  the  machin- 
ery were  to  be  deducted  from  the  charter  time,  and  the  pay  for 
the  use  of  the  vessel  correspondingly  reduced,  but  beyond  that 
the  owners  were  nottobe  boundif  the  vessel  was  actually  sea- 
worthy when  delivered  into  the  possession  of  the  charterers 
under  t'be  charter. 
The  decree  of  the  Circuit  Court  is  Affirmed, 


1881.]  City  of  Hannibal  v.  Fauntleeoy.  497 

Opinion  of  tiie  court. 


The  City  of  Hannibal  v.  Thomas  Fadntleroy. 

April  17,  1882. 
A  legislative  act  requires  tliat  certain  bonds  of  a  city  must  be  authorized  to 
be  Issued  by  a  majority  of  the  tax-payers.  By  the  cliarter  of  tlie  city 
at  the  time  of  the  electioji  in  question  only  tax-payers  were  qualified 
voters.  The  holder  of  the  bonds  in  suit  ofltred  to  prove  this  by  the 
poll-books,  which  showed  that  a  laro;e  majority  of  the  votes  cast  was 
for  authorizing  the  issue  of  the  bonds,  but  did  not  siiow  that  the 
voters  were  tax-payers :  Held,  Tiiat  the  plaintiff  was  not  bound  to 
prove  this  latter  fact,  but  that  it  would  be  presumed  tliat  the  officers 
conducting  the  election  received  the  votes  only  of  those  properly  qual- 
ified, and  hence  that  only  tax-paj^ers  voted. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

/.  M.  §•  C.  H.  Krum,  for  plaintifl:'  in  error. 

James  Grant,  for  defendant  iii  error. 

Matthews,  J. — This  was  an  action  brought  by  the  defendant 
in  error,  a  citizen  of  Virginia,  against  the  city  of  Hannibal,  a 
municipal  corporation  of  Missouri,  to  recover  the  amount  of 
principal  and  interest  alleged  to  be  due  on  certain  municipal 
bonds  and  coupons.  The  bonds  are  dated  April  1,  1858,  for 
$1,000  each,  and  are  payable  twenty  years  after  date  to  A.  O. 
Nash,  auditor  of  said  city,  or  bearer,  at  the  American  Exchange 
Bank,  New  York, for  value  received,  without  defalcation,  with 
interest  at  the  rate  often  per  centum  per  annum,  payable  semi- 
annually, on  the  first  day  of  October  and  April  in  each  year, 
upon  presentation  of  the  annexed  coupons  severally,  until  the 
payment  of  the  principal  sum.  The  bonds  purport  on  their 
face  to  have  been  issued  to  pay  calls  on  subscription  for  stock 
in  the  Pike  county  railroad,  Illinois.  They  contain  no  other 
recitals.  They  were  issued,  it  is  claimed,  under  the  authority 
of  an  act  of  the  Legislature  of  Missouri,  passed  February  27, 
1857,  to  amend  the  charter  of  the  city  of  Hannibal,  the  third 
section  of  which  reads  as  follows : 
32  v4 
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"  Sec.  3.  Said  city  council  shall  have  power  to  subscribe 
for  aud  take  stock  in  any  railroad  terminating  at  the  city  of 
Hannibal,  or  upon  the  bank  of  the  Mississippi  River  opposite 
to  said  city,  in  the  State  of  Illinois.  But  before  such  subscrip- 
tion shall  be  valid,  it  shall  be  ratified  by  a  majority  of  the 
tax-payers,  at  a  poll  to  be  opened  for  that  purpose." 

The  second  section  of  the  same  act  provided  that  "  said 
council  shall  also  have  power  to  borrow  on  the  credit  of  the 
city  and  to  pledge  the  revenues  and  public  property  for  the  pay- 
ment thereof;  but  a  greater  rate  of  interest  than  ten  per  cent, 
shall  not  be  paid  on  any  sum  borrowed  unless  two-thirds  of  the 
qualified  voters  of  said  city,  at  polls  to  be  opened  for  that  pur- 
pose, shall  instruct  the  pajmient  of  a  greater  rate." 

It  is,  therefore,  not  denied  that  the  bonds  are  binding  obli- 
gations upon  the  municipal  corporations,  provided  the  sub- 
scription to  the  stock  of  the  Pike  county  railroad,  in  payment 
of  which  they  were  issued,  was  lawfully  made ;  and  no  ques- 
tion is  made  as  to  the  validity  of  this  subscription,  except  that 
it  was  not  ratified,  as  is  claimed,  by  a  majority  of  the  tax-pay- 
ers, in  accordance  with  the  provisions  of  the  third  section  of 
the  amended  charter. 

It  appears  that  at  a  called  meeting  of  the  city  council  of  the 
city  of  Hannibal,  held  on  October  22, 1857,  an  ordinance  was 
duly  passed  authorizing  and  directing  the  subscription  of  one 
hundred  thousand  dollars  stock  in  the  Pike  county  railroad,  as 
follows : 

"  Be  it  ordained  by  the  city  council  of  the  city  of  Hannibal, 
as  follows: 

"  Sec.  1.  That  the  mayor  of  the  city  of  Hannibal  be  and 
is  hereby  authorized  aud  directed  to  subscribe  for  and  take  for 
the  city  of  Hannibal  one  hundred  thousand  dollars  stock  in 
the  Pike  county  railroad,  having  its  western  terminus  on  the 
bank  of  the  Mississippi  Eiver,  at  a  point  in  the  State  of  Illinois 
opposite  the  city  of  Hannibal,  within  a  one-half  mile  of  the 
western  terminus  of  the  Sag  City  Plank  Road ;  said  stock  to 
be  paid  for  in  the  bonds  of  the  city  of  Hannibal  at  their  par 
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value,  which  bonds  are  to  be  made  payable  not  exceeding 
twenty  years  from  the  date  of  their  issue,  and  are  to  bear  ten 
per  cent,  interest  per  annum,  payable  semi-annually. 

"  Sec.  2.  That  the  mayor  be  and  is  hereby  directed  to 
cause  a  poll  to  be  opened  in  said  city  of  Hannibal  for  the  pur- 
pose of  obtaining  the  ratiiication  of  the  foregoing  said  sub- 
scription of  one  hundred  thousand  dollars  stock  in  said  Pike 
county  i-ailroad  by  the  tax-payers  of  said  city  of  Hannibal,  in 
accordance  with  the  provisions  contained  in  the  third  section 
of  an  act  passed  by  the  General  Assembly  of  the  State  of  Mis- 
souri, entitled  'An  act  to  amend  the  charter  of  the  city  of  Han- 
nibal,' approved  February  27,  1857. 

"  Sec.  3.  This  ordinance  to  take  effect  from  and  after  its 
passage." 

On  the  trial  of  the  cause  in  the  Circuit  Court,  the  plaintiff, 
recognizing  his  obligation  to  prove  affirmatively  that  the  bonds 
in  question  had  been  issued  under  the  authority  of  the  law,  in- 
troduced in  evidence  the  poll  books  of  an  election  held  at  vot 
ing  places  in  the  three  wards  of  the  city  of  Hannibal,  on  the 
first  Monday  (the  2d  day)  of  November,  1857,  for  the  purpose 
of  electing  a  mayor,  marshal,  recorder,  and  attorney  for  said 
city,  three  councilmen  for  each  ward,  and  for  the  ratification 
of  the  subscription  of  one  hundred  thousand  dollars  of  stock 
in  the  Pike  county  railroad.  These  poll  books ' contain  the 
name  of  every  voter,  with  a  record  of  his  vote,  whether  for  or 
against  ratification,  and  are  authenticated  by  the  certificate  of 
the  judges  and  the'  clerks  of  the  election,  stating  the  result, 
and  specifying  in  their  return,  under  the  head  "  for  ratifying 
the  subscription  of  $100,000  stock  in  Pike  county  railroad," 
the  number  of  votes  cast  in  favor  of  and  against  the  ratifica- 
tion. The  result  as  shown  by  these  poll  books,  in  the  aggre- 
gate, was,  that  three  hundred  and  sixteen  votes  were  cast  in 
favor  of  and  thirty-two  against  the  ratification.  At  a  called 
meeting  of  the  city  council  of  the  city  of  Hannibal,  on  No- 
vember 4,  1857,  it  is  recorded  that  the  clerk  read  to  the  city 
council  the  certificate  of  the  mayor  and  one  judge  of  the  elec- 
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tioti  from  each  ward  in  the  city,  whereby  it  was  shown  to  the 
satisfaction  of  the  council  that  at  the  municipal  election  held 
in  the  several  wards  on  Monday,  November  2,  1857,  certain 
persons  named  therein  had  been  duly  elected  to  the  several 
offices  therein  specified,  and  thereupon  it  was  resolved  that  cer- 
tificates be  made  out  and  delivered  to  the  officers  elect,  and  at 
the  conclusion  of  the  entry  upon  the  record  there  is  the  state- 
ment— "  for  ratification,  three  hundred  and  sixteen  votes , 
against,  thirty-two  votes." 

At  a  regular  meeting  of  the  city  council  on  December  7, 
1857,  it  is  recorded  that,  "  on  motion  of  Mr.  Dowling,  resolved, 
that  the  mayor  be  and  he  is  hereby  authorized  and  instructed 
to  issue  the  bonds  of  the  city  to  the  Piise  county  railroad,  in 
accordance  with  calls  on  the  capital  stock  made  by  order  of 
the  board  of  directors  and  in  pursuance  of  an  ordinance  ap- 
proved October  22,  1857." 

The  stock  subscribed  for  was  duly  issued  to  the  city  of  Han- 
nibal, and  is  still  held  by  it ;  and  the  corporation  has  continu- 
ously exercised  the  privileges  of  a  stockholder,  though  it  is 
admitted  that  the  stock  has  no  pecuniary  value. 

It  was  also  proved  that  in  various  ways,  prior  to  the  institu- 
tion of  this  suit,  the  city  of  Hannibal  had  admitted  its  liability 
upon  these  bonds  by  making  arrangements  for  the  payment  of 
coupons  as  they  fell  due,  receiving  them  in  payment  of  taxes 
due  to  it,  permitting  judgment  to  be  rendered  against  it  on  ac- 
count of  unpaid  coupons,  once  by  consent  and.once  by  default ; 
but  to  the  whole  evidence  on  the  part  of  the  plaintifi'  below, 
it  was  objected  by  the  plaintiff  in  error  that  it  was  insufficient 
to  establish  the  liability  of  the  city,  because  it  failed  to  show 
a  ratification  of  the  subscription  to  the  stock  of  the  railroad 
company  by  a  vote  of  a  majority  of  tax-payers  at  an  election 
called  and  held  for  that  purpose. 

The  answer  to  this  objection,  however,  is  found  in  the  pro- 
visions of  article  1,  section  10,  of  the  charter  of  1851  of  the 
city  of  Hannibal,  (Laws  of  Missouri,  1851,  page  327,)  admitted 
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to  have  been  in  force  at  the  time,  which  defined  the  qualifica- 
tion of  voters  as  follows : 

"  Sec.  10.  All  free  white  male  citizens  who  have  arrived 
at  the  full  age  of  twenty-one  years,  and  who  shall  be  entitled 
to  vote  for  State  officers,  and  who  shall  have  resided  within 
the  city  limits  at  least  six  months  next  preceding  any  election, 
and,  moreover,  who  shall  have  paid  a  city  tax  or  any  city 
license  according  to  ordinance,  shall  be  eligible  and  entitled 
to  vote  at  any  ward  or  city  election  for  officers  of  the  city." 

It  thus  appears  that  no  person  could  lawfully  vote  at  the 
election  held  November  2,  1857,  for  city  officers,  except  tax- 
payers; and  assuming  that  the  list  of  names  contained  in  the 
poll  books  as  having  voted  for  or  against  the  ratification  of 
the  subscription  to  the  stock  in  the  Pike  county  railroad  are 
those  of  the  same  persons  who  voted  for  city  officers,  it  follows 
that  they  must  all  have  been  tax-payers,  on  the  .presumption, 
which  certainly  must  be  applied,  that  they  were  all  legally  en- 
titled to  vote. 

It  is  argued  that  the  Legislature  used  the  word  "tax-payers," 
in  the  3d  section  of  the  act  of  1857,  in  a  sense  designedly 
differing  from  that  of  "qualified  voters,"  in  the  2d  section, 
who  are  to  decide  upon  the  question  of  the  rate  of  interest  on 
money  borrowed  in  excess  of  the  ten  per  cent,  per  annum. 
We  see  no  evidence,  however,  of  such  an  intention.  On  the 
contrary,  that  supposition  would  necessitate  the  conclusion 
that  by  the  word  "  tax-payers"  the  Legislature  meant  to  include 
persons  not  otherwise  qualified  to  vote  ;  for  example,  not  free 
white  male  citizens,  minors,  women  married  and  unmarried, 
and  non-residents.  The  reasonable  interpretation  is,  that  the 
question  of  ratifying  the  subscription  should  be  submitted  to 
the  vote  of  the  tax-payers  of  the  city  having  the  qualification ' 
otherwise  of  lawful  voters;  and  this  included,  as  we  have 
seen,  all  the  qualified  voters  of  the  city. 

To  allow  the  present  objection  to  prevail  would  require  the 
holder  of  these  bonds  not  only  to  show  that  the  persons  vot- 
ing to  ratify  the  stock  subscription  were  all  tax-payers,  but  also 
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that  thej  had  all  the  other  requisite  qualitications  of  persons 
entitled  by  law  to  vote.  In  our  opinion  the  law  imposes  no 
such  unreasonable  burden  upon  the  owner  of  such  bonds.  He 
is  bound  to  show,  in  the  absence  of  recitals  that  prevent  its 
denial,  that  the  corporation  issued  them  in  the  exercise  of  a 
power  conferred  by  law;  and  where  that  can  arise  only  in  con- 
sequence of  the  performance  of  a  condition  precedent,  such  as 
the  result  of  an  election  by  a  public  vote,  he  has  the  burden  of 
proof  to  show  the  fact.  That  fact,  as  in  the  present  case,  is 
fully  proven  by  an  exhibition  of  the  record,  which  shows  on 
its  face  the  result  claimed.  He  is  not  bound  to  sustain  the 
truth  of  the  record,  as  if  it  were  the  case  of  a  contested  elec- 
tion, and  prove  that  the  majority,  on  the  existence  of  which 
his  rights  rest,  consisted  of  persons  all  of  whom  possessed  the 
qualification  of  voters.  Whether  each  voter  was  lawfully  such, 
was  a  question,  in  the  first  place,  in  the  present  case,  for  the 
judges  of  the  election,  who  were  appointed  under  the  law  for 
the  express  purpose  of  receiving  and  deciding  upon  their  votes ; 
and  in  the  second  place,  for  the  city  council,  to  whom  the  ofii- 
cial  return  of  its  election  and  of  its  result  was  made,  as  required, 
and  who  were  authorized  to  act  upon  that  result  as  certified  to 
and  verified  by  themselves,  in  the  very  matter  of  consummat- 
ing the  subscription,  which  was  the  subject  of  the  vote.  It 
would  be  impracticable  for  any  purchaser  of  the  bond,  put  on 
inquiry  as  to  the  authority  of  the  city  council  to  make  the  issue 
of  the  bonds  in  question,  to  make  inquisition  into  the  facts  of 
the  election  beyond  these  returns  and  records ;  and  it  is  but 
reasonable  to  permit  him  safely  fo  rest  his  rights  upon  them 
as  they  appear.  They  show  the  fact  that  the  subscription  to 
the  railroad  stock  was  ratified  by  a  majority  of  the  voters  pre- 
sumed to  be  qualified  to  vote,  because  permitted  by  the  author- 
ities controlling  the  election  to  do  so,  at  an  election  held  for 
the  purpose,  among  other  things,  of  deciding  that  question; 
and  that  fact  constitutes  the  condition  on  which  the  authority 
to  issue  the  bonds  by  law  depends,  and  is  the  guarantee  of 
their  validity. 
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We  find  no  error,  therefore,  in  the  judgment  of  the  Circuit 
Court,  and  it  is  accordingly  affirmed. 

Affiemed. 


The  Swift  and  Courtney  and  Beecher  Company  v.  The 
United  States. 

April  17, 1882. 

It  being  entirely  clear  from  tlie  internal  revenne  laws  that  manufacturers 
of  friction  matches  are  entitled  to  a  commission  of  ten  per  centum  on 
the  whole  amount  of  stamps  purchased  by  them,  when  furnishing 
their  own  dies,  a  uniform  practice  of  the  department  to  allow  ten  per 
centum  in  stamps  at  tlieir  face  value,  and  only  on  the  amount  of  money 
paid  by  purchasers,  is  not  binding,  uidoss  it  is  proved  to  have  been  ac- 
quiesced in  or  agreed  to;  and  a  long-running  account  between  the 
department  and  certain  purchasers,  treated  by  botli  not  as  an  aggre- 
gation of  separate  items,  but  as  a  running  account,  ~is  not  sufficient 
proof  of  such  acquiesence. 

Appeal  from  the  Court  of  Claims. 

George  H.  Williams,  for  appellant. 

S.  F.  Phillips,  Solicitor-  General,  for  appellees. 

Matthews,  J. — The  appellant  tiled  its  petition  in  the  Court 
of  Claims  for  the  recovery  of  certain  commissions  alleged  to 
be  due  to  it  on  purchases  of  proprietary  stamps  under  the 
internal  revenue  laws. 

It  alleged  that  it  was,  dui'ing  the  period  covered  by  the  trans- 
actions set  out,  the  proprietor,  manufacturer,  and  vendor  of 
friction  matches ;  that  as  such,  at  the  beginning  of  its  business, 
it  furnished  to  the  Commissioner  of  Internal  Eevenue  its  own 
die  for  stamps,  to  be  used  especially-for  its  own  proprietary  ar- 
ticles; that  during  said  period,  from  time  to  time,  and  con- 
tinuously on  difl:erent  days  of  each  and  every  month,  it  sent 
to  the  Commissioner  of  Internal  Revenue  sums  of  money  from 
one  thousand  to  ten  thousand  dollars,  as  suited  its  convenience, 
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and  that  said  commissioner  transmitted  to  it  stamps,  as  it 
needed  and  ordered ;  so  tiiat  in  the  account  between  it  and 
tile  commissioner  as  to  said  stamps,  tlie  creditor  side  sliowed 
moneys  received  by  the  latter  in  certain  sums  and  at  certain 
dates,  but  showed  the  receipt  of  no  sum  less  than  one  thou- 
sand dollars ;  and  the  debtor  side  of  said  account  showed  that 
stamps  were  sent  by  the  commissioner  to  the  appellant  in  dif- 
ferent sums  and  at  ditferent  dates,  but  never  in  amounts  less 
than  one  thousand  dollars. 

It  is  further  averred  that  upon  the  whole  amount  of  stamps 
purchased  during  the  period  referred  to,  it  was  entitled  to  a 
commission  of  ten  per  centum  in  money,  amounting  to  |389,- 
720.40,  which  the  commissioner  has  refused  to  allow,  and  has 
allowed  in  lieu  thereof  $354,291.27  in  stamps  at  their  face 
value ;  insisting  such  to  be  the  long-established  practice  of  the 
office,  to  which  he-  must  adhere  till  changed  by  legislation -or 
judicial  decision.  The  appellant,  in  the  petition,  in  reference 
to  this  practice,  avers  "  that  the  allowances  made  to  it  from 
time  to  time  between  May  6,  1870,  and  December  24,  1878, 
have  been  in  accordance  with  the  uniform  practice  of  said  in- 
ternal revenue  office  from  its  organization ;  but  petitioner  avers 
that  at  ditferent  times  prior  to  1866  protests  were  made  to  the 
Commissioner  of  Internal  Kevenue  by  and  on  behalf  of  the 
manufacturers  of  friction  matches  against  such  a  construction 
oi  the  statute  by  him,  by  which  only  ten  per  cent,  commission 
in  stamps  at  their  face  value  were  allowed  by  him  upon  the 
amount  of  money  paid  by  the  purchasers,  instead  of  ten  per 
cent,  upon  the  whole  amount  of  stamps  purchased  ;  and  that 
such  facts  are  and  have  always  been  known  to  petitioner." 

It  is  also  averred  that  the  appellant  gave  the  required  secu- 
rity for  a  credit  of  sixty  days  upon  its  purchase  of  stamps,  as 
provided  for  in  the  internal  revenue  act  of  June  30,  1864, 
(13  Statutes  at  Large,  294,)  which  enacted,  "that  the  Commis- 
sioner of  Internal  Kevenue  may  from  time  to  time  furnish,  sup- 
ply, and  deliver  to  any  manufacturer  of  friction  or  other 
matches,  cigar  light  or  wax  tapers,  a  suitable  quantity  of  ad- 
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hesive  or  other  stamps,  such  as  may  be  prescribed  for  use  in 
such  cases,  without  prepayment  thereof,  on  a  credit  not  exceed- 
ing sixty  days,  requiring  in  advance  such  security  as  may  be 
judged  necessary  to  secure  judgment  [payment?]  therefor  to 
the  treasurer  of  the  United  States  within  the  time  prescribed 
for  such  payment." 

The  defendant  tiled  a  general  demurrer,  which  was  sustained, 
and  judgment  rendered  dismissing  the  petition.  To  review 
this  judgment  the  present  appeal  has  been  prosecuted. 

The  act  of  July  1, 1862,  section  102,  to  provide  internal  reve- 
nue, &c.,  (12  Statutes  at  Large,  477,)  authorized  the  commis- 
sioner of  internal  revenue  to  sell  to  and  supply  collectors, 
deputy  collectors,  postmasters,  stationers,  or  any  other  persons, 
at  his  discretion,  with  adhesive  stamps,  upon  the  payment  at 
the  time  of  delivery  of  the  amount  of  duties  said  stamps  rep- 
resent, and  thereupon  to  allow  and  deduct  from  the  aggregate 
amount  of  such  stamps  the  sum  of  not  exceeding  iive  per 
centum  as  commission,  with  the  proviso  "  that  any  proprietor  or 
proprietors  of  articles  named  in  schedule  C  who  shall  furnish 
his  or  their  own  die  or  design  for  stamps,  to  be  used  especially 
for  his  or  their  own  proprietary  articles,  shall  be  allowed  the 
following  discount,  namely :  on  amounts  purchased  at  one  time 
of  not  less  than  fifty  nor  more  than  iive  hundred  dollars,  live 
per  centum ;  on  amounts  over  five  hundred  dollars,  ten  per 
centum." 

By  the  amendatory  act  of  March  3,  1863,  (12  Statutes  at 
Large,  714,)  the  word  "  commission  "  was  substituted  for  "  dis- 
count "  in  this  proviso. 

This  section  as  thus  amended  was  re-enacted  as  section  161 
of  the  act  of  June  30,  1864,  (13  Statutes  at  Large,  294,)  and 
schedule  C  enlarged  so  as  to  include  friction  matches,  (p.  302.) 

The  act  of  July  14,  1870,  section  4,  (16  Statutes  at  Large, 
257,)  continued  in  force  the  same  provision,  directing  that  pro- 
prietors of  articles  named  in  schedule  0  who  shall  furnish 
their  own  dies  shall  be  allowed  commissions  on  amounts  over 
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five  hundred  dollars,  "ten  per  centum  on  the  whole  amount 
purchased." 

It  will  be  perceived,  on  examining  this  legislation,  that  while 
in  respect  to  adhesive  stamps  sold,  other  than  those  to  proprie- 
tors of  articles  named  in  schedule  C  from  their  own  dies  for 
their  own  use,  the  rate  of  the  commission  to  be  allowed  to  the 
purchaser  shall  not  exceed  five  per  centum,  but  within  that 
limit  is  subject  to  the  discretion  of  the  Commissioner  of  In- 
ternal Kevenue ;  while  in  respect  to  those  of  the  latter  class, 
including  stamps  on  friction  matches,  the  rate  is  fixed  by  the 
statute  itself,  and  in  the  form  as  expressed  in  the  act  of  1870, 
where  the  amounts  of  purchases  are  over  five  hundred  dollars, 
the  commissions  are  established  at  ten  per  centum  on  the  whole 
amount  purchased.  So  that,  while  in  the  sale  of  adhesive  stamps 
of  the  former  description,  in  the  exercise  of  his  discretion  as 
to  the  rate,  the  commissioner  might  lawfully  provide  that  the 
commissions  should  be  paid  only  in  stamps  at  their  face  value, 
yet,  in  the  sale  of  stamps  to  proprietors  of  friction  matches,  he 
was  not  authorized  to  diminish,  the  conamission  by  any  such 
regulation,  but  was  required  to  allow  and  pay  in  money  ten 
per  centum,  calculated  on  the  amount  of  stamps  purchased,  on 
all  sales  exceeding  five  hundred  dollars  in  amount. 

In  the  present  case  the  appellant  was  allowed  commissions, 
not  on  the  whole  amount  of  stamps  furnished  him,  nor  in 
money,  but  in  stamps  at  their  face  value,  calculated  on  the 
amount  of  money  paid  by  him.  The  diiference  between  the 
amounts,  resulting  from  these  two  modes  of  calculating  and 
allowing  commissions,  is  the  amount  sought  to  be  recovered 
by  the  appellant. 

There  is  no  serious  question  raised  as  to  the  proper  construc- 
tion of  the  internal  revenue  acts  upon  the  point,  it  being  vir- 
tually admitted  that  the  contention  on  the  part  of  the  appel- 
lant upon  the  provision  of  the  statutes  is  correct. 

It  is  met,  however,  in  the  opinion  of  the  Court  of  Claims 
and  in  argument  on  behalf  of  the  government  here,  that  the 
contrary  construction,  to  pay  these  commissions  in  stamps  at 


1881.]  The  Swift,  &c.,  Co.  v.  The  U.  8.  507 

Opinion  of  thfe  court. 

their  face  value,  has  been  acted  upon  by  the  Commissioner  of 
Internal  Revenue  from  the  beginning  ;  has  been  acquiesced  in 
by  purchasers  and  dealere,  and  has  never  been  changed  by 
Congress ;  and,  as  an  official  practice,  has  thus  acquired  the 
force  of  law  ;  or  if  not,  then  at  least  it  was  a  course  of  deal- 
ing well  known  to  the  appellant  and  acquiesced  in,  by  which 
it  accepted  stamps  at  their  face  value  in  payment  of  its  com- 
missions, which  it  is  not  at  liberty  now  to  open,  question,  and 
reverse. 

The  right  construction  of  the  internal  revenue  acts  upon  the 
point  of  the  allowance  of  commissions  to  dealers  in  proprie- 
tary articles  purchasing  stamps  made  from  their  own  dies  and 
for  their  own  use,  is  too  clear  to  bring  the  case  within  the  first 
alternative.  The  rule  which  gives  determining  weight  to  con- 
temporaneous constructions  put  upon  a  statute  by  those  charged 
with  its  execution  applies  only  in  cases  of  ambiguity  and  doubt. 
(Edwards'  Lessee  v.  Darby,  12  Wheat.,  210 ;  Smythe  v.  Fisk, 
23  Wall.,- 382;  United  States  v.  Moore,  95  U.  S.,  763;  United 
States  V.  Pugh,  99  U.  S.,  269.) 

And  we  are  of  opinion  that  the  averments  of  the  petition 
admitted  by  the  demurrer  do  not  bring  it  within  the  operation 
of  the  principle  invoked  in  the  second  alternative.  The  case 
made  by  the  petition  is  not  that  of  successive  and  independent 
purchases  of  stamps  settled  for  at  the  time  when  the  commis- 
sions given  by  the  law  were  paid  by  the  commissioner,  the 
purchaser  voluntarily  accepting  payment,  not  in  money,  but  in 
other  stamps,  and  new  dealings  of  the  same  character,  but 
separate  as  to  each  instance,  had  afterwards  upon  the  same 
footing  and  by  mutual  understanding.  On  the  contrary,  the 
business  was  conducted  upon  the  footing  of  a  running  account. 
Money  was  paid  on  account  of  stamps  furnished  or  to  be  fur- 
nished, in  sums  differing  in  amount,  but  not  less,  in  any  case 
than  five  hundred  dollars ;  and  stamps  were  supplied  in  vary- 
ing quantities,  as  ordered,  without  reference  to  corresponding 
and  equivalent  payments  of  cash — a  bond  with  satisfactory  se- 
curity, in  pursuance  of  law,  having  been  given  and  accepted, 
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to  secure  the  government  against  loss  in  consequence  of  pur- 
chases on  credit.  The  dealing  is,  undoubtedly,  evidence  that 
the  appellant  was  willing  to  purchase  stamps,  to  be  paid  for  by 
a  credit  in  account,in  lieu  of  cash  for  commissions;  but  it  does 
not  prove  that  he  was  willing  to  waive  bis  right  to  a  commission 
upon  the  stamps  so  purchased.  And  it  would  be  incumbent  on 
the  government,  in  order  to  deprive  him  of  his  statutory  right, 
not  only  to  show  facts  from  which  an  agreement  to  do  so  might 
be  inferred,  but  an  actual  settlement  based  upon  such  an  un- 
derstanding. The  allegations  in  the  petition,  in  our  opinion, 
do  not  constitute  such  a  bar  to  the  recovery  sought,  and  the 
demurrer  interposed  should  not,  therefore,  have  been  sustained. 
For  this  error,  the  judgment  of  the  Court  of  Claims  is  re- 
versed, and  the  cause  remanded  for  further  proceedings  in  ac- 
cordance with  law ;  and  it  is  so  ordered. 

Eb  VERSED. 


The  New  York  Guaranty  and  Indemnity  Company  v.  The 
Board  of  Liquidation  of  the  State  of  Louisiana. 

April  11, 1882. 
A  fnnflinjj;  act  of  a  State  authorizing  the  funding  of  its  debt,  but  excluding 
from  its  provisions  some  bonds  of  doubtful  validity  until  their  validity 
was  established  by  a  decree  of  a  court  in  a  proceeding  provided  for 
that  pui-pose,  does  not'  impair  tiie  obligation  of  those  bonds,  even 
though  in  that  special  proceeding  proof  of  tlieir  invalidity  is  allowed 
as  against  a  bonchfide  holder. 

Error  to  the  Supreme  Court  of  the  State  of  Louisiana. 

W.  W.  Hotoe,  J.  H.  Kennard,  and  W.  A.  Butler,  for  plaintiff  in 
error. 

Gus.  A.  Breaux,  John  McEnery,  and  James  Lingan,  for  de- 
fendant in  error. 

Waite,  C.  J. — This  is  a  writ  of  error  to  the  Supreme  Court 
of  Louisiana,  and  the  Federal  question  rests  on  the  following 
facts : 
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Ou.  the  8th  of  March,  1869,  the  General  Assembly  of  the 
State  passed  act  Fo.  116  of  1869  to  authorize  an  issue  of  ne- 
gotiable State  bonds  to  aid  in  the  construction  of  the  Mississippi 
and  Mexican  Gulf  Ship  Canal.  Special  provision  was  made 
in  the  act  for  taxation  to  meet  any  liability  that  might  be  in- 
curred in  this  way.  Bonds  to  the  amount  of  $480,000  were 
put  out,  purporting  on  their  face  to  have  been  issued  under 
the  authority  thus  granted,  and  the  New  York  Guaranty  and 
Indemnity  Company,  for  all  that  appears  to  the  contrary,  be- 
came the  bona-fide  holder  of  two  hundred  and  iifty  thousand 
dollars  of  this  amount. 

On  the  24th  of  January,  1874,  act  No.  3  of  1874  was  passed 
to  provide  for  funding  the  obligations  of  the  State  by  an  issue, 
if  necessary,  of  $15,000,000  of  "consolidated  bonds  of  the 
State  of  Louisiana."  To  accomplish  this  a  "  board  of  liquida- 
tion "  was  created,  with  power  to  execute  the  new  bonds  and 
exchange  them  for  old  at  the  rate  of  sixty  cents  of  the  new  for 
one  dollar  of  the  old.  If  the  board  rejected  any  bond  offered 
for  exchange,  the  holder  could  apply  by  petition  to  some  proper 
court  for  relief,  and  if  on  that  petition  final  judgment  should 
be  rendered  in  his  favor  against  the  board,  he  would  be  en- 
titled, on  giving  up  his  old  bond,  to  get  one  of  the  new  on  the 
terms  proposed. 

On  the  14th  of  March  in  the  same  year,  1874,  act  No.  55 
of  1874  was  passed,  which  purported  to  prohibit  all  State  offi- 
cers from  levying  or  collecting  any  tax  to  pay  the  principal  or 
interest  falling  due  after  January  1,  1874,  of  any  of  the  State 
debt,  unless  such  levy  and  collection  was  specially  authorized 
by  some  law  of  the  State  subsequently  adopted,  and  also  pro- 
hibiting the  setting  apart  of  any  funds  in  the  treasury  for  any 
such  payment.  The  same  law  purported  to  take  away  from 
the  courts  of  the  State  all  power  or  jurisdiction  to  arrest  or  im- 
pede its  operation  by  mandamus,  injunction,  or  otherwise. 

On  the  17th  of  March,  1875,  act  No.  11  of  1875  was  passed  to. 
prohibit  the  board  of  liquidation  from  funding,  under  act  No. 
3  of  1874,  questionable  and  doubtful  obligations  of  the  State,.. 
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"  until  said  bonds  *  *  *  shall  iirst,  by  the  final  decree  of 
the  Supreme  Court  of  the  State  of  Louisiana,  have  been  declared 
legal  and  valid  obligations  against  the  State  of  Louisiana,  and 
that  the  same  were  issued  in  strict  conformity  to  law  and,not 
in  violation  of  the  Constitution  of  this  State  or  of  the  United 
States,  and  for  a  valid  consideration."  In  this  act  the  bonds 
issued  in  aid  of  the  Mississippi  and  Mexican  Gulf  Ship  Canal 
Companj'^  were  specially  designated  as  questioned  and  of  doubt- 
ful validity. 

After  this  act  was  passed  the  Guaranty  and  Indemnity  Com- 
pany, being  desirous  of  funding  its  bonds  under  the  provisions 
of  act  No.  3,  filed  its  petition  in  the  Fifth  District  Court  of  the 
parish  of  Orleans,  praying  that  the  bonds  "  be  decreed  to  have 
been  issued  in  strict  conformity  to  law  and  not  in  violation  of 
the  Constitution  of  this  State  or  of  the  United  States,  and  that 
they  be  declared  legal  and  valid  obligations  against  the  State 
of  Louisiana  and  issued  for  a  valid  consideration.  No  other 
judgment  was  asked  than  such  an  one  as  was  necessary,  under 
act  No.  11  of  1875,  to  secure  the  benefit  of  act  No.  3  of  1874 
— the  funding  act.  This  petition  got,  in  due  course  of  proced' 
ure,  to  the  Supreme  Court  of  the  State,  and  it  was  there  de- 
cided that  the  suit  thus  begun  was  not  one  for  the  recovery  of 
the  money  due  on  the  bonds,  but  was  rather  in  the  nature  of 
an  inquisition  to  determine  whether  the  bonds  irj  question  were 
of  the  class  which  the  State  had  determined  to  include  in  its 
funding  scheme.  For  this  reason  the  court  held  that  for  the 
purposes  of  such  an  inquiry  the  petitioner  occupied  no  better 
position  as  a  bona-ftde  holder  than  he  would  if  he  had  been  the 
first  taker.  Because  of  this  ruling  the  present  writ  of  error 
has  been  brought. 

This  statement  of  the  case  is  sufficient,  as  we  think,  to  show 
that  the  question  below  was  not  whether,  in  an  action  against 
the  State,  properly  authorized,  to  recover  the  amount  due  upon 
the  bond,  act  No.  11  permitted  the  State  to  prove,  as  against  a 
bona-fide  holder,  that  the  bond  was  invalid,  but  whether  the 
bona-fide  holder  of  an  invalid  bond  was  entitled  to  the  benefit 
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of  the  scheme  of  compromise  which  the  State  had  ofl'ered  to 
the  holders  of  its  securities  that  were  valid  in  the  hands  of  the 
first  taker.  Such  being  the  case,  no  obligation  of  the  original 
contract  has  been  impaired.  Every  legal  right  which  the  origi- 
nal taker  acquired  when  the  bond  was  put  out  still  remains. 
The  guaranty  company  may  enforce  all  such  rights  now  in 
any  appropriate  manner.  All  the  court  below  has  said  is,  that 
as  between  the  State  and  the  first  taker  the  bonds  were  not  valid 
obligations,  and  that,  consequently,  they  are  not  entitled  to  the 
privileges  of  the  funding  laws.  The  obligation  of  the  State  to 
pay  the  bonds  in  money  to  ihebona-fide  holders  in  accordance 
with  the  original  promise  still  remains.  The  judgment  which 
has  been  rendered,  and  which  we  are  now  reviewing,  is  no  bar 
to  any  proper  proceeding  for  that  purpose.  The  suit  which  was 
authorized  and  the  suit  which  was  actually  begun  only  related 
to  the  right  of  the  holder  to  come  into  the  compromise  which 
the  State  offered  to  certain  classes  of  its  creditors.  The  judg- 
ment is  that  the  bonds  do  not  belong  to  any  of  the  designated 
classes.  The  question  here  is  not  whether,  if  that  inquiry  were 
open  to  us,  we  should  be  of  the  same  opinion,  but  whether  the 
obligation  the  State  is  under  to  the  company  has  been  impaired 
by  act  11  of' 1875,  as  thus  construed.  We  think  the  State  had 
the  right  to  say,  when  it  proposed  a  scheme  for  the  compromise 
of  its  debts,  what  creditors  should  be  included.  That,  in  our 
opinion,  is  all  that  has  been  done. 

It  follows  that  the  Federal  question  was  decided  right  below, 
and  the  judgment  is  consequently  affirmed. 

Affirmed. 


Charles  Guidet  v.  The  City  of  Brooklyn. 

April  17,  1882. 

Giiidet's  reissued  patent  Ifo.  4106,  dated  Aii>i;iist  23,  ISTO,  claiming  as  iiis 
patent  the  use  of  stone  lilocks  for  paving  in  the  form  of  parallelopipeds 
with  rough  side  surfaces,  but  witlioiit  saj'iiig  how  rough,  is  void,  it 


512  GuiDET  V.  City  op  Brooklyn.         [Oct.  Term, 

Opinion  of  the  court. 

being  proved  that  blocks  of  that  ehai'acter  hud  been  in  use  before  liis 
patent,  and  his  patent  merely  being  an  improvement  in  the  amount 
of  roughness  to  be  used,  and  not  being  patentable. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  New  York. 

George  Harding,  for  appellant. 

George  Gifford  and  WiUiam  C.  De  Witt,  for  appellee. 

Waite,  C.  J. — The  invention  of  Guidet  covered  by  his'  re- 
issued patent  may  fairly  be  stated  thus :  "  Take  stone  blocks 
in  the  form  of  parallelopipeds,  with  the  ends  sufficiently 
smooth  and  the  sides  sufficiently  rough,  and  put  them  to- 
gether in  a  street  pavement  so  that  the  ends  will  be  parallel 
to  the  street  and  the  sides  at  right  angles."  How  large  the 
blocks  should  be,  how  smooth  the  ends,  or  how  rough  the 
sides,  is  nowhere  stated.  All  that  has  been  left  to  the  judg- 
ment and  skill  of  him  who  does  the  work. 

The  evidence  leaves  no  doubt  whatever  in  our  minds  that 
pavements  made  of  blocks  of  stone  brokeu  into  the  general 
form  of  parallelopipeds,  and  set  on  edge  with  their  ends 
parallel  to  the  street  and  their  sides  across  it,  were  in  use 
long  before  the  date  of  Guidet's  invention.  This  is  conceded, 
in  fact,  both  in  the  original  patent  and  the  reissue ;  for  in  the 
original  it  is  said:  " I  do  not  claim  broadly  as  my  invention  a 
pavement  composed  of  blocks  made  in  the  form  of  parallel- 
opipeds ;"  and  in  the  reissue,  "  I  am  aware  that  pavements 
have  been  produced  of  blocks  made  in  the  form  of  parallel- 
opipeds." The  difficulty  had  been,  undoubtedly,  that  the 
spaces  between  the  sides  of  the  blocks  in  ordinary  use  before 
Guidet's  invention  were  not  sufficient  to  furnish  a  firm  foot- 
hold for  draught  animals,  especially  after  the  surfaces  had 
been  worn  smooth.  How  to  remedy  this  defect  was  the  prob- 
lem to  be  solved.  Formerly  it  had  been  done,  as  is  said  in 
the  reissued  patent,  by  interposing  between  the  adjoining 
blocks  thin  strips  of  wood  or  stone.    As  a  substitute  for  this, 
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Guiflet  chamfered  the  edges  of  the  broad  sides,  and  thus  got 
the  advantage  of  placing  the  blocks  close  against  each  other, 
and  keeping  the  pavement  firm  while  he  secured  on  the  sur- 
face the  necessary  open  joint  to  furnish  a  good  foot-hold. 
That,  as  it  seems  to  us,  was  all  there  was  of  Viis  invention,  and 
we  are  by  no  means  inclined  to  hold  it  was  not  patentable  to 
him.  He  took  the  block  of  stone  in  ordinary  use,  and  by 
substituting  the  chamfered  edge  on  the  broad  side  for  the  nar- 
row strip  of  wood  or  stone,  got  the  space  that  was  needed  for 
the  joint,  and  soliditied  the  pavement  by  bringing  the  stones 
that  furnished  the  surface,  which  was  to  be  used  for  travel, 
firmly  together. 

But  after  he  got  his  patent  he  seems  to  have  found  that  by 
selecting  blocks  sufficiently  rough  on  their  sides  the  joints 
could  be  made  open  enough  for  all  practical  purposes  without 
chamfering,  and  so  in  his  reissue  he  abandoned  that  feature  of 
his  patent,  and  claimed  for  rough  side  surfaces  only.  In  this 
way,  as  it  seems  to  us,  he  left  the  field  of  invention  and  en- 
tered that  of  mechanical  skill  only.  Pavements  of  stone,  in 
the  form  of  parallelopipeds,  being  confessedly  old,  he  has 
really  done  no  more  than  suggest  the  best  kind  of  stone  to  be 
used  in  that  way.  The  pavements  in  Rochester  and  Buffalo, 
which  it  is  agreed  antedated  his  invention,  were  laid  in  all 
substantial  respects  like  his.  The  quality  of  the  stone  was 
different,  and  the  side  surfaces  were  comparatively  smoother 
than  his,  though  to  some  extent  they  were  rough.  He,  as  has 
already  been  seen,  does  not  say  what  degree  of  roughness  is 
required.  The  effect  of  his  specification. and  claim  is  that  if 
blocks  are  selected  with  their  sides  rough  enough,  joints  can 
be  made  that  will  furnish  a  suitable  foot-hold  without  the  use 
of  strips  and  without  chamfering.  It  is  true  that  in  lioches- 
ter  and  Buffalo  sand  may  have  been  used  to  some  extent  to 
keep  the  blocks  apart,  but  that  was  only  another  way  of  doing 
what  it  is  agreed  had  been  done  before.  What  Guidet  did 
was  to  show  that  if  stone  were  used  with  rougher  side  surfaces 
than  those  found  in  the  old  pavements,  all  artificial  means  of 
33  v4 
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keeping  the  transverse  joints  open  might  be  abandoned,  and 
the  requisite  surface  secured.  This  was  simply  carrying  for- 
ward the  old  idea,-  and  doing  what  had  been  done  before  in 
substantially  the  same  way,  but  with  better  results.  The 
change  was  only  in  degree,  and  consequently  not  patentable. 
Clearly  the  reissued  patent  cannot  be  sustained. 

The  decree  is  affirmed. 

Affirmed. 


The  State  of  Louisiana,  on  the  relation  of  the  Southern 
Bank,  v.  Edward  Pilsbury,  mayor  of  JSTew  Orleans, 
et  al. 

April  17,  1882. 

1.  Section  37  of  the  act  of  the  Louisiana  Legislature  of  February  23,  1852, 
>    consolidating  into  one  the  three  previously  existing  municipalities 

within  the  limits  of  New  Orleans,  adding  to  it  tlie  adjacent  city  of 
Lafayette,  providing  foi'  funding  tiie  debts  of  the  old  corporations 
into  obligations  of  the  new,  and  providing  a  special  annual  tax  for 
the  payment  of  the  interest  and  for  a  sinking  fund,  became,  as  soon 
as  the  bonds  were  put  on  the  market  and  purchased,  a  contract,  of 
which  the  provision  for  the  annual  tax  was  an  essential  part. 

2.  An  act  "  to  consolidate  the  city  of  New  Orleans,  and  to  provide  for  the 

government  and  administration  of  its  affairs,"  which  provides  for  the 
funding  of  the  municipal  indebtedness,  is  not  repugnant  to  tlie  article 
of  tlie  State  Constitution  which  requires  every  legislative  act  to  em-, 
brace  but  one  object,  whicli  shall  be  expressed  in  its  title  ;  for  the 
requirement  of  the  Constitution  is  satisfied  if  the  different  pro- 
visions of  tlie  act  are  all  germane  to  the  general  subject  indicated  by 
the  title. 

3.  Article  127  of    the  Louisiana  Constitution  of    1845,  providing    that 

"  taxation  sliall  be  equal  and  uniform  throughout  the  State,"  and  that 
"  no  one  species  of  property  shall  be  taxed  higher  than  another  spe- 
cies of  property  of  equal  value  on  which  taxes  shall  be  levied,"  ap- 
plies only  to  State  and  not  to  municipal  taxation,  and  did  not  require 
that  all  property  in  the  State  should  be  taxed,  but  simply  that  all 
property  which  was  taxed  should  ba  equally  taxed. 

4.  A  change  of  judicial  construction  of  a  statute  or  of  the  organic  law  is 

prospective  only,  and  does  not  affect  existing  contract  rights. 

5.  The  acceptance  by  the  creditors  of  their  interest  raised  in  a  different 

mode  than  that  prescribed  in  the  contract  is  no  waiver  of  their  right 
to  insist  on  the  contract. 
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6.  The  act  of  the  Louisiana  Legislature  of  March  6,  1876,  funding  the 
former  debts  into  premium  bonds,  providing  tliat  a  certain  number  of 
these  should  be  paid  each  year,  determining  what  ones  were  to  be  paid 
by  cliance  in  a  lottery,  providing  a  certain  tax  for  the  payment  of 
the  ones  so  selected,  and  postponing  for  fifty  years  the  payment  of 
either  principal  or  interest  of  the  remainder,  repealing  tlie  special  tax 
above  mentioned  and  the  power  of  the  city  council  to  levy  any  tax  for 
the  payment  of  any  other  bonds  or  interest,  and  abolisliing  the  writ 
of  mandamus  for  the  enforcement  of  payment  of  any  other  bonds,  is 
totally  null  and  void,  (1)  because  it  abolishes  tlie  special  tax  provided 
by  the  act  of  1852  and  provides  no  other  siifBcient  means  of  raising 
tlie  money  necessary  to  fulfill  the  contract  made  by  this  latter  act ;  (2) 
because  it  abolishes  the  remedy  of  mandamus  existing  when  tlie  con- 
tract was  made,  and  substitutes  no  sufficient  remedy  in  its  stead. 

Eeeoe,  to  the  Supreme  Court  of  the  State  of  Louisiana. 

This  was  ^  petition  of  the  State  of  Louisiana,  on  the  rela- 
tion of  the  Southern  Bank,  a  corporation  created  under  its 
laws  and  doing  business  in  New  Orleans,  to  one  of  its  District 
Courts,  for  a  mandamus  to  compel  the  municipal  autiiorities 
of  that  city  to  levy  a  special  tax  to  pay  certain  coupons  on 
outstanding  bonds  issued  under  an  act  of  the  State  in  1852, 
and  to  purchase  the  bonds  with  any  surplus  remaining  of  the 
moneys  collected.  The  history  of  the  issue'of  the  bonds  is  as 
follows:  The  city  of  New  Orleans  was  originally  incorporated 
hy  an  act  of  the  Legislature  in  1805,  and  its  charter  continued 
in  force  until  the  8th  of  March,  1836.  An  act  was  then  passed 
which  divided  the  city  into  three  municipalities,  each  o^'  which 
was  created  a  distinct  corporation,  with  "  such  rights,  powers, 
and  capacities  as  are  commonly  incident"  to  municipal  bodies. 
This  division  continued  until  February  23,  1852,  when  an  act 
was  passed,  known  as  act  No.  71  of  that  year,  by  which  the 
three  municipalities  were  again  united  into  one.  The  act  was 
entitled  "An  act  to  consolidate  the  city  of  New  Orleans,  and 
to  provide  for  the  government  and  administration  of  its 
afiairs."  The  city,  when  divided  into  three  municipalities, 
was  in  debt ;  and  the  act  making  the  division  provided  that  a 
proportionate  part  of  it  should  be  paid  by  each  municipality,, 
the  quota  being  fixed  upon  the  basis  of  the  amount  of  taxes 
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and  other  revenue  accruing  to  it.  The  separate  municipali- 
ties had  also  created  debts;  and  the  act  of  February  23, 
1852,  in  consolidating  them,  provided  for  the  issue  of  bonds 
for  the  payment  of  their  debts,  and  also  for  the  debt  of  the  old 
city.  The  thirty-seventh  section,  which  dealt  with  this  subject, 
is  as  follows : 

"  Sec.  37.  Be  it  enacted,  ^c,  That  the  debt  of  the  general 
sinking  fund,  commonly  called  the  old  city  debt,  and  the 
debts  of  the  three  municipalities,  whether  in  the  form  of  bonds, 
notes,  interest  coupons,  cash  warrants,  or  other  species  of  ob- 
ligation whatever,  shall  be  assumed  and  paid  by  the  city  of 
New  Orleans,  and  said  city  is  hereby  declared  liable  therefor. 
The  mayor,  comptroller,  and  treasurer,  and  chairmen  of  the 
finance  committees  of  the  two  boards  of  the  common  council, 
shall  constitute  a  commission,  to  be  called  the  commissioners 
of  the  consolidated  debt  of  New  Orleans;  and  they  shall  have 
power  to  issue  bonds  of  the  city  of  New  Orleans,  having  not 
more  than  forty  years  to  run,  with  interest  payable  at  such 
place  as  may  be  agreed  on  between  said  commissioners  and 
the  parties  to  whom  the  bonds  are  issued,  in  semi-annual 
coupons,  in  exchange  for  any  bonds,  obligations,  or  debts  of  the 
old  corporation,  or  of  any  of  the  old  municipalities,  whether 
matured  or  not,  or  to  sell  the  new  bonds  and  apply  the  pro- 
ceeds to  the  payment  of  the  matured  debts  of  the  old  corpora- 
tion or  of  the  municipalilnes,  but  to  no  other  purpose.  The 
bonds  thus  issued  shall  form  a  stock  to  be  called  the  consoli- 
dated debt  of  New  Orleans.  At  the  time  this  act  goes  into 
operation,  an  exact  and  detailed  statement  of  the  indebtedness 
of  the  old  corporation  and  of  each  municipality  shall  be  filed 
in  the  office  of  the  comptroller,  by  the  secretary  of  the  board 
of  liquidators  and  the  municipal  comptrollers  respectively, 
when  the  commissioners  of  the  consolidated  debt  shall  pro- 
ceed to  divide  the  debt  of  the  old  corporation  between  the 
several  municipalities,  in  proportion  to  the  assessed  value  of 
real  estate  within  the  limits  of  each,  according  to  the  State 
assessment  roll  for  1851.    The  amount  thus  apportioned  to 
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each,  together  with  its  individual  indebtedness  at  the  time  this 
act  goes  into  operation,  shall  constitute  the  separate  debt  of 
each  municipality,  and  shall  be  known  as  the  debt  of  munici- 
pality No.  1,  No.  2,  No.  3.  The  common  council  shall,  an- 
nuallj',  in  the  month  of  January,  pass  an  ordinance  to  raise 
the  sum  of  six  hundred  thousand  dollars  by  a  special  tax  on 
real  estate  and  slaves,  to  be  called  the  consolidated  loan  tax, 
and  the  rate  per  cent,  of  said  tax  in  each  municipality  shall 
be  in  proportion  to  the  indebtedness  of  each.  All  ordinances, 
resolutions,  or  other  acts  passed  by  said  council  after  the  first 
day  of  January,  in  each  year,  shall  be  null  and  void,  unless 
the  ordinance  imposing  the  consolidation  loan  tax  shall  have 
been  previously  passed.  At  the  end  of  each  and  every  year, 
any  surplus  of  the  consolidated  loan  tax  remaining  in  the 
treasury,  after  the  payment  of  all  the  interest  and  the  expenses 
of  the  management  of  said  debt,  shall  be  applied  to  the  pur- 
chase, from  the  lowest  bidder,  of  such  bonds  issued  under  this 
act  as  have  the  shortest  period  to  run  ;  and /the  common  coun- 
cil shall  have  the  right  of  rejecting  all  bids  demanding  more 
than  the  face  of  the  bonds ;  for  which  purpose,  public  notice 
shall  be  given  by  the  comptroller  in  the  oflacial  gazette  for 
thirty  days,  inviting  proposals  from  bondholders  for  the  sale 
to  the  city  of  the  bonds  herein  descril)ed.  From  and  after 
the  passage  of  this  act  no  obligation  or  evidence  of  debt  of 
any  description  whatever,  except  those  herein  authorized,  shall 
be  issued  by  the  city  of  New  Orleans  or  under  its  authority  ; 
nor  shall  any  loan  be  contracted,  unless  the  same  be  author- 
ized by  a  vote  of  a  majority  of  the  qualified  voters  of  said 
city,  which  shall  be  taken  in  the  manner  prescribed  by  the 
city  council,  after  ten  days'  proclamation  by  the  mayor,  in  the 
newspaper  chosen  by  the  common  council ;  and  no  ordinance 
creatine:  a  debt  or  loan  shall  be  valid  unless  such  ordinance 
shall  prescribe  ways  and  means  for  the  punctual  discharge  at 
maturity  of  the  capital  borrowed  or  debt  incurred;  and  such 
ordinances  shall  not  be  repealed  until  principal  and  interest 
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of  the  capital  borrowed  or  the  debt  incurred  are  fully  paid 
aud  discharged." 

By  a  supplementary  act,  approved  on  the  same  day,  known 
as  No.  72  of  the  year,  the  adjacent  city  of  Lafayette  was  added 
to  the  city  of  New  Orleans,  and  provision  was  made  for  the 
assumption  and  payment  of  its  debt.  The  fifth  section  of  the 
act  is  as  follows : 

"  Sec.  5.  Be  it  further  enacted,  ^c,  That  the  debt  of  the  city 
of  Lafayette  shall  be  assumed  and  paid  by  the  city  of  New 
Orleans,  and  the  said  city  of  New  Orleans  is  hereby  declared 
liable  therefor ;  and  the  amount  of  said  debt  shall  be  ascer- 
tained, and  its  payment  provided  for  and  made,  in  the  same 
manner  as  the  debt  of  each  municipality  of  New  Orleans  is 
ascertained  and  provided  for  in  the  act  to  which  this  act  is  a 
supplement ;  and  in  raising  annually  the  consolidation  loan 
tax  for  the  payment  of  the  debt  of  New  Orleans,  an  additional 
sum  of  fifty  thousand  dollars  shall  be  raised  for  the  purpose  of 
providing  for  the  debt  of  the  city  of  Lafayette,  now  added  to 
that  of  New  Orleans,  so  that  the  whole  amount  of  the  annual 
levy  of  taxes  for  the  payment  of  the  debt  of  New  Orleans  shall 
be  six  hundred  and  fifty  thousand  dollars." 

Under  these  acts,  No.  71  and  No.  72,  the  commissioners  of 
the  consolidated  debt  issued  bonds  of  the  city  of  New  Orleans, 
known  as  consolidated  bonds,  to  the  amount  often  millions  of 
dollars,  in  exchange  for  the  bonds,  obligations,  and  debts  of 
the  old  city,  of  the  three  municipalities,  and  of  the  city  of  La- 
fayette. Of  this  amount  over  five  millions  of  dollars  of  bonds 
have  been  paid  by  funds  received  under  the  tax  levied  pursuant 
to  the  provisions  of  the  37th  section  of  act  No.  71,  and  of  the 
5th  section  of  act  No.  72,  beyond  what  was  necessary  to  meet 
the  annual'  interest.  There  remain  outstanding  unpaid  over 
four  millions  of  dollars  of  bonds,  with  interest  since  1876.  Of 
these  bonds,  with  unpaid  coupons,  the  relator  owns  upward  of 
six  hundred,  each  for  the  sum  of  one  thousand  dollars. 

The  petition  of  the  relator  refers  to  the  acts  No.  71  aud  No. 
72  of  1852,  and  cites  at  length  the  sections  mentioned.    It  also 
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alleges  that  the  bonds  issued  under  them  were  negotiable  se- 
curities; that  by  reason  of  the  provisions  of  the  Jaw  for  the 
payment  of  the  interest  and  the  gradual  reduction  of  their 
numoer  through  a  sinking  fund,  the  bonds  were  negotiated  at 
their  par  value  or  above  it,  and  were  distributed  in  the  markets 
of  Europe  and  of  the  United  States  in  the  due  course  of  busi- 
ness as  a  secure,'permaneut,  and  trustworthy  investment ;  that 
the  free  banks  of  the  State  were  compelled  to  invest  in  them 
to  secure  the  circulation  of  their  bills,  and  that  individuals  and 
corporations  did  likewise  with  confidence  in  the  provisions  of 
section  37  of  act  No.  71,  and  section  5  of  act  No.  72,  for  the 
maintenance  and  enforcement  of  which  the  public  faith  of  the 
State  of  Louisiana  and  of  the  city  of  New  Orleans  was  invio- 
lably pledged. 

The  petition  then  alleges  that,  in  violation  of  the  provisions 
of  law  mentioned,  which  constitute  a  contract  with  the  bond- 
holders, binding  both  upon  the  State  of  Louisiana  and  the  city  of 
New  Orleans,  the  Legislature  of  the  State,  on  the  12th  of 
March,  1874,  passed  an  act  entitled  "An- act  to  postpone  the 
levy  and  collection  by  the  city  of  New  Orleans  of  a  tax  for  a 
sinking  fund  for  the  purchase  of  its  bonds,  to  authorize  the  ad- 
ministrators of  the  city  to  modify  the  last  budget  and  tax  levy, 
and  to  repeal  conflicting  laws  and  penalties,"  the  object  of 
which  was  to  relieve  the  authorities  of  the  city,  until  Decem- 
ber, 1876,  from  the  duty  of  estimating,  levying,  and  collect- 
ing any  tax  for  a  sinking  fund  for  the  purpose  of  purchasing 
any  of  the  bonds  issued  under  the  acts  mentioned. 

The  petition  also  alleges  that,  in  further  violation  of  the  pro- 
visions of  the  act  of  1852,  and  of  the  contract  with  the  holders 
of  the  bonds,  the  Legislature,  on  the  6th  of  March,  1876,  passed 
another  act,  designed,  as  stated  in  its  title,  to  adjust,  regulate, 
and  provide  for  the  bonded  debt  of  the  city  of  New  Orleans, 
and  authorize  the  exchange  of  its  bonds  for  other  bonds  to 
be  issued  on  the  plan  known  as  the  premium-bond  plan,  the 
avowed  object  of  which  was  to  impair,  if  possible,  the  obliga- 
tion of  the  contract  between  the  bondholders  and  the  city,  and 
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divest  the  rights  acquired  by  them  under  it,  by  prohibiting  the 
city  authorities  from  levying  a  tax  in  any  year  under  the  pro- 
visions of  the  acts  of  1852,  by  shackling  the  judicial  tribunals 
in  the  issue  of  process,  and  by  repealing  the  provisions  of  that 
act.     This  seventh  section  is  as  follows : 

"  Sec,  7.  Beit  further  enacted,  ^c.,  That  no  tax  for  the  pay- 
ment of  bonds  or  interest  on  bond's  other  than  that  author- 
ized by  the  preceding  sections  [the  premium  bonds]  shall  be 
levied  either  for  the  year  1876  or  any  year  or  years  thereafter 
by  the  city  of  New  Orleans,  and  that  all  existing  laws  requir- 
ing or  authorizing  the  city  council  to  levy  any  tax  whatsoever 
for  bonds  or  interest  on  bonds,  other  than  said  premium  bonds, 
be  and  the  same  are  herebj'  repealed ;  and  it  shall  be  hereafter 
incompetent  for  any  court  to  mandamus  the  officers  of  said 
city  to  levy  and  collect  any  interest  tax  other  than  that  pro- 
vided in  this  act,  or,  in  case  of  such  mandamus,  by  a  receiver  or 
otherwise,  to  direct  the  levy  and  collection  of  any  such  tax." 

The  petition  then  avers  that  these  acts  of  the  Legislature  of 
Louisiana  are  in  conflict  with  the  Constitution  of  the  United 
States  in  that  they  impair  the  obligation  of  the  contract  be- 
tween the  bondholders  and  the  city ;  that  nevertheless,  the 
authorities  of  the  city,  its  mayor  and  administrators,  in  disre- 
gard of  tlie  provisions  of  the  acts  of  1852,  and  in  contempt  of 
their  duties  and  of  the  rights  of  the  relator  and  other  bond- 
holders similarly  situated,  have  refused  to  perform  the  duty 
imposed  upon  them  by  those  acts  for  the  years  1874,  1875, 
1876,  and  1877,  to  levy  a  special  tax  for  the  payment  of  the 
matured  coupons  and  the  purchase  of  bonds ;  that  they  have 
levied  upon  the  property  subject  to  the  levy  of  such  special  tax 
for  the  payment  of  the  consolidated  bonds  other  taxes  to  meet 
other  bonds  issued  by  the  city  in  disregard  of  the  prohibitory 
clauses  of  section  37  of  the  act  of  1852,  and  the  moneys  col- 
lected have  been  applied  to  the  payment  of  those  bonds  and 
other  illegal  purposes;  that  the  authorities  of  the  city  have 
been  notified  to  levy  the  special  tax  required  for  the  years  men- 
tioned, but  they  have  refused  to  discharge  their  duty  in  that 
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particular,  and,  ia  place  thereof,  have  sought  by  all  sorts  of 
frivolous  and  unfounded  technicalities  to  contest  the  validity 
and  integrity  of  the  consolidated  bonds ;  that  the  relator  has 
demanded  payment  of  the  matured  coupons  held  by  it,  which 
was  refused,  the  citj'  authorities  answering  that  there  were  no 
funds  out  of  which  they  could  be  paid;  and  that  the  city  and 
the  taxable  real  estate  within  its  limits  are  liable  for  the  pay- 
ment of  the  matured  coupons  and  for  the  purchase  of  said 
bonds,  to  the  extent  of  $650,000  per  annum,  for  the  years  1874, 
1875,  1876,  and  1877,  less  coupons  paid  for  1874  and  1875. 

The  petitioner  therefore  prays  for  a  writ  of  mandamus  and 
injunction  against  the  city  authorities;  the  former,  command- 
ing them  to  levy  the  special  tax  of  $650,000  for  the  years 
named;  and  the  latter,  enjoining  them  from  levying  any  other 
tax  on  real  estate  within  the  limits  of  the  city  which  is  subject 
to  the  special  tax  for  the  consolidated  debt  until  the  special  tax 
has  been  levied. 

Upon  the  petition,  an  alternative  writ  of  mandamus  was  is- 
sued, requiring  the  city  authorities  to  show  cause  why  they 
should  not  comply  with  its  prayer. 

The  authorities  appeared  on  the  return  daj'  and  excepted  to 
the  jurisdiction  of  the  writ,  on -the  following  grounds: 

1st.  That  by  the  provisions  of  the  acts  of  the  Legislature — ■ 
(No.  5  of  the  extra  session  of  1870,  and  No.  31  of  1876)— the 
courts  of  the  State  were  prohibited  from  issuing  a  writ  of  man- 
damus to  compel  the  respondents  to  pay  any  debt  not  hquida- 
ted  by  judgment  or  to  levy  and  collect  any  interest  tax  other 
than  that  provided  in  act  No.  31  of  1876,  (the  premium-bond 
act.) 

2d.  That  the  duty  of  the  respondents,  by  the  city  charter 
and  the  sixth  section  of  the  act  No.  31  of  1876,  was  limited  to 
the  levy  and  collection  of  a  tax  on  the  assessed  value  of  all 
property  subject  to  taxation  within  the  city,  at  a  rate  not  ex- 
ceeding one  and  one-half  per  cent,  on  the  dollar,  to  meet  all 
expenses  of  the  city  government,  and  to  pay  the  interest  on  its 
bonded  debt. 
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3d.  That  the  respondents  are  expressly  forbidden  by  act  No. 
31  of  1876  (the  premium-bond  act)  from  levying  the  tax  de- 
manded for  the  year  1876,  or  for  any  year  afterwards. 

4th.  That  the  Legislature,  by  act  No.  53  of  1874,  had  sus- 
pended the  levy  and  collection  of  any  tax  for  the  sinking  fund 
under  the  act  of  1872  until  December,  1876,  which  the  re- 
spondents charge  was  passed  with  the  assent  of  the  Southern 
Bank. 

And  if  the  exceptions  should  be  overruled,  the  respondents, 
reiterating  and  pleading  the  matters  contained  in  them  as  part 
of  their  answer,  further  add : 

5th.  That  the  provisions  of  the  thirty-seventh  section  of  act 
No.  71  of  1872  are  unconstitutional  and  void,  because  their 
object  is  not  expressed  in  the  title  of  the  act,  as  required  by 
article  118  of  the  Constitution  of  1845  in  force  at  the  time. 

6th.  That  the  tax  provided  by  the  section  mentioned  is  un- 
constitutional and  void,  and  in  violation  of  section  127  of  the 
Constitution  bf  1845  and  article  123  of  the  Constitution  of  1852; 
because,  first,  it  is  to  be  assessed  on  real  estate  and  slaves,  and 
not  on  personal  property ;  and  secondly,  because  the  rate  per 
cent,  of  the  tax  in  each  municipality  is  to  be  in  proportion  to 
the  indebtedness  of  each. 

By  a  supplementary  answer  the  respondents  reiterated  the 
same  objections  to  the  writ  in  more  ample  terms. 

Various  parties,  including  the  State  of  Louisiana,  holders 
of  premium  bonds,  owners  of  real  estate  in  the  city,  and  tax- 
payers, were  allowed  to  intervene  under  the  practice  which 
obtains  in  Louisiana,  and  various  exhibits  produced  by  them 
were  made  part  of  the  case. 

In  March,  1878,  the  District  Court  gave  judgment  granting 
a  peremptory  writ  of  mandamus  as  prayed,  and  denying  the 
injunction.  On  appeal  to  the  Supreme  Court  of  the  State, 
this  judgment  was  reversed,  and  judgment  entered  that  the 
demand  of  the  relator  be  dismissed,  with  costs,  in  both  courts. 
To  review  this  judgment  the  case  is  brought  to  this  court. 
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E.  Bermudez,  John  A.  Campbell,  D.  H.  Chamberlain,  and  W.  B. 
Hofrnbhwer,  for  plaintift'  iu  error. 

B.  F.  Jonas  and  Henry  C.  Miller,  for  defendants  in  error. 

Field,  J. — As  will  be  seen  by  the  statement  of  the  case, 
the  petition  for  the  mandamus  proceeds  upon  the  theory  that 
the  transaction  authorized  by  the  thirty-seventh  section  of  the 
act  of  1852  and  the  iifth  section  of  the  supplementary  act  of 
the  same  day,  when  consummated  by  the  issue  of  the  bonds 
of  the  city  of  New  Orleans  and  their  exchange  for  the  obli- 
gations of  the  old  city,  of  the  three  municipalities,  and  of  the 
city  of  Lafayette,  constituted  a  contract  between  the  city  and 
the  bondholders,  the  obligations  of  which  could  not  be  subse- 
quently impaired  by  State  legislation,  and  that  the  provision 
pledging  the  levy  and  collection  of  an  annual  tax  of  |600,000, 
increased  by  the  supplementary  act  to  $650,000,  for  the  pay- 
ment of  the  interest  on  the  bonds  and  their  gradual  retire- 
ment, was  an  essential  part  of  that  contract. 

On  the  other  hand,  the  city  authorities,  the  respondents 
here,  deny  the  validity  of  the  act  of  1852,  on  two  grounds : 
1st,  that  its  object  is  not  sufficiently  expressed  in  its  title,  under 
the  Constitution  of  1845  ;  and  2d,  that  in  providing  for  a  tax 
to  be  levied  upon  real  estate  and  slaves,  to  the  exclusion  of 
personal  property,  and  in  proportion  to  the  indebtedness 
of  each  municipality, it  violates  the  Constitution  of  1845,  which 
requires  equality  and  uniformity  of  taxation  throughout  the 
State.  And  they  also  invoke  against  the  issue  of  the  writ  the 
subsequent  legislation  of  the  State  limiting  the  taxes  which 
shall  be  levied  upon  property  in  the  city,  prescribing  the  pur- 
poses to  which  they  shall  be  applied,  prohibiting  the  levy  and 
collection  of  any  other  tax,  and  depriving  the  courts  of  the 
State  of  the  power  to  issue  a  mandamus  to  compel  them  to  pay 
any  debt  not  liquidated  by  judgment,  or  to  levy  and  collect 
any  interest  tax  other  that  provided  by  the  premium-bond  act 
of  1876. 
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Assuming  for  the  present  that  the  act  of  1852  is  not  in- 
valid, for  the  reasons  stated,  the  first  inquiry  is  as  to  ih&  char- 
acter of  the  transaction  authorized  by  it  and  the  supplement- 
ary act.  Did  it,  when  consummated,  amount  to  a  contract 
between  the  city  and  parties  subsequehtly  taking  the  bonds, 
and  did  the  pledge  to  levy  the  annual  tax  named  form  a  part 
of  the  contract  ?  Unless  both  of  these  questions  can  be 
answered  in  the  affirmative,  it  will  be  to  no  purpose  to  inquire 
into  the  subsequent  legislation  of  the  State  respecting  the  tax, 
as  no  inhibition  would  rest  upon  its  power  over  the  subject. 

The  acts  of  1852  consolidated  the  three  previously  existing 
municipalities  within  the  limits  of  New  Orlearis  into  one,  and 
added  to  it  the  adjacent  city  of  Lafayette.  The  new  corpora- 
tion took  all  the  property  and  interests  of  the  municipalities 
and  of  Lafayette,  and  consequently  became  subject  to  their 
obligations.  The  advantages  which  accrued  from  the  posses- 
sion of  their  property  were  accompanied  with  the  burdens  of 
their  debts.  This  liability  was  not,  however,  left  to  rest  upon 
any  general  principles  of  corporate  liability  in  such  cases. 
The  Legislature  recognized  its  existence,  and  in  consolidating 
the  municipalities  and  corporation  of  Lafayette,  declared  that 
the  debts  of  the  old  corporation,  of  the  municipalities,  and  of 
that  city  should  be  assumed  and  paid  by  the  city  of  New  Or- 
leans, which  was  declared  to  he  liable  therefor.  The  first  of 
the  acts  appointed  commissioners  of  the  debt  thus  consolidated, 
and  authorized  them  to  issue  new  bonds  of  the  city  having 
forty  years  to  run,  with  interest  coupons  payable  semi-annually, 
in  exchange  for  the  obligations  and  debts  of  the  old  corpora- 
tion and  of  the  municipalities,  to  which  the  debts  of  Lafay- 
ette were  subsequently  added  by  the  supplementary  act.  To 
meet  the  interest,  it  provided  that  the  common  council  of  the 
city  should  annually,  in  the  month  of  January,  pass  an  ordi- 
nance to  raise  the  sum  of  six  hundred  thousand  dollars,  in- 
creased to  six  hundred  and  fifty  thousand  dollars  by  the  sup- 
plementary act,  by  a  special  tax  on  real  estate  and  slaves,  to 
be  called  the  consolidated  loan  tax.    It  also  provided  that  any 
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surplus  remaining  at  the  end  of  each  year,  after  payment  of 
the  interest  on  these  bonds  and  the  expenses  of  managing  the 
debt,  should  be  applied  to  the  purchase  of  such  of  the  bonds 
as  might  have  the  shortest  period  to  run.  These  provisions, 
until  the  bonds  were  accepted,  were  in  the  nature  of  proposals 
to  the  creditors  of  the  old  city,  of  the  municipalities,  and  of 
Lafayette.  The  State  in  eftect  said  to  them :  the  city  will 
give  these  bonds,  running  for  the  period  designated,  and 
drawing  interest,  in  exchange  for  your  demands ;  and  as  se- 
curity for  the  payment  of  interest  and  the  gradual  redemption 
of  the  principal,  the  city  shall  annually,  in  January,  levy  a 
special  tax  for  that  purpose  to  the  amount  of  six  hundred  and 
fifty  thousand  dollars.  The  provisions  were  designed  to  give 
value  to  the  proposed  bonds  in  the  markets  of  the  country, 
and  necessarily  operated  as  an  inducement  to  the  creditors  to 
take  them.  When  the  bonds  were  issued  and  taken  by  the 
creditors,  a  contract  was  consummated  between  them  and  the 
city  as  fully  as  if  all  the  provisions  had  been  embodied  as  ex- 
press stipulations  in  the  most  formal  instrument  signed  by  the 
parties.  On  the  one  hand,  the  creditors  surrendered  their 
debts  against  the  former  municipalities;  and,  on  the  other 
hand,  in  consideration  of  the  surrender,  the  city  gave  to  them 
its  bonds  which  carried  the  pledge  of  an  annual  tax  of  a  speci- 
fied amount  for  the  payment  of  the  interest  on  them,  and  ul- 
timately of  the  principal.  The  annual  tax  was  the  security 
offered  to  the  creditors;  and  it  could  not  be  afterwards  severed 
from  the  contract  without  violating  its  stipulations,  any  more 
than  a  mortgage  executed  as  security  for  a  note  given  for  a 
loan  could  be  subsequently  repudiated  as  forming  no  part  of 
the  transaction.  Nearly  all  legislative  contracts  are  made  in 
a  similar  way.  The  law  authorizes  certain  bonds  to  be  issued, 
or  certain  work  to  be  done  upon  specified  conditions.  When 
these  are  accepted,  a  contract  is  entered  into  imposing  the 
duties  and  creating  the  liabilities  of  the  most  carefully  drawn 
instrument  embodying  the  provisions.  (Van  Hofiraan  v.  The 
City  of  Quincy,  4  Wall.,  535;  Hartman  v.  Greeuhow,  102 
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U.  S.,  679;  People  v.  Bond,  10  Cal.,  563;  Brooklyn  Park 
Company  v.  Armstrong,  45  N.  Y.,  235.) 

There  were  other  provisions  in  the  act  of  1852  besides  those 
stated,  which,  though  not  essential  to  the  obligatory  form  of  the 
contract,  were  designed  to  inspire  the  creditors  with  confidence 
in  the  punctual  paj-ment  of  the  interest  and  principal.  It  de- 
clared that  all  ordinances,  resolutions,  or  other  acts  passed  by 
the  council  after  the  first  day  of  January  of  each  j'ear  should 
be  null  and  void,  unless  the  ordinance  imposing  the  consoli- 
dated loan  tax  should  have  been  previously  passed.  ■  It  also 
declared  that  after  its  passage  no  obligation  or  evidence  of  debt 
of  any  description  whatever,  except  those  therein  authorized, 
should  be  issued  by  the  city  or  under  its  authority.  Whatever 
legal  force  may  be  ascribed  to  them,  they  were,  intended  as 
solemn  asseverations  that  the  pledge  of  the  annual  tax  should 
never  be  violated. 

The  question  then  arises,  was  the  act  of  1852  valid  ?  Its 
invalidity  is  asserted,  as  stated  above,  on  two  grounds,  the  first 
of  which  is  that  its  object  is  not  expressed  in  its  title,  as  re- 
quired by  article  118  of  the  Constitution  of  1845.  The  title  of 
the  act  is  "An  act  to  consolidate  the  city  of  New  Orleans,  and 
to  provide  for  the  government  and  administration  of  its  af- 
fairs." The  article  of  the  Constitution  declares  that  "Every 
law  enacted  by  the  Legislature  shall  embrace  but  one  object, 
and  that  shall  be  expressed  in  the  title."  A  similar  provision 
is  found  in  several  State  constitutions.  Its  object  is  to  prevent 
the  practice,  common  in  all  legislative  bodies  where  no  such 
provision  exists,  of  embracing  in  the  same  bill  incongruous 
matters  having  no  relation  to  each  other  or  to  the  subject  speci- 
fied in  the  title,  by  which  measures  are  often  adopted  without 
attracting  attention,  which,  if  noticed,  would  have  been  re- 
sisted and  defeated.  It  thus  serves  to  prevent  surprise  in  legis- 
lation. But  it  was  not  intended  to  forbid  the  union  of  several 
different  provisions  in  the  same  bill  if  they  are  germane  to  the 
general  subject  indicated  by  its  title.  A  bill  to  incorporate  a 
city  and  provide  for  its  government  maj',  without  conflicting 
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with  the  constitutional  clause,  contain  provisions  relating  to  the 
various  subjects  upon  wliich  municipal  legislation  may  be  re- 
quired for  the  preservation  of  peace,  good  order,  and  health 
within  its  limits,  the  promotion  of  its  growth  and  prosperity, 
and  the  raising  of  revenue  for  its  government.  So  here,  un- 
der the  title  of  the  act  in  question,  provisions  might  be  enacted, 
not  merely  relating  to  the  union  of  the  different  municipalities 
and  the  government  of  the  city,  but  to  all  the  varied  details 
into  which  the  general  administration  of  its  affairs  might  lead. 
The  municipalities  were  in  debt  at  the  consolidation,  and  this 
was  well  known  to  the  Legislature.  A  change  in  their  govern- 
ment and  in  the  administration  of  their  affaire  required  some 
disposition  to  be  made  of  their  debts.  Whatever  interests  were 
possessed  by  them  were  the  proper  subjects  of  legislation  in 
the  act  which  took  them  out  of  existence  as  separate  munici- 
palities and  created  a  new  corporation  in  their  place,  with  power 
to  deal  with  their  affairs.  We  hold,  therefore,  that  the  act  of 
1852  was  not  invalid  on  the  ground  that  its  object  is  not  suf- 
ficiently expressed  in  its  title. 

The  second  ground  of  objection  to  the  validity  of  the  act  of 
1852  is,  that  the  tax  prescribed  is  to  be  levied  upon  real  estate 
and  slaves  to  the  exclusion  of  personal  property,  and  in  each 
municipality  in  proportion  to  its  indebtedness;  which,  as  con- 
tended, violated  the  rule  of  equality  and  uniformity  required 
by  the  Constitution  of  1845.  The  language  of  the  act  is,  that 
"  The  common  council  shall  annually,  in  the  mouth  of  January', 
pass  an  ordinance  to  raise  the  sum  of  $600,000  by  a  special 
tax  on  real  estate  and  slaves,  to  be  called  the  consolidated 
loan  tax,  and  the  rate  per  cent,  of  said  tax  in  each  municipal- 
ity shall  be  in  proportion  to  the  indebtedness  of  each."  This 
amount,  as  already  stated,  was,  upon  the  annexation  of  the 
city  of  Lafayette,  increased  to  $'650,000.  On  the  passage  of 
this  act,  February  23,  1852,  the  Constitution  of  1845  was  in 
force.  The  Constitution  of  1852  was  not  adopted  until  July 
of  that  year.  Article  127  of  the  Gonstitutiou  of  1845  is  as  fol- 
lows :  "  Taxation  shall  be  equal  and  uniform  throughout  the 
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State.  After  the  year  1848  all  property  on  which  taxes  may 
be  levied  in  this  State  shall  be  taxed  in  proportion  to  its  value, 
to  be  ascertained  as  directed  by  law.  Ko  one  species  of  prop- 
erty shall  be  taxed  higher  than  another  species  of  property 
of  equal  value  on  which  taxes  shall  be  levied  ;  the  Legislature 
shall  have  power  to  levy  an  income  tax,  and  to  tax  all  persons 
pursuing  any  occupation,  trade,  or  profession." 

This  article  has  been  frequently  before  the  Supreme  Court  of 
the  State  for  construction,  and  until  the  decision  of  the  pres- 
ent case  the  requirement  of  equality  and  uniformity  in  the  tax 
has  been  held  to  apply  only  to  taxes  levied  for  State  and  not 
to  those  levied  for  municipal  purposes.  The  first  case  was 
that  of  the  Second  Municipality  of  New  Orleans  v.  Duncan,  2 
Ann.,  182.  That  municipality  had  passed  an  ordinance  im- 
posing a  special  tax  of  one  per  cent,  on  all  real  estate  within 
its  limits,  for  the  purpose  of  payirtg  its  debts  and  providing  for 
the  support  of  schools,  and  objection  was  taken  to  its  constitu- 
tionality on  two  grounds :  1st,  that  the  power  of  taxation  was 
vested  exclusively  in  the  Legislature  and  could  not  be  dele- 
gated to  the  municipality ;  and  2d,  that  the  taxation  author- 
ized impinged  upon  the  rule  that  no  one  species  of  property 
should  be  unduly  assessed.  Both  grounds  were  supposed  to 
derive  support  from  the  article  of  the  Constitution  in  question, 
the  first,  because,  as  contended,  the  equality  and  uniformity 
required  throughout  the  .State  were  only  obtainable  by  confin- 
ing the  exercise  of  the  power  of  taxation  to  the  Legislature, 
whose  authority  was  co-extensive  with  the  territorial  limits  of 
the  State ;  and  the  second,  from  the  inhibition  against  taxing 
one  species  of  property  higher  than  another.  But  the  court 
replied,  speaking  through  its  chief  justice  :  "The  article  by  its 
terms  applies  to  State,  and  not  to  municipal  taxes.  It  pro- 
vides for  equality  and  uniformity  of  taxation  throughout  the 
State.  *  *  *  q;'he  framers  of  the  Constitution  had  before 
them  the  condition  of  the  municipalities  of  New  Orleans,  with 
their  debts,  their  abuses,  and  their  wants,  and  their  corporate 
existence  is  recognized  and   continued,  as  to  certain  public 
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rights,  by  an  express  provision.  The  jurisprudence  under 
which  the  present  system  of  taxation  had  grown  up  was  be- 
fore them,  and  the  power  of  remedying  the  evils  of  misgov- 
ernment  was  left  in  statu  quo,  with  the  Legislature  ;  and  the 
convention  confined  itself  to  providing  for  the  State  govern- 
ment, leaving  the  municipal  bodies,  as  it  is  believed  sound 
policy  justified,  under  legislative  control."  And  referring  to 
the  admission  made  in  the  record  that  there  was  no  special 
ordinance  of  the  municipality  assessing  taxes  on  personal 
property,  the  court  added  :  "  We  know  of  no  reason  impera- 
tive on  the  municipality  to  impose  their  taxes  in  any  particu- 
lar form,  or  to  include  any  other  species  of  property  in  an  ordi- 
nance imposing  a  tax  on  real  estate.  It  constitutes  no  objec- 
tion, under  any  view  of  the  subject,  to  the  validity  of  this  tax, 
that  personal  property  was  not  also  taxed  by  special  ordi- 
nance." 

This  case  was  decided  in  1847,  and  it  is  objected  that  it  arose 
before  that  part  of  the  article  went  into  effect  which  declares 
that  "  no  one  species  of  property  shall  be  taxed  higher  than 
another  species  of  property  of  equal  value  on  which  taxes  shall 
be  levied."  It  is  doubtful  whether  this  objection  be  correct  in 
point  of  fact;  but  assuming  it  to  be  so,  the  requirement  of 
equality  and  uniformity  was  in  force,  and  the  part  cited  does 
not  require  that  taxation  shall  be  universal ;  it  simply  requires 
that  when  different  kinds  of  property  are  taxed,  the  rate  of 
taxation  shall  be  the  same  on  all.  The  construction  given  was 
a.fterwards  aflirmed  by  the  same  court,  in  Lafayette  v.  Cum- 
mings,  3  Ann.,  672,  which  was  decided  in  1848.  There  the 
question  was  as  to  the  validity  of  a  municipal  tax  on  the  trade 
and  occupation  of  the  defendant  as  a  butcher,  levied  under  an 
ordinance  of  the  city  passed  in  1847.  There  were  other  trades 
and  occupations  not  embraced  in  the  ordinance,  and,  conse- 
quently, not  taxed.  It  was,  therefore,  contended  that  the  im- 
position of  the  tax  was  contrary  to  that  clause  of  the  article  of 
the  Constitution  which  provides  for  the  equality  and  uniformity 
of  taxation  throughout  the  State.  But  the  court  replied  that 
34  v4 
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"  in  the  case  of  Duncan  v.  2d  Municipality,  this  question,  after 
very  thorough  argument,  was  determined  by  this  court,  and  the 
article  was  held  applicable  only  to  State,  and  not  to  municipal 
taxes."  It  is  said  in  answer  to  this  decision  that  the  language 
of  the  court  was  a  mere  dictum.  We  do  not  so  regard  it.  The 
point  of  contention  in  the  case  was  whether  the  equality  and 
uniformity  applied  to  taxation  on  occupations  and  trades  as 
well  as  on  property.  The  answer  which  met  the  objection  to  . 
the  taxation  on  real  property  exclusively  was  held  to  meet  the 
objection  to  taxation  on  certain  occupations  to  the  exclusion  of 
others. 

The  Constitution  of  1852  contained  a  similar  clause — iden- 
tical in  language,  omitting  the  words  "after  the  year  1848  " — 
and  with  one  exception,  subsequently  reversed,  it  has  received 
a  similar  construction  from  the  Supreme  Court  of  the  State. 
The  case  referredto  was  that  of  Municipality  No.  Two  v.  White 
and  Others,  which  arose  in  1854.  (9  Ann.,  446.)  The  munic- 
ipality had  imposed  a  tax  on  the  owners  of  property  contiguous 
to  a  newly-opened  street,  to  pay  the  expenses  of  opening  it, 
under  a  law  which  authorized  the  apportionment  of  the  cost  in 
such  cases  upon  the  owners  of  adjacent  property  according  to 
the  benetit  derived  from  the  improvement.  The  court  was  of 
opinion  that  the  law  washable  to  the  objection  that  the  tax  was 
not  equal  and  uniform  as  required  by  the  clause  in  question, 
and  held  it  to  be  unconstitutional.  The  decision  was  in  con- 
flict with  that  in  Duncanson's  case,  but  it  was  rendered  by  a 
divided  court ;  an.d  in  Teatman  v.  Crandall,  which  arose  in 
1856,  it  was  overruled.  In  the  latter  case  the  plaintiff  sought 
to  enjoin  the  collection  of  a  levee  tax  which  was  imposed  on 
certain  alluvial  lands,  on  the  ground  that  the  statute  authoriz- 
ing it  was  unconstitutional,  in  that  it  violated  the  rule  of  equal- 
ity and  uniformity  prescribed  by  the  article  in  question.  But  the 
court  said :  "  This  article  refers  to  State  taxation,  in  its  proper 
sense,  for  general  or  State  purposes.  When  it  says  that  taxation 
shall  be  equal  and  uniform  throughout  the  State  it  points  directly 
to  its  object,  which  is  to  regulate  the  mode  of  tilling  the  State 
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treasury.  It  does  not  take  away  the  power  of  making  local 
assessments  for  local  improvements,  upon  the  equitable  prin- 
ciple that  he  who  reaps  the  benefit  must  bear  the  burden.  *  * 
It  is  notorious  that  an  acre  of  land  pays  twice  as  great  a  tax 
for  local  purposes  in  one  parish  as  an  acre  of  equal  value  pays 
in  another  parish.  Yet  no  one  thinks  the  Constitution  in- 
fringed by  such  a  state  of  things."     (11  Ann.,  220.) 

By  this  decision  the  doctrine  of  the  earlier  cases  upon  the 
clause  in  the  Constitution  of  1845  was  re-established;  and  one 
of  the  judges  who  had  concurred  in  the  decision  in  the  White 
case  stated  that  he  had  been  led  to  reconsider  his  opinion,  and 
that  he  yielded  his  former  impressions  on  this  point  the  more 
readily  because  the  Supreme  Court  which  sat  under  the  Con- 
stitution of  1845,  and  iive  of  the  seven  judges  with  whom  he 
had  sat  upon  the  bench,  had  concurred  in  holding  that  the  ar- 
ticle in  question  was  not  intended  to  apply  to  municipal  or  local 
taxation  for  local  improvements. 

The  doctrine  of  this  case  was  affirmed  the  same  year  in 
Surgi  I'.  Snetchman  and  Surgi  v.  Batalord,  11  Annual,  3:7, 
and  again  in  1859  in  Wallace  v.  Shelton,  14  Annual,  498.  In 
its  opinion,  in  the  latter  case,  the  court  said  that  the  questions 
in  the  Yeatman  case  were  decided  upon  full  consideration, 
after  having  the  aid  of  the  arguments  of  learned  counsel  in 
that  case,  and  also  in  another  case  then  under  consideration 
on  a  rehearing,  and  were  subsequently  affirmed  in  the  two 
cases  mentioned,  and  added,  that  "  after  these  decisions,  which, 
were  in  conformity  with  those  under  the  Constitution  of  1845, 
we  had  hoped  the  question  would  be  considered  as  at  rest." 

The  objection  to  the  want  of  equality  and  uniformity  in  the 
taxation  authorized  by  the  act  of  1852,  in  that  it  was  to  be 
levied  on  the  property  of  the  different  municipalities  in  pror 
portion  to  the  indebtedness  of  each,  does  not  strike  us  as 
possessing  much  force.  The  debts  created  by  the  municipali- 
ties were  separate  and  different  iu  amounts,  and  before  the 
consolidation  the  taxes  upon  the  property  in  them  must  neces- 
sarily have  been  assessed  at  different  rates.     There  was  no 
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obligation  upon  the  Legislature  to  relieve  either  of  them  from 
the  unequal  burdens  consequent  upon  the  difiierent  amounts 
of  their  indebtedness.  The  subject  was  one  resting  in  its  dis- 
cretion. Nor  was  it  an  unreasonable  provision,  when  author- 
izing the  city  to  issue  its  bonds  for  the  indebtedness  of  them 
all,  to  require  that  taxation  to  raise  the  funds  for  their  pay- 
ment should  be  thus  apportioned. 

From  the  extended  reference  to  the  adjudications  of  the  Su- 
preme Court  of  Louisiana  upon  the  Constitution  of  1845  re- 
quiring uuiformity  and  equality  in  taxation,  there  can  be  no 
serious  question  as  to  the  validity  of  the  act  of  1852,  so  far  as 
the  consoHdated  bonds  of  the  city  of  New  Orleans  are  con- 
cerned, and  the  provisions  made  by  it  and  the  supplementary 
act  forthe  annual  levy  of  a  tax  of  $650,000  to  pay  the  interest 
and  reduce  the  principal.  The  decisions  upon  the  clause  of  the 
Constitution  of  1852  are  corroborative  of  the  correctness  of  the 
construction  originally  placed  upon  the  clause  of  the  Constitu- 
tion of  1845.  Whether  such  a  construction  was  a  sound  one 
is  not  an  open  question  in  considering  the  validity  of  the  bonds. 
The  exposition  given  by  the  highest  tribunal  of  the  State  must 
be  taken  as  correct  so  far  as  contracts  made  under  the  act  are 
concerned.  Their  validity  and  obligation  cannot  be  impaired 
by  any  subsequent  decision  altering  the  construction.  This 
doctrine  applies  as  well  to  the  construction  of  a  provision  of 
the  organic  law  as  to  the  construction  of  a  statute.  The  con- 
struction, so  far  as  contract  obligations  incurred  under  it  are 
concerned,  constitutes  a  pai't  of  the  law  as  much  as  if  embodied 
in  it.  So  far  does  this  doctrine  extend  that  when  a  statute  of 
two  States,  expressed  in  the  same  terms,  is  construed  different- 
ly by  their  highest  courts,  they  are  treated  by  us  as  different 
laws,  each  embodying  the  particular  construction  of  its  own 
State,  and  enforced  in  accordance  with  it  in  all  cases  arisins 
under  it.  (Christy  v.  Pridgeon,  4  Wallace,  197  ;  Shelby  v. 
Guy,  11  Wheaton,  367.)  The  statute  as  thus  expounded  de- 
termines the  validity  of  all  contracts  under  it.-  A  subsequent 
change  in  its  interpretation  can  affect  only  subsequent  con- 
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tracts.  The  doctrine  on  this  subject  is  aptly  and  forcibly  stated 
by  the  chief  justice  in  the  recent  case  of  Douglas  v.  Pike 
County,  101  U.  S.,  686.  "The  true  rule,"  he  observes,  "is  to 
give  a  change  of  judicial  construction  in  respect  to  a  statute 
the  same  effect  in  its  operation  on  contracts  and  existing  con- 
tract rights  that  would  be  given  to  a  legislative  amendment; 
that  is  to  say,  make  it  prospective,  not  retroactive.  After  a 
statute  has  been  settled  by  judicial  construction,  the  construc- 
tion becomes,  so  far  as  contract  rights  acquired  under  it  are 
concerned,  as  much  a  part  of  the  statute  as  the  text  itself;  and 
a  change  of  decision  is,  to  all  intents  and  purposes,  the  same 
in  its  effect  on  contracts  as  an  amendment  of  the  law  by  means 
of  a  legislative  enactment."  (See,  also,  Gelpcke  v.  Dubuque, 
1  WalL,  175  ;  Havemeyer  v.  Iowa  Co.,  3  Wall.,  294  ;  Thomp- 
son V.  Lee  County,  8  Wall.,  327;  Lee  County  ».  liodgers,  7 
Wail.,  181 ;  Chicago  v.  Sheldon,  9  Wall.,  50  ;  Olcott  v.  Super- 
visors, 16  Wall.,  678  ;  Fairfield  v.  County  of  Gallatin,  100  U. 
S.,  47.) 

We  refer  to  this  doctrine  not  from  any  doubt  as  to  the  cor- 
rectness of  the  construction  of  the  article  of  the  Constitution 
of  1845  given  by  the  Supreme  Court,  of  the  State,  but  in  an- 
swer to  the  objections  of  counsel  and  the  position  of  the  court 
below.  We  are  of  opinion  that  the  construction  given  was 
correct.  It  is  impossible  to  apply  to  the  varying  wants  of  a  mu- 
nicipality the  rule  invoked  with  reference  to  taxation  for  State 
purposes  on  property  throughout  the  State,  without  producing 
the  very  inequalitywhich  that  rule  was  designed  to  prevent. 
There  would  often  be  manifestinjusticein  subjecting  the  whole 
pr()perty  of  a  city  to  taxation  for  an  improvement  of  a  local 
character.  The  rule  that  he  who  reaps  the  benelit  should  bear 
the  burden  must  in  such  cases  be  applied.  The  same  construc- 
tion of  a  similar  clause  in  the  constitutions  of  other  States  has 
been  adopted  by  their  highest  courts.  The  Constitution  of  Vir- 
ginia of  1850  prescribed  that  "  taxation  shall  be  equal  and  uni- 
form throughout  the  commonwealth,  and  all  property,  other 
than  slaves,  shall  be  taxed  in  proportion  to  its  value,  which 
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shall  be  ascertained  in  such  manner  as  may  be  prescribed  by 
law ;"  and  the  Court  of  Appeals  of  the  State  held  that  the 
provision  related  solely  to  taxation  for  purposes  of  State  rev- 
enue, and  did  not  apply  to  taxes  bj'  counties  and  corpora- 
tions for  local  purposes.  (Gilkeson  v.  The  Frederick  Justices, 
13  Grat.,  577.)  The  Constitution  of  Arkansas  of  1836  pro- 
vided that  "  all  property  subject  to  taxation  shall  be  taxed  ac- 
cording to  its  value — that  value  to  be  ascertained  in  such  man- 
ner as  the  General  Assembly  shall  direct — making  tlie  same 
equal  and  uniform  throughout  the  State ;  and  the  Supreme 
Court  of  the  State  held  that  the  provision  was  intended  to  apply 
to  State  revenue,  and  was  not  applicable  to  taxes  levied  for 
county  purposes.  (Washington  v.  The  State,  13  Ark.,  761 ; 
see,  also,  McGehee  v.  Mathis,  21  Ark.,  40.) 

That  taxation  for  State  purposes,  to  be  equal  and  uniform 
within  the  meaning  of  the  Constitution  of  1845,  need  not  have 
been  universal,  is  a  proposition  which  calls  for  no  argument. 
It  was  only  necessary  that  all  property  on  which  taxes  were 
levied — not  all  property  in  the  State — should  be  taxed  accord- 
ing to  its  value,  and  in  conformity  with  some  fixed  rate  or 
mode.  (State  v.  Lathrop,  10  Ann.,  398 ;  New  Orleans  v.  Com- 
mercial Bank,  Id.,  7S5.) 

The  validity  of  the  consolidated  debt  of  JSew  Orleans  and 
the  obligation  of  the  city  to  provide  for  the  payment  of  the 
interest  and  the  redemption  of  the  principal  were  never  ques- 
tioned by  the  legislative  department  of  the  State  until  1876, 
but  were  repeatedly  and  in  the  most  emphatic  manner  recog- 
nized and  affirmed.  In  fourteen  acts  of  the  Legislature,  passed 
prior  to  that  year,  the  consolidated  bonds  are  referred  to  as 
valid  obligations  of  the  city,  though  in  one  of  them,  it  is  true, 
a  difi'erent  mode  of  raising  the  tax  from  that  specified  in  the 
act  of  1852  is  required,  aUd  in  another  the  levy  and  collection 
of  the  tax  are  postponed  for  two  years.  Thus  the  act  passed 
in  1856,  amending  the  charter,  provides  that  the  common  coun- 
cil shall  in  each  year  levy  au  equal  and  uniform  tax  upon  all 
property  in  the  city,  real  and  personal,  but  that  said  tax,  added 
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to  the  consolidated  loan  tax  and  other  taxes  designated,  shall 
not  in  the  aggregate  be  more  than  one  dollar  and  a  halt'  on 
one  hundred  dollars  of  valuation,  except  in  case  of  invasion, 
"  provided  it  be  sufficient  to  pay  the  interest  on  the  consolidated 
debt  and  railroad  bonds  issued  by  the  city  of  New  Orleans." 
In  the  mode  thus  prescribed  the  amount  stipulated  by  the  act 
of  1852  was  annually  raised  and  applied  until  1874,  without 
objection  from  the  bondholders.  Hence  it  is  contended  that 
they  waived  their  right  to  the  special  tax  mentioned.  But  no 
such  inference  can  be  justly  drawn  from  their  silence.  They 
could  not  complain  so  long  as  the  amount  prescribed  was 
raised  and  applied  as  stipulated.  Had  the  requisite  funds  been 
given  to  the  city,  and  then  applied  to  pay  the  interest  on  the 
bonds  and  to  purchase  with  the  residue  such  of  them  as  had 
the  shortest  time  to  run,  the  bondholders  would  have  been 
equally  without  cause  of  complaint,  and  would  as  little  have 
waived  by  their  silence  the  right  to  insist  upon  the  special  tax 
if  a  resort  to  it  should  become  necessary.  Nor  is  their  right 
in  that  respect  affected  by  the  fact  that  since  1852  slavery  has 
been  abolished,  and  that  there  are  no  longer  slaves  upon  whom 
taxation  can  bo  levied.  The  obligation  of  the  city  to  raise 
the  required  fund  by  special  tax  on  real  estate  still  remains. 
That  is  no  more  lessened  than  it  would  be  by  the  destruction 
of  any  other  portion  of  the  taxable  property ;  although  the 
rate  of  taxation  on  what  is  left  might  be  thereby  increased. 

The  act  of  1874,  which  postponed  the  levy  and  collection  of 
the  tax  for  a  sinking  fund  for  the  purchase  of  boirds  af  the 
city  until  December,  1876,  also  declared  that  the  act  should  in 
nowise  be  construed  to  hinder,  delay,  or  affect  the  prompt 
payment  of  the  interest  on  them  as  they  matured.  The  validity 
of  the  consolidation  bonds  was  "  recognized  in  all  its integj-ity, 
it  being  the  object  of  the  act  to  atford  temporary  pelief  to  the 
tax-payers  of  New  Orleans  in  the  embarrassed  condition  of  its 
aflairs,  and  not  to  detract  from  or  impair  the;  rights-  of.  the. 
holders  of  said  bonds." 
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But  notwithstanding  this  declaration  of  the  validity  of  the 
consolidated  debt,  and  the  inviolability  of  the  provisions  for  its 
payment,  no  tax  was  subsequently  raised  to  pay  the  interest 
or  to  retire  the  principal.  And  before  the  time  arrived  to 
which  the  postponement  of  a  levy  was  made,  new  light  respect- 
ing the  obligations  of  the  city  and  the  rights  of  the  bondhold- 
ers had  dawned  upon  the  city  authorities.  Although  for  twenty- 
two  years  all  departments  of  the  State  government  had  recog- 
nized the  vahdity  of  the  bonds,  and  the  annual  interest  had 
been  regularly  paid,  and  more  than  half  of  them  retired,  it  was 
then  for  the  iirst  time  discovered  that  the  act  of  1862,  author- 
izing the  issue  of  the  bonds,  was  invalid ;  that  its  object  was  not 
suificiently  stated  in  the  title ;  that  the  tax  prescribed  was  nei- 
ther equal  nor  uniform,  and  therefore  was  in  conflict  with  the 
Constitution.  The  outcome  of  these  new  motions  was  the 
premium-bond  act  of  March  6, 1876,  passed  by  the  Legislature 
at  the  solicitation  of  the  municipal  authorities. 

This  act  is  a  most  remarkable  piece  of  legislation.  So  far 
as  the  consolidated  bonds  are  concerned  it  amounts  to  little 
less  than  open  repudiation  of  the  city's  faith.  It  admits  that 
the  debt  of  the  city  as  established  by  law  is  so  large  as  to  re- 
quire for  its  liquidation  taxation  on  property  within  its  limits 
at  the  rate  of  at  least  five  per  cent.,  and  yet  authorizes  a  tax 
of  only  one-and-a-half  per  cent,  to  pay  the  expenses  of  the  city 
government  and  to  meet  the  obligations  which  are  ofl:ered  in 
exchange  for  those  bonds. 

It  recites  in  its  preamble  that  the  total  debt  of  the  city, 
bonded  and  floating,  exceeds  $23,000,000 ;  that  the  taxable 
property  of  the  city  has  become  so  reduced  in  value  as  to  re- 
quire a  tax  at  the  rate  of  at  least  five  per  cent,  per  annum  to 
liquidate  the  debt ;  that  the  levying  of  a  tax  at  so  exorbitant  a 
rate  will  render  its  collection  impossible ;  that  the  continuation 
of  a  tax  beyond  the  ability  of  the  property  to  pay  would  lead 
to  a  further  destruction  of  the  assessable  property  of  the  city 
and  to  ultimate  practical  bankruptcy;  and  that  the  council  of 
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the  city  have  adopted  a  plan  for  the  liquidation  of  its  indebt- 
edness, looking  to  the  payment  of  its  creditors  in  full,  "obtain- 
ing thereby  the  indulgence  necessary  for  the  public  well-being 
and  the  maintenance  of  the  public  honor." 

The  plan  proposed  was  to  exchange  all  recognized  and  valid 
bonds  of  the  city  of  New  Orleans  and  of  the  cities  of  Jeffer- 
son and  CarroUton  for  bonds  to  be  known  as  premium  bonds 
of  the  city ;  the  latter  to  be  of  the  denomination  of  twenty 
dollars,  and  dated  September  1,  1875,  each  bearing  live  per 
cent,  interest  from  July  15  of  that  year,  the  interest  and  prin- 
cipal to  be  paid  at  the  same  time  and  not  separately,  and  that 
time  to  be  determined  by  chance  in  a  lottery.  One  million  of 
these  bonds  was  to  be  divided  into  ten  thousand  series  of  one 
hundred  bonds  each.  The  ten  thousand  series  were  to  be 
placed  in  a  wheel,  and,  in  April  and  October  of  each  year,  as 
many  series  were  to  be  drawn  as  were  to  be  redeemed,  accord- 
ing to  a  certain  schedule  adopted.  The  bonds  composing  the 
series  thus  drawn  were  to  be  entered  for  payment  three  months 
thereafter,  principal  and  interest,  and  were  to  be  receivable 
for  all  taxes,  licenses,  and  other  obligations  of  the  citj'.  At 
the  expiration  of  the  three  months  the  bond  numbers  of  the 
drawn  series  were  to  be  placed  in  a  wheel,  and  1,176  prizes, 
amounting  to  $50,000,  were  to  be  drawn  and  distributed. 
Under  this  plan  the  city  was  to  be  released  from  payment  of 
the  principal  and  interest  of  its  debt,  except  such  portion  as 
might  be  drawn  in  the  lottery  each  year.  Under  this  arrange- 
ment it  would  depend  upon  the  turn  of  a  wheel  and  the  draw- 
ing of  a  fortunate  number  whether  a  creditor  would  be  paid 
in  one  year  or  in  fifty  years.  The  plan  completely  disregards 
all  the  conditions  upon  which  the  consolidated  bonds  were 
issued,  and  postpones  indefinitely  the  payment  of  interest  and 
principal,  or  rather  leaves  the  time  of  payment  within  fifty 
years  to  be  determined  by  chance. 

The  act  of  1852,  as  we  have  stated,  decJares  that  the  city 
council  shall,  in  January  of  every  year,  pass  an  ordinance  for 
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the  levy  and  collection  of  a  special  tax  to  be  applied  to  the 
payment  of  the  interest  on  the  consolidated  bonds  and  to  retire 
the  principal.  The  act  of  1876  declares  that  no  tax  shall  be 
levied  by  the  city  council,  that  year  or  any  year  afterwards,  to 
pay  the  principal  or  interest  on  those  bonds  or  on  any  other 
than  the  premium  bonds.  The  act  of  1852  declares  that  all 
ordinances,  resolutions,  and  acts  of  the  city  council  of  any  year 
shall  be  null  and  void  unless  the  ordinance  imposing  the  special 
tax  designated  shall  have  been  previously  passed.  The  act  of 
1876  declares  that  all  laws  requiring  or  authorizing  the  city 
council  to  levy  any  tax  for  bonds  or  interest  on  bonds  other 
than  premium  bonds  are  repealed;  and,  as  if  that  was  not 
sufficient  evidence  of  the  repudiation  of  former  obligations,  it 
forbids  the  courts  to  issue  a  mandamus  to  the  officers  of  the 
city  to  levy  and  collect  any  interest  tax  other  than  for  those 
bonds. 

To  meet  the  interest  on  them  and  for  ail  other  purposes  of 
the  city,  the  act  further  provides  that  a  tax  of  only  one  and 
one-half  per  cent,  per  annum  shall  be  levied;  and  this  limitation 
of  the  taxing  power  of  the  corporation  is  "  declared  to  be  a 
contract  not  only  with  the  holder  of  said  premium  bonds,  but 
also  with  all  residents  and  tax-payers  of  said  citj',  so  as  to  au- 
thorize any  holder  of  said  premium  bonds  to  legally  object  to 
any  rate  of  taxation  in  excess  of  the  rate  herein  limited." 

If  the  provisions  of  this  act,  nullifying  the  pledges  of  the  act 
of  1852,  are  valid,  the  consolidated  bonds  are  virtually  de- 
stroyed ;  no  taxation  is  allowed  to  raise  funds  for  them ;  their 
payment,  therefore,  would  be  so  uncertain  as  to  render  them 
practically  valueless.  The  chance  with  premium  bonds  offered 
in  their  place  of  a  favorable  turn  of  the  wheel  in  a  lottery 
would  be  a  poor  substitute  for  the  levy  of  an  annual  tax  for 
the  payment  of  interest  and  principal.  We  shall  not  waste 
words  upon  the  scheme  thus  developed  to  evade  the  just  obli- 
gations of  the  city.  Notwithstanding  the  declaration  in  its 
preamble  that  the  act  seeks  from  the  creditors  the  indulgence 
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necessary  "  for  the  public  well-being  and  the  maintenance  of 
the  public  honor,"  it  is,  so  far  as  the  consolidated  bonds  are 
concerned,  tainted  with  the  leprosy  of  repudiation.  It  saj's  to 
the  creditors  :  "  Take  these  premium  bonds,  and  trust  for  paj'- 
nient  within  fifty  years  to  your  fortune  in  the  lottery  we  ofier ; 
no  other  way  is  left  open  to  obtain  a  possible  payment.  No 
tax  can  be  levied  for  your  benefit.  No  compulsory  writ  can 
issue  from  the  courts.  Take  these  bonds  or  take  nothing." 
The  primal  duty  of  the  city  authorities  to  fulfill  punctually  their 
obligations  and  maintain  good  faith  is  thus  proclaimed  to  be 
no  duty'  at'all. 

We  do  not  deny  that  the  power  of  taxation  belongs  exclu- 
sively to  the  legislative  department  of  the  government ;  that 
the  extent  to  which  it  may  be  delegated  to  municipal  bodies 
is  a  matter  of  discretion  ;  and  that  in  general  the  power  may 
be  revoked  at  the  pleasure  of  the  Legislature.  But,  as  we 
said  in  the  case  of  Wolf  v.  New  Orleans,  decided  at  the  last 
term,  legislation  revoking  the  power  is  subject  to  this  qualifi- 
cation, which  attends  all  State  legislation,  that  it  "  shall  not 
conflict  with  the  prohibitions  of  the  Constitution  of  the  United 
States,  and,  among  other  things,  shall  not  operate  directly 
upon  contracts  of  the  corporation  so  as  to  impair  their  obliga- 
tion by  abrogating  or  lessening  the  means  of  their  enforce- 
ment. Legislation  producing  this  latter  result;  not  indirectly 
as  a  consequence  of  legitimate  measures  taken,  as  will  some- 
times happen,  but  directly  by  operating  upon  those  means, 
is  prohibited  by  the  Constitution,  and  must  be  disregarded — 
treated  as  if  never  enacted — by  all  courts  recognizing  the 
Constitution  as  the  paramount  law  of  the  land.  This  doctrine 
has  been  repeatedly  asserted  by  this  court  when  attempts  have 
been  made  to  limit  the  power  of  taxation  of  a  municipal  body, 
upon  the  faith  of  which  contracts  have  been  made,  and  by 
means  of  which  alone  they  could  be  performed.  *  *  *  * 
However  great  the  control  of  the  Legislature  over  the  cor- 
poration while  it  is  in  existence,  it  must  be  exercised  in  subor- 
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dination  to  the  principle  which  secures  the  inviolability  of 
contracts." 

The  case  of  Von  Hoffman  v.  The  City  of  Quincy,  reported 
in  4th  Wallace,  is  a  leading  one  on  this  subject.  The  court 
there  said,  "that  when  a  State  has  authorized  a  municipal 
corporation  to  contract,  and  to  exercise  the  power  of  local 
'taxation  to  the  extent  necessary  to  meet  its  engagements,  the 
power  thus  given  cannot  be  withdrawn  until  the  contract  is 
satisfied.  The  State  and  the  corporation  in  such  cases  are 
equally  bound." 

The  inhibition  upon  the  courts  of  the  State  to  issue  a  man- 
damus for  the  levy  of  a  tax  for  the  payment  of  interest  or 
principal  of  any  bonds  except  those  issued  under  the  premium- 
l)ond  plan  was  a  clear  impairment  of  the  means  for  the  en- 
forcement of  the  contract  with  the  holders  of  the  consolidated 
bonds.  When  the  contract  was  made  the  writ  was  the  usual 
and  the  only  effective  means  to  compel  the  city  authorities  to 
do  their  duty  in  the  premises,  in  case  of  their  failure  to  pro- 
vide in  other  ways  the  required  funds.  There  was  no  other 
complete  and  adequate  remedy.  The  only  ground  on  which 
a  change  of  remedy,  existing  when  a  contract  was  made,  is 
permissible,  without  impairment  of  the  contract,  is  that  a  new 
and  adequate  and  efficacious  remedy  be  substituted  for  that 
which  is  superseded.  Here  no  remedy  whatever  is  substituted 
for  that  of  mandamus.  The  holders  are  denied  all  remedy. 
(Louisiana  v.  New  Orleans,  102  U.  S.,  203-207.) 

Legislation  of  a  State  thus  impairing  the  obligation  of  con- 
tracts made  under  its  authority  is  null  and  void;  and  the  courts 
in  enforcing  the  contracts  will  pursue  the  same  course  and 
apply  the  same  remedies  as  though  such  invalid  legislation  had 
never  existed.  The  act  of  March,  1876,  cannot,  therefore-,  be 
permitted  to  restrict  the  power  of  the  city  authorities  to  levy 
the  tax  stipulated  by  the  act  of  1852  to  pay  the  interest  on  the 
consolidated  bonds  issued  thereunder  and  to  retire  the  bonds. 

It  follows  from  the  views  expressed  that  the  judgment  of 
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the  Supreme  Court  of  the  State  of  Louisiana  must  be  reversed, 
and  the  cause  be  remanded  to  that  court  with  instructions  to  re- 
instate the  same,  and  to  remand  it  to  the  Third  District  Court 
of  the  parish  of  Orleans,  or  its  successor,  to  carry  into  effect 
the  provisions  of  the  thirty-seventh  section  of  the  act  of  the 
Legislature  approved  February  23,  1852,  and  the  fifth  sec- 
tion of  the  supplementary  act  approved  the  same  day,  em- 
braced in  Nos.  71  and  72  of  the  acts  of  that  year,  as  containing 
a  valid  contract  between  the  city  of  New  Orleans  and  the  cred- 
itors holding  the  bonds  issued  under  them;  and  to  direct  the 
District  Court  to  issue  a  mandamus  to  the  city  of  New  Orleans 
and  its  authorities  annually  to  levy  and  collect  the  tax  of  six 
hundred  and  fifty  thousand  dollars  directed  by  the  acts,  and  to 
apply  the  same  in  the  following  order:  first,  to  the  payment  of 
the  current  interest  of  the  year;  secondly,  to  the  payment  of  ar- 
rearages of  interest  of  former  years,  until  all  the  arrearages  are 
satisfied ;' and  thirdly,  to  the  purchase  of  bonds  having  the 
shortest  period  to  run. 

Judgment  to  this  effect,  and  that  the  defendants  pay  the  costs 
in  this  court  and  in  the  Supreme  and  District  Courts  of  Louis- 
iana, will  be  entered. 

Reveeseik. 


The  National  Life  Insurance  Company  of  the.  Unite©  States-. 
OF  America  v.  Albert  Schkffbr,  George  E.  Finch,  and> 
Charles  Nelson,  as  executors  and  trustees  of  the  last 

WILL  AND  TESTAMENT  OF  ChAELBS  ScHBFFBR,  DECEASED;. 

April  24, 1882. 

A  record  of  a  case  simply  showing  a  verdict  and  motion  for  new  trial  over- 
ruled, but  no  judgment  on  the  verdict,  shovvs  no  such  final  judgment  as 
is  reviewable. 

Error  to  the  Supreme  Court  of  the  State  of  Minnesota. 
Isaac  N.  Arnold  and  Van  H.  Higgins,  for  plaintifi'  in  error. 
E.  C.  Palmer,  for  defendants  in  error. 
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Waite,  C.  J.— a  majority  of  the  court  is  of  opinion  that  there 
has  been  no  tin  al  j  udgraent  below  in  this  case.  Upon  the  trial  in 
the  District  Court  of  Ramsey  county  a  verdict  was  rendered  in 
favor  of  the  plaintiff.  Before  any  judgment  was  entered  on  this 
verdict,  a  motion  was  made  for  a  new  trial.  This  motion  was 
overruled,  and  thereupon  an  appeal  was  taken  to  the  Supreme 
Court  of  the  State  from  "  the  order  *  *  *  denying  the 
application  for  a  new  trial."  The  judgment  ou  this  appeal  is 
as  follows :  "  Pursuant  to  an  order  of  court  duly  made  and 
entered  in  this  cause  on  the  21st  of  March,  1879,  it  is  here  and 
hereby  determined  and  adjudged  that  the  order  herein  appealed 
from,  to  wit,  of  the  District  Court  of  the  second  judicial  dis- 
trict, sitting  within  and  for, the  county  of  Ramsey,  be,  and  the 
same  hereby  is  in  all  things,  affirmed."  Then  follows  a  judg- 
ment for  costs  in  the  Supreme  Court.  No  further  proceedings 
appear  to  have  been  had  in  either  court,  and  the  record  con- 
sequently shows  a  verdict  and  motion  for  new  trial  overruled, 
but  no  judgment  on  the  verdict.  It  follows  that  the  writ  of 
error  must  be  dismissed. 

So  ordered.  Dismissed,      i 
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The  Board  of  Supervisors  of  the  County  of  Albany  v.  Ed- 
ward N.  Stanley. 

April  3,  1883. 

1.  The  act  of  1866  of  the  New  York  Legislature  imposing  a  tax  on  bank 

shares,  but  not  allowing  the  sliareholder  to  deduct  from  his  shares  the, 
amount  of  his  debts,  as  was  allowed  the  owner  of  all  other  personal 
property  by  the  act  of  1S50,  is  to  that  extent,  in  so  far  as  it  applies  to 
stockholders  of  national  bani<s,  in  conflict  with  the  national  banking 
act,  and  iinconstitntional. 

2.  It  is  not,  however,  absolntely  void,  bnt  is  void  as  against  the  act  of  Con- 

gross  only  in  cases  where  some  one  was  injni-ed  by  the  particnlar  mat- 
tfr  in  conflict.  Tho.se  portions  of  it  wliicli  are  valid  are  separable  from 
tho.»e  which  arc  invalid.  Even  a'fe  regards  national  bank  stock,  it  is 
valid  as  to  holders  who  owe  no  debts,  and  only  voidable  as  to  those 
who  are  indebted,  and  stands  as  against  them  until,  by  taking  the 
steps  required  by  the  State  law,  they  prove  themselves  entitled  to  tlie 
reduction. 

3.  Hence  the  case  at  bar  was  reversed  and  remanded,  with  permission  to 

the  interior  court  in  its  discretion  to  allow  amendments  and  to  hear 
evidence  tending  to  pi'ove  a  practice  of  tlie  tax  assessors  to  assess 
national  bank  stock  higher  than  other  moneyed  property. 

Error  to  the  Circuit  Court  of  the  LTiiited  States  for.  the 
Northern  District  of  New  York. 

W.  H.  Peckham  and  R.  W.  Peckham,  for  plain  titfs  in  error. 

Matthexv  Hale,  George  F.  Edmunds,  Wager  Sivagne,  and  Julian 
T.  Davis,  for  defendant  in  error. 

Miller,  J: — This  is  a  writ  of  error  to  the  Circuit  Court  for 
the  Northern  District  of  New  York,  in  which  Stanley,  the  de- 
fendant in  error,  recovered  a  judgment  against  plaintiffs  in 
error  for  taxes  exacted  and  paid  under  legal  process  on.  shares 
of  the  stock  of  the  National  Albany  Exchange  Bank.  A  large 
number  of  the  shareholders  of  the  bank  who  had  paid  tJiis  tax 
made  an  assignment  of  their  claims  to  Stanley,  and  he  recov- 
ered a  judgment  in  the  action  for  the  sum,  of  |61,991.2fl,,with 
interest  and  costs. 

The  ground  of  this  recovery  was.  that  the  statutaof  New 
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York,  under  which  the  shares  of  the  bank  were  assessed,  was 
void,  because  it  did  not  permit  the  shareholder  to  make  deduc- 
tion of  the  amount  of  his  debts  from  the  valuation  of  the  shares 
of  the  stock  owned  by  him,  in  ascertaining  the  amount  for 
which  the  shares  should  be  taxed. 

The  pleadings  in  the  case  set  out  the  sums  paid  by  the  stock- 
holders and  their  names,  and  their  assignment  to  Stanley,  the 
payment  under  con)pulsion  of  legal  process,  and  a  demand  for 
the  repayment  on  the  Albany  county  authorities. 

The  case  was  submitted  to  the  court  on  a  waiver  of  trial  b}' 
jury,  and,  on  the  tinding  of  facts  and  conclusions  of  law  thereon 
by  the  court,  judgment  was  rendered  for  plaintiifs.  The  facts 
found  by  the  court  are  thus  stated  : 

"First.  That  the  allegations  of  the  complaint  in  regard  to 
the  citizenship  of  the  plaintiti';  the  citizenship  and  powers  and 
liabilities  of  the  defendant ;  the  organization  and  capital  of  the 
National  Albany  Exchange  Bank ;  the  ownership  of  the  shares 
of  capital  stock  of  the  National  Albany  Exchange  Bank;  the 
assessment  of  the  stockholders  in  said  bank,  named  in  said 
eompiaint,'by  the  board  of  assessors  of  the  city  of  Albany ;  the 
names  and  residences  of  said  stockholders;  the  collection  of 
taxes  from  said  stockholders,  and  the  payment  of  the  same  to 
the  county  treasurer  of  the  county  of  Albany,  and  the  demand 
made  by  Chauncey  P.  Williams,  before  the  commencement  of 
this  action,  of  the  treasurer  of  the  county  of  Albany,  are  true 
as  therein  set  forth. 

•'■Secovd.  That  the  amounts  collected- from  the  said  stock- 
holders and  paid  to  the  treasurer  of  the  county  of  Albany,  and 
the  times  when  the  said  amounts  were  so  paid  to  said  treasurer, 
were  as  follows,  to  wit: 

$907  90  paid  August  11, 1874 

127  84  paid August  11, 1874 

1,868  06  paid xMay         1,1875 

1,409  33paid May       27,1876 

1,202  32paid May         3,1877 

1,336  60  paid  April     17,1878 
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$1,473  02  paid April     22,1879 

11,604  75paid May        1,1875 

8,147  26  paid May      27,1876 

7,822  34  paid May         3,1877 

7,357  94  paid April     16,1878 

6,243  20  paid April     21,1879 

"Third.  That  the  sums  above  named  were  not  paid  volun- 
tarily by  said  stockholders,  but  were  forcibly  collected  by  the 
marshal  of  the  city  of  Albany,  under  a  warrant  issued  to  such 
marshal  b}'  the  receiver  of  taxes  of  said  city,  pursuant  to  a 
warrant  issued  to  said  receiver  of  taxes  by  the  board  of  super- 
visors of  the  county  of  Albany,  by  levying  upon  the  property 
of  the  said  stockholders  respectively,  as  alleged  in  said  com- 
plaint. 

"Fourth.  That  the  said  assessments  were  made  and  said 
amounts  collected  and  received  by  the  treasurer  of  the  county 
of  Albany,  as  above  stated,  uader  color  of  an  act  of  the  Leg- 
islature of  the  State  of  New  York,  entitled  'An  act  authoriz- 
ing the  taxation  of  stockholders  of  banks  and  surplus  funds 
of  savings  banks,'  passed  April  23, 1866,  being  chapter  761  of 
the  Laws  of  1866,  and  not  otherwise. 

"  Fifth.  That  the  allegations  of  the  complaint  with  reference 
to  the  assignments  by  the  respective  stockholders  of  said  bank 
of  their  claims  against  the  county  of  Albany,  by  I'eason  of  the 
matters  alleged  in  (he  said  complaint,  are  true  as  set  forth  in 
said  complaint,  and  that  the  plaintiff,  at  the  time  of  the  com- 
mencement of  this  action,  was  the  holder  and  owner  of  all 
claims  against  the  county  of  Albany,  or  against  the  defendant, 
arising  out  of  the  matters  alleged  and  set  forth  in  said  com- 
plaint. 

"  Sixth.  That  the  said  act  of  the  Legislature  of  the  State 
of  New  York,  chapter  761  of  the  Laws  of  1866,  did  not  per- 
mit the  deduction-  of  debts  owing  by  the  owners  of  stock  in 
banks  or  banking  associations,  in  the  assessment  thereof  for 
taxation,  although  such  deduction  of  debts  of  the  owner  was, 
at  the  time  of  the  assessments  alleged  in  the  said  complaint, 
Ho  v4 
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permitted  and  required  by  the  laws  of  the  State  of  New  York 
to  be  made  from  the  value  of  every  kind  of  personal  property 
and  moneyed  capital,  other  than  bank  stock,  in  assessing  the 
same  for  the  purpose  of  taxation. 

"  Seventh.  That  the  allegations  in  the  fourth  count  of  said 
complaint,  as  to  the  presentation  to  the  said  board  of  assessors 
by  said  Chauncey  P.  Williams  of  the  affidavit  of  his  indebted- 
ness, and  the  request  by  him  for  a  reduction  of  his  assess- 
ment on  his  bank  stock,  and  the  refusal  of  said  board  of  assess- 
ors to  make  such  reduction,  and  the  application  by  said  Wil- 
liams to  the  Supreme  Court  of  the  State  of  New  York  for  a 
writ  of  mandamus,  and  the  subsequent  legal  proceedings  there- 
on, including  the  decision  of  the  Supreme  Court  of  the  United 
States,  are  true  as  set  forth  in  said  fourth  count." 

It  does  not  appear  by  this  finding  of  the  court  that  any 
shareholder,  for  whose  payment  of  taxes  this  suit  is  brought, 
made  affidavit  or  other  application  in  regard  to  his  indebted- 
ness, that  it  might  be  deducted  from  his  assessment,  nor  that 
any  of  these  shareholders  owed  anything  to  be  deducted  from 
the  assessed  value  of  the  shares  held  by  them,  except  the 
seventh  finding  of  facts  in  regard  to  C.  P.  Williams. 

Unless,  therefore,  the  other  shareholders  who  paid  the  tax  on 
the  shares  of  their  stock  were  entitled  to  recover  back  the  sum 
paid  without  any  evidence  that  they  had  made  affidavit  of  the 
amount  which  they  would  be  entitled  to  deduct  from  the  assess- 
ment of  their  shares,  if  the  same  rule  had  been  applied  to 
assessment  of  bank  shares  as  to  other  personal  property,  and 
without  any  evidence  that  they  owed  anything  whatever  to  be 
deducted  from  any  assessment  of  their  personal  property, 
including  bank  shares,  the  judgment  in  this  case  cannot  be 
supported. 

The  judge  who  decided  the  case  on  the  circuit  found  as  a 
conclusion  of  law  that  the  assessment  of  all  shares  of  national 
banks  was  void,  because  the  statute  of  New  York,  under  which 
the  assessments  were  necessarily  made,  was  void,  as  being  in 
conflict  with  the  act  of  Congress  on  that  subject,  and  he  de- 
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clares,  iu  an  opinion  delivered  in  the  case  of  the  National  Al- 
bany Exchange  Bank  v.  Hills,  receiver  of  taxes,  in  a  chancery 
suit,  that  the  assessments  in  this  class  of  cases  are  absolutely 
void,  the  assessors  having  acted  without  any  jurisdiction. 

If  this  view  of  the  subject  be  sound;  if  the  officers  who 
assessed  and  collected  this  tax  were  utterly  without  authorit}' 
to  collect  any  tax  whatever,  or  if  there  was  no  law  by  which 
in  any  case  they  could  assess  and  collect  tax  on  shares  of  na- 
tional banks,  then  it  is  of  no  consequence  to  inquire  of  any- 
thing beyond  the  fact  that  plaintiff's  assignors  did  pay  such  a 
tax  under  legal  compulsion. 

On  the  other  hand,  if  the  law  is  for  any  purpose  a  valid 
law,  and  if  it  can  be  held  to  furnish  the  rule  of  taxation  as  to 
any  class  of  owners  of  national  bank  shares,  then  the  onus  is 
on  plaintiff  to  show  that  his  assignors  are  not  of  that  class. 

The  question  here  to  be  decided  arises  unde,r  two  statutes  of 
the  State  of  New  York  in  regard  to  taxation. 

The  first  of  these  is  the  act  of  1850,  relating  to  the  assess- 
ment and  collection  of  taxes  in  the  city  of  Albany.  The  sixth 
section  of  the  act  requires  the  board  of  assessors  to  prepare 
an  assessment  roll,  iu  which  there  shall  be  set  opposite  the 
name  of  each  tax-payer  (1)  all  his  real  estate  liable  to  taxation 
and  its  value,  and  (2)  the  full  value  of  all  his  personal  property 
after  deducting  the  just  debts  owing  by  him. 

Section  9  of  the  act  is  as  follows : 

"If  any  person  shall  at  any  time  before  the  assessors  shall 
have  completed  their  assessments  make  affidavit  that  the  value 
of  his  real  estate  does  not  exceed  a  certain  sum,  to  be  speci- 
fied in  such  affidavit,  or  that  the  value  of  the  personal  estate 
owned  by  him,  after  deducting  his  just  debts,  and  his  property 
invested  in  the  stock  of  any  corporation  or  association  liable 
to  be  taxed  therefor,  does  not  exceed  a  certain  sum,  to  be  speci- 
fied in  the  affidavit,  it  shall  be  the  duty  of  the  board  of  assess- 
ors to  value  such  real  or  personal  estate,  or  both,  as  the  case 
may  be,  at  the  sum  specified  in  such  affidavit  and  no  more." 

In  1866  the  State  enacted  a  law  concerning  the  taxation  of 
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bank  shares  which  was  evidently  intended  to  meet  the  require- 
ments of  the  act  of  Congress  in  relation  to  State  taxation  of 
the  shares  of  national  banks,  and  the  provision  of  this  statute 
related  only  to  taxing  stockholders  in  banks,  and  to  the  cap- 
ital invested  in  individual  banks.  The  first  section  of  this  act 
reads  as  follows,  and  it  contained  no  other  provision  for  de- 
ductions as  the  basis  of  taxation,  except  what  is  found  in  this 
section : 

"  No  tax  shall  hereafter  be  assessed  upon  the  capital  of  any 
bank  or  banking  association  organized  under  the  authority  of 
this  State,  or  of  the  United, States,  but  the  stockholders  in  such 
banks  and  banking  associations  shall  be  assessed  and  taxed  on 
the  value  of  their  shares  of  stock  therein  ;  said  shares  shall  be 
included  in  the  valuation  of  the  personal  property  of  such 
stockholder  in  the  assessment  of  taxes  at  the  place,  town,  or 
ward  where  such  bank  or  banking  association  is  located,  and 
not  elsewhere ;  whether  the  said  stockholder  reside  in  said 
place,  town,  or  ward,  or  not,  but  not  at  a  greater  rate  than  is 
assessed  upon  other  moneyed  capital  in  the  bands  of  individ- 
uals in  this  State.  And  in  making  such  assessment  there 
shall  also  be  deducted  from  the  value  of  such  shares  such  sum 
as  is  in  the  same  proportion  to  such  value  as  is  the  assessed 
value  of  the  i'eal  estate  of  the  bank  or  banking  association, 
and  in  which  any  portion  of  their  capital  is  invested  in  which 
said  shares  are  held,  to  the  whole  amount  of  the  capital  stock 
of  said  bank  or  banking  association.  And  provided  further, 
that  nothing  herein  contained  shall  be  held  or  construed  to 
exempt  from  taxation  the  real  estate  held  or  owned  by  such 
bank  or  banking  association ;  but  the  same  shall  be  subject 
to  State,  county,  municipal,  and  other  taxation  to  the  same 
extent  and  rate  and  in  the  same  manner  as  other  real  estate 
is  taxed." 

In  the  case  of  The  People  v.  Dolan,  36  N.  Y.  E.,  59,  the 
question  was  whether,  taking  these  two  statutes  together,  an 
owner  of  shai*es  of  stock  in  a  national  bank  was  entitled  to 
deduct  from  the  assessed  value  of  his  shares  the  just  debts 
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owing  by  him.  It  was  argued  that  into  this  act  of  1866  for 
tho  taxation  of  bank  shares  there  should  enter  as  part  of  it  the 
provision  of  the  act  of  1850  which  allowed  this  deduction  as 
to  all  personal  property,  and  that  nothing  in  the  act  of  1866 
forbade  this,  or  was  inconsisteiit  with  it.  It  was  also  insisted 
that  unless  the  act  of  1866  was  so  construed  it  would  violate  the 
act  of  Congress,  which  only  permitted  the  shares  of  national 
banks  to  be  taxed  at  the  same  rate  as  other  money  capital  of 
the  citizens  of  the  State. 

But  the  Court  of  Appeals  overruled  both  propositions,  and 
held  that  the  true  meaning  of  the  act  of  1866  was  that  no  such 
deduction  should  be  made,  and  that  as  thus  construed  it  was 
not  in  conflict  with  the  act  of  Congress  on  that  subject. 

In  the  subsequent  case  of  Williams  against  Weaver,  Wil- 
liams, who  was  a  shareholder  in  the  National  Albany  Ex- 
change Bank,  made  the  affidavit  required  by  section  9  of  the 
act  of  1850,  and,  presenting  it  to  the  board  of  assessors  of  the 
county,  demanded  a  reduction  in  accordance  with  it  from  the 
valuation  of  his  bank  shares.  On  the  refusal  of  the  assessors 
to  comply  with  this  request,  a  proceeding  was  commenced  in 
the  courts  of  the  State,  in  which  the  Court  of  Appeals  reaf- 
firmed the  principles  of  the  case  of  The  People  v.  Dolan.  That 
case  coming  into  this  court  by  writ  of  error,  it  was  here  held 
that  while  we  were  bound  to  accept  the  decision  of  the  highest 
court  of  the  State  in  construction  of  its  own  statute,  the  act  of 
1866  as  thus  construed  was  in  that  particular  in  conflict  with 
the  act  of  Congress,  because  it  did  tax  shares  of  the  national 
banks  at  a  higher  rate  than  other  moneyed  capital  in  the  State. 
In  that  case,  reported  in  100  U.  S.  E.,  639,  there  are  no  words 
which  declare  the  act  of  1866  to  be  void,  but  the  careful  lan- 
guage of  the  decision  is,  that  "  in  refusing  to  plauititt'the  sa.x\xe 
deduction  for  debts  due  by  him  from  his  shares  of  ui\tional 
bank  stock  that  it  allows  to  others  who  have  money^(^  capital 
otherwise  invested,  it  is  in  conflict  with  the  act  of  Oongr^as," 

Accepting,  therefore,  as  we  must,  the  act  of  1 866,  its  con- 
strued by  the  Court  of  Appeals  of  New  York,  as  not  ^twthov 
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izing  any  deduction  for  debts  by  a  shareholder  of  a  national 
bank,  is  it  for  that  reason  absolutely  void  ?  This  cannot  be 
true  in  its  full  sense,  for  there  is  no  reason  why  it  should  not 
remain  the  law  as  to  banks  or  banking  associations  organized 
under  the  laws  of  the  State,  or  as  to-private  bankers,  of  which 
there  no  doubt  exists  a  large  number  of  both  classes. 

"What  is  there  to  re/ider  it  void  as  to  a  shareholder  in  a 
national  bank,  who  owes  no  debts  which  he  can  deduct  from 
the  assessed  value  of  his  shares  ?  The  denial  of  this  right  does 
not  affect  him.  He  pays  the  same  amount  of  tax  that  he  would 
if  the  law  gave  him  the  I'ight  of  deduction.  He  would  be  in  no 
better  condition  if  the  law  expressly  authorized  him  to  make 
the  deduction.  What  legal  interest  has  he  in  a  question  which 
onlj'  affects  others  ?  "Why  should  he  invoke  the  protection  of 
the  act  of  Congress  in  a  case  where  he  has  no  rights  to  protect? 
Are  courts  to  sit  and  decide  abstract  questions  of  law  in  which 
the  parties  before  the  court  show  no  interest,  and  which,  if 
decided  either  way,  affects  no  right  of  theirs  ? 

It  would  seem  that  if  the  act  remains  a  valid  rule  of  assess- 
ment for  shares  of  State  banks  and  for  individual  bankers,  it 
should  also  remain  the  rule  for  shareholders  of  national  banks 
who  have  no  debts  to  deduct,  and  who  could  not,  therefore, 
deduct  anything  if  the  statute  conformed  to  the  requirements 
of  the  act  of  Congress. 

It  is  very  difficult  to  conceive  why  the  act  of  the  Legislature 
should  be  held  void  any  further  than  when  it  affects  some  right 
conferred  by  the  act  of  Congress.  If  no  such  right  exists,  the 
delicate  duty  of  declaring  by  this  court  that  an  act  of  State 
legislation  is  void,  is  an  assumption  of  authority  uncalled  for 
by  the  merits  of  the  case,  and  uunecessary  to  the  assertion  of 
the  I'ights  of  any  party  to  the  suit. 

The  geiieral  proposition  must  be  conceded,  that  in  a  statute 
which  contains  invalid  or  unconstitutional  provisions,  that  which 
is  unaffected  by  these  provisions,  or  which  can  stand  without 
them,  must  remain.  If  the  valid  and  invalid  are  capable  of 
:8eparation,  only  the  latter  are  to  be  disregarded. 
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In  ,the  case  of  The  Railroad  Companies  v.  Schntte,  103  U. 
S.,  118,  decided  at  the  last  term,  this  point  was  pressed  upon 
us  with  much  earnestness,  and  its  decision  was  necessary  to 
the  judgment  of  the  court.  "  It  is  contended,"  said  the 
court,  "  that  as  the  provision  of  the  act  in  respect  to  the  execu- 
tion and  exchange  of  the  State  bonds  is  unconstitutional,  the 
one  in  relation  to  the  statutory  lien  on  the  property  of  the 
company  is  also  void,  and  must  fall.  We  do  not  so  understand 
the  law."  And  yet  this  was  a  case  in  which  the  scheme  of 
exchanging  the  bonds  of  the  State  for  the  bonds  of  the  com- 
pany, in  order  that  the  company  might  get  the  beuetit  of  the 
better  credit  of  the  State,  was  accompanied  by  a  mortgage  cre- 
ated alone  by  the  statute  in  favor  of  the  State  as  her  security; 
and  the  court,  while  holding  that  the  exchange  of  bonds  was 
void  as  being  in  conflict  with  the  Constitution  of  the  State  of 
Florida,  held  that  the  mortgage  which  secured  the  bonds  of  the 
company,  and  which  was  only  a  mortgage  by  operation  of  the 
same  statute,  was  valid. 

The  language  of  this  court  in  the  two  cases  cited  in  the  brief, 
of  The  United  States  v.  Keese,  92  U.  S.,  214,  and  The  Trade- 
Mark  Cases,  100  U.  S.,  82,  concedes  the  general  principle  that 
the  whole  of  a  statute  is  not  necessarily  void  because  a  part  of 
it  may  be  so.  Said  the  court  in  the  latter  case :  •'  While  it 
may  be  true  that  when  one  part  of  the  statute  is  valid  and  con- 
stitutional, and  another  part  is  unconstitutional  and  void,  the 
court  may  enforce  the  valid  part  wViere  they  are  distinctly 
separable,  so  that  each  may  stand  alone,  it  is  not  within  the 
judicial  province  to  give  to  the  words  used  by  Congress  a  nar- 
rower meaning  than  they  are  manifestly  intended  to  bear." 
*  *  *  The  case  of  The  United  States  v.  Reese  also  implies 
that  there  may  be  unconstitutional  provisions  which  do  not 
vitiate  the  whole  statute  or  even  a  single  section,  because  the 
argument  is  to  show  that  in  that  case  there  could  be  no  sepa- 
ration of  the  good  from  the  bad.  It  is  also  to  be  observed  that 
in  both  these  cases  it  was  a  statute  creating  and  punishing  of- 
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fenses  criminally  which  was  to  be  construed  in  regard  to  the 
limited  constitutional  power  of  Congress  in  criminal  matters. 

The  case  of  The  State  Freight  Tax,  15  Wall.,  432,  arose  out 
of  a  statute  of  Pennsylvania  which  attempted  to  impose  a  tax 
on  commerce  forbidden  by  the  Constitution  of  the  United 
States.  The  act  imposed  a  tax  upon  every  ton  of  freight  carried 
by  every  railroad  company,  steamboat  company,  and  canal 
company  doing  business  within  the  State.  The  railroad  com- 
panies, who  contested  the  tax,  presented  a  statement  which 
separated  the  freight  transported  by  them  between  points  solely 
within  the  State  and  limited  to  such  destination,  and  that  which 
was  received  from  or  carried  beyond  those  limits.  This  court 
held  the  latter  to  be  void  as  a  tax  on  interstate  commerce,  and 
did  not  declare  the  whole  tax  or  the  whole  statute  void.  It  said : 
"  It  is  not  the  purpose  of  the  law,  but  its  effect,  which  we  are 
now  considering.  Nor  is  it  all  material  that  the  tax  is  levied 
upon  all  freight,  as  well  as  that  which  is  wholly  internal  as  that 
embarked  in  interstate  commerce.  *  *  *  The  conclusion  of 
the  whole  matter  is  that,  in  our  opinion,  the  act  of  the  Legisla- 
ture of  Pennsylvania  of  August  25, 18d4,  so  far  as  it  applies  to  ar- 
ticles carried  through  the  State,  or  articles  taken  up  in  the  State 
and  carried  out  of  it,  or  articles  taken  up  without  the  State 
and  brought  into  it,  is  unconstitutional  and  void."  The  same 
language  is  repeated  in  The  Erie  Co.  v.  Pennsylvania,  decided 
at  the  same  time,  and  both  cases  were  remanded  to  the  State 
court  for  further  proceedings  in  conformity  with  the  opinion, 
which  could  only  mean  to  enforce  the  tax  on  transportation 
limited  to  the  State  and  not  on  interstate  commerce. 

This  is  a  clear  case  of  distinguishing  between  the  articles 
protected  by  the  Constitution  of  the  United  States  and  those 
which  were  not,  though  nothing  in  the  language  of  the  statute 
authorized  any  such  distinction. 

But  in  a  review  of  the  cases  in  this  court  on  this  subject, 
that  of  Austin  v.  The  Aldermen  of  Boston,  7  Wall.,  694,  will 
be  found  most  nearly  to  resemble  the  one  before  us.  It  related 
to  the  same  matter  of  the  invaliditv  of  a  statute  of  a  State 
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taxing  shares  of  the  national  banks  as  being  in  conflict  with 
the  act  of  Congress.  That  act  said  that  such  taxes  might  be 
assessed  at  the  place  where  said  bank  was  located,  and  not  elsewhere. 

The  act  of  the  Massachusetts  Legislature  directed  the  assess- 
ment and  taxation  of  the  shares  at  the  place  ivhere  the  owner  re- 
sided. The  plaintiff  in  error,  Austin,  having  contested  the  tax 
on  his  shares  in  the  courts  of  the  State  unsuccessfully,  brought 
the  case  here  bj'  writ  of  error.  This  court  declined  to  enter 
upon  the  question  of  the  validity  of  the  Massachusetts  statute, 
because  the  case  did  not  show  that  Mr.  Austin  was  taxed  on 
his  shares  in  any  other  place  than  Boston,  the  place  where  the 
bank  was  located. 

The  argument  of  counsel  in  the  case  before  us  is  that  an}' 
tax,  or  a  tax  on  any  person  on  account  of  his  bank  shares,  is 
void  because  the  whole  of  the  New  York  statute  is  void.  If  the 
argument  is  sound,  it  was  equally  applicable  to  Austin's  case. 

The  statute  of  Massachusetts,  which  made  no  limitation  of 
taxation  to  the  place  where  the  bank  was  located,  must  be  held 
void  under  any  principle  which  would  wholly  invalidate  the 
statute  of  New  York,  because  it  did  not  allow  the  deduction 
of  the  owner's  indebtedness  from  his  shares ;  and  if  the  Massa- 
chusetts statute  was  utterly  void  as  to  national  bank  shares, 
then  the  tax  on  Mr.  Austin's  shares  in  Boston  was  void,  and 
he  had  a  right  to  be  protected  against  the  unconstitutional  statute. 
The  court  evidently  went  upon  the  principle,  that  the  statute 
was  only  void  as  against  the  act  of  Congress,  in  cases  where 
some  one  was  injured  by  the  particular  matter  in  which  there 
was  such  conflict.     The  case  seems  to  us  directly  in  point. 

To  the  same  eftect  are  the  cases  of  People  v.  Bull,  46  N.  Y. 
R.,  46  ;  Gordon  v.  Carnes,  47  K  Y.  li.,  608  ;  ex  parte  Village 
of  Middleton,  81  K  Y.  R,  196. 

If  we  examine  the  statute  before  u&  on  principle,  we  shall 
find  but  little  reason  to  hold  it  to  be  wholly  void  as  regards 
bank  shares.  If  the  statute  stood  alone,  there  is  nothing  in  it 
in  conflict  with  the  act  of  Congress.  It  is  only  when  we  look  to 
the  other  statute,  which  prevents  the  deduction  of  debts  from  the 
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entire  value  of  personal  property,  that  we  discern  the  discrimi- 
nation against  bank  shares.  The  act  declares  that  bank  shares 
shall  be  taxed  according  to  their  value,  after  deducting  the 
real  estate  and  other  property  on  which  the  bank  itself  pays 
tax.  This  is  eminently  just.  It  provides  for  a  mode  of  ascer- 
taining their  value,  the  officers  who  shall  do  it,  and  how  the 
tax  shall  be  collected.  In  all  this  the  law  is  valid,  except  that 
it  does  not  authorize  a  deduction  for  debts  of  the  shareholder. 
This  is  a  distinct  and  separable  principle.  When  the  share- 
holder has  no  debts  to  deduct,  the  law  provides  a  mode  of  as- 
sessment for  him  which  is  not  in  conflict  with  the  act  of  Con- 
gress, and  the  law  in  that  case  can  be  held  valid.  Under  the 
decision  in  Austin  v.  The  Aldermen,  it  is  valid  as  to  him. 

If  he  has  debts  to  be  deducted,  the  case  of  Williams  v. 
Weaver  shows  that  in  taking  the  steps  which  this  court  has 
held  he  may  take,  he  can  secure  that  deduction,  and  when  se- 
cured the  remainder  of  the  law  remains  valid.  In  other  words, 
in  such  a  case  so  much  of  the  law  as  contiicts  with  the  act  of 
Congress  in  the  given  case  is  held  invalid,  and  that  part  of  the 
State  law  which  is  in  accord  with  the  act  of  Congress  is  held 
to  be  the  measure  of  his  liability.  There  is  no  difficulty  here 
in  drawing  the  line  between  those  cases  to  which  the  statute 
does  not  apply  and  to  those  to  which  it  does,  between  the  cases 
in  which  it  violates  the  act  of  Congress  and  those  in  which  it 
does  not.  There  is,  therefore,  no  necessity  of  holding  the  stat- 
ute void  as  to  all  taxation  of  national  bank  shares,  when  the 
cases  in  which  it  is  invalid  can  be  readily  ascertained  on  pres- 
entation of  the  facts. 

It  follows  that  the  assessors  were  not  without  authority  to 
assess  national  bank  shares ;  that  where  no  debts  of  the  owners 
existed  to  be  deducted  the  assessment  was  valid,  and  the  tax 
paid  under  it  a  valid  tax  ;  that  in  cases  where  there  did  exist 
such  indebtedness,  which  ought  to  be  deducted,  the  assessment 
was  voidable  but  not  void.  The  assessing  officers  acted  within 
their  authority  in  such  cases  until  they  were  notified  in  some 
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proper  manner  that  the  shareholder  owed  just  debts  which 
he  was  entitled  to  have  deducted. 

If  they  then  proceeded  in  disregard  of  the  act  of  Congress, 
the  assessment  was  erroneous,  and  the  case  of  Williams  v. 
"Weaver  shows  how  that  error  could  be  corrected. 

The  case  before  us  shows  no  error  in  any  case  but  that  of 
Mr.  Williams,  and  in  that  case  he  has  obtained  the  judicial 
decision  of  this  court,  that  the  tax  he  paid  was  illegally  exacted 
from  him.  Nor  do  the  facts  of  his  case  raise  the  question 
whether,  in  a  case  where  the  debts  of  the  shareholder  do  not 
equal  the  assessor's  value  of  his  shares,  the  tax  is  wholly  erron- 
eous, or  only  so  much  as  represent  the  assessment  of  his  in- 
debtedness that  should  have  been  deducted,  for  his  affidavit 
was  that  his  debts  equaled  the  value  of  his  bank  shares.  Nor 
do  the  findings  of  fact  raise  the  question  whether,  without 
making  affidavit  and  demand  on  the  assessors,  a  suit  can  be 
maintained  to  recover,  when  such  indebtedness  actually  ex- 
isted ;  for  he  did  make  affidavit  and  denjand,  and  no  other  tax- 
payer has  shown  any  such  notice  or  demand,  or  that  he  had 
any  indebtedness  to  be  deducted.  There  is  neither  finding  of 
fact  nor  averment  in  the  pleadings  on  either  point  as  to  any 
other  assignors  of  plaiutift'  than  Mr.  Williams.  It  results  from 
these  considerations  that  the  judgment  of  the  Circuit  Court  is 
reversed,  and  that  on  the  finding  of  facts  judgment  should  be 
rendered  for  plaintiff  on  the  fourth  count  for  the  amount  of 
the  tax  paid  by  Williams,  with  interest,  and  on  all  the  other 
counts  for  defendants. 

It  is  so  ordered. 

Bradley,  J.  (dissenting.) — I  dissent  from  the  judgment  of 
the  court  in  all  these  cases,  for  the  reason  that,  in  my  opinion, 
the  State  laws  authorizing  the  capital  stock  of  national  banks 
to  be  taxed,  without  allowing  any  deduction  for  the  debts  of 
the  stockholders,  where  such  deduction  is  allowed  in  relation 
to  other  moneyed  capital,  are  void  in  toio  so  far  as  relates  to 
national  banks.     To  hold  the  laws  valid  except  as  to  those 
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who  are  actually  indebted,  and  actually  claim  the  benefit  of 
the  deduction,  and  actually  set  it  up  in  a  suit  brought  by  the 
bank  for  relief,  is  practically  to  render  the  condition  of  the  act 
of  Congress  nugatory,  and  to  deprive  the  national  banks  and 
their  stockholders  of  its  protection.  The  tax,  though  laid  on 
the  stockholders,  is  required  to  be  paid  by  the  bank  itself, 
which  must  pay  without  deduction  unless  the  shareholders  give 
tVie  bank  notice  of  the  amount  of  their  debts.  This  is  a  most 
ingenious  expedient  to  avoid  such  deductions  altogether.  The 
probability  that  not  one  in  ten  of  the  shareholders  will  ever 
have  notice  of  the  assessment  in  time  to  make  the  claim,  and 
the  natural  reluctance  they  would  have,  if  they  had  notice,  to 
lay  the  amount  of  their  debts  before  a  board  of  bank  officers, 
will  effectually  secure  the  State  from  claims  for  deduction. 
And  that  was,  no  doubt,  the  object  of  the  law.  But  this  un- 
equal operation  of  it,  in  its  practical  effect,  might  not  be  suffi- 
cient to  render  it  void.  It  is  void,  in  ray  judgment,  because 
its  makes  no  exception,  but  is  general  in  its  terms,  subjecting 
to  taxation  the  capital  stock  of  national  banks  without  the  priv- 
ilege of  deducting  debts.  Denying  to  it  operation  and  etiect 
as  to  those  who  desire  to  claim  the  benefit  of  the  deduction, 
and  giving  it  effect  as  to  all  others,  is  to  tear  a  portion  of  the 
law  out  b}'  the  foots.  It  is  not  like  the  case  lohere  a  portion  of  a 
laio  which  may  be  separated  from  the  rest  can  be  declared  invalid, 
without  affecting  the  remainder  of  the  laio ;  nor  like  the  case  of  a 
general  law  which  the  Legislature  has  power  to  make;  but  from  the 
operation  of  which  some  individuals  may  have  a  legal  or  constitu- 
tional exemption,  which  they  can  plead  in  their  defense  ;  but  it  is 
wrong  in  form,  wrong  in  toto.  The  Legislature  had  no  au- 
thority or  power  to  make  the  capital  of  national  banks  taxable 
except  in  the  same  manner  as  other  moneyed  capital  of  the 
State.  The  practical  iniquity  of  the  law  is  seen  in  this,  that 
it  affects  the  value  of  all  the  stock  whoever  holds  it.  As  the 
law  stands  it  acts  as  a  prohibition  against  the  purchase  of  the 
stock  by  those  who  owe  debts,  and  they  constitute  a  consider- 
able portion  of  every  community.     It  does  not  help  the  valid- 
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ity  of  the  law  for  us  to  declare  that  it  is  pro  tanto  void  and,  in 
fact,  make  a  new  law  for  the  State.  Its  validity  must  be 
decided  by  its  actual  form  and  terms.  If  these  cannot  stand, 
the  law  is  void. 


The   Board   of   Supervisors   of   the   County   of   Albany 
V.  Edward  N.  Stanley. 

April  24, 1882. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York. 

Miller,  J. — Since  the  opinion  in  this  case  was  delivered  a 
suggestion  has  been  made  to  modify  the  order  of  the  court 
for  judgment  so  far  as  to  permit  a  trial  in  the  Circuit  Court 
on  issues  not  decided  by  that  court  in  the  former  trial. 

The  conclusions  of  law  found  by  the  Circuit  Court,  if  sound, 
disposed  of  the  whole  case,  and  the  facts  found  were  sufficient 
to  meet  that  view.  As  our  opinion  differed  in  one  important 
point  from  that  on  which  the  Circuit  Court  acted,  it  became  a 
question  whether  the  facts  found  were  still  sufficient  to  dispose 
of  the  whole  case. 

In  a  bill  of  exceptions,  signed  by  the  judge  and  found  in 
the  record,  it  is  said:  "There  was  evidence  given  in  the 
case  upon  the  subject  of  other  allegations  contained  in  the 
complaint,  but  the  court  did  not  pass  upon  such  allegations,  as 
the  following  admission  and  the  decision  of  the  court  herein 
duly  show."  Then  follows  a  stipulation,  signed  by  counsel 
for  c.ich  party,  that  the  case  was  decided 'solely  upon  the  in- 
validity of  the  New  York  statute,  and  that  other  allegations 
contained  in  the  complaint  had  not  been  passed  on. 

Under  these  circumstances  we  should  have  little  difficulty 
in  directing  the  court  below  to  grant  a  new  hearing  as  to  such 
issues,  if  we  could  find  in  the  record  any  material  issue  in  re- 
gard to  which  the  court  made  no  finding. 

Attention  has  been  called  to  tiie  following  language,  which 
is  a  part  of  each  count  in  the  complaint: 


558  Board  of  Supervisors  v.  Stanley.     [Oct.  Term, 


Opinion  of  the  court. 


"And  the  plaintiff  also  saj's  upon  information  and  belief 
that  the  assessment  of  said  shares  of  stock  in  said  banking 
association  by  said  board  of  assessors  was  at  a  greater  rate 
than  was  assessed  by  said  board  of  assessors  upon  shares  of 
stock  in  a  bank  organized  under  the  laws  of  the  State  of  New 
York,  located  in  said  Sixth  ward,  and  was  at  a  greater  rate 
than  was  assessed  by  said  board  upon  other  moneyed  capital 
in  the  hands  of  individual  citizens  of  the  State  of  New  York, 
and  that  for  these  reasons  said  assessment  of  said  shares  of 
stock  and  the  levy  of  tax  thereunder  were  illegal  and  void." 

If  this  is  a  suffidait  allegation  of  a  distinct  ground  of  re- 
covery, it  seems  just  that  the  plaintiff  should  have  a  hearing 
on  it,  as  the  defendant  took  issue  on  it  and  it  has  not  been  dis- 
posed of 

We  have,  however,  much  difficulty  in  finding  a  solid  ground 
of  recovery  in  this  statement.  It  is  divisible  into  two  parts: 
1.  That  the  shares  of  the  national  bank  were  assessed  at  a 
greater  rate  than  was  assessed  on  shares  of  a  bank  organized 
under  the  laws  of  the  State  of  New  York,  located  in  said 
Sixth  ward. 

We  are  quite  clear  that  the  shares  of  the  plaintiff  are  not 
relieved  from  taxation  because  a  single  bank  of  the  State  has 
been  favored  by  mistake  or  by  intention. 

For  errors  of  this  kind  the  statutes  of  New  York  provide 
the  correction,  which  should  be  taken  in  time,  and  we  should 
be  very  reluctant  to  hold  that  when  it  has  been  shown  that  a 
single  bank  or  a  single  individual  has  been  taxed  less  than 
he  should  be,  all  other  taxes,  however  just,  are  thereby  in- 
vahdated. 

The  other  branch  of  the  allegation  is  that  the  assessment  of 
the  shares  of  the  Exchange  Bank  "was  at  a  greater  rate  than 
was  assessed  upon  other  moneyed  capital  in  the  hands  of  indi- 
vidual citizens  of  the  State  of  New  York." 

If  by  this  it  is  supposed  that  a  few  individual  instances  may 
be  shown  of  partial  assessments  favoring  citizens  as  com- 
pared with  the  national  banks,  we  think  it  is  erroneous.     But 
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if  it  is  intended  to  allege  that  apart  from  the  question  of  the 
right  of  the  shareholder  to  deduct  for  his  debts — a  question 
which,  in  this  case,  was  disposed  of  and  was  in  issue — it  can 
b9  proved  that  the  assessors  habitually  and  intentionally,  or 
by  some  rule  prescribed  by  themselves,  or  by  some  one  whom 
they  were  bound  to  obey,  assessed  the  shares  of  the  national 
banks  higher  in  proportion  to  their  actual  value  than  other 
moneyed  capital  generally,  then  there  is  ground  for  recovery, 
and  a  hearing  as  to  that  should  be  granted. 

As  we  have  said,  it  may  be  well  doubted  if  plaintiff  intended 
to  allege  this,  or  to  rely  on  proving  it. 

But  as  it  is  a  question  of  pleading  under  the  New  York 
code,  and  as  no  injustice  can  occur  by  leaving  the  matter  to 
the  court  below,  the  judgment  will  be  so  far  modified  as  to 
permit  the  court  below,  in  its  discretion,  to  hear  evidence  on 
that  point,  and,  if  necessary,  to  allow  an  amendment  of  the 
pleading  to  present  it  properly. 

Reversed. 


Charles  A.  Hills,  receiver  of  taxes,  and  Michael  E.  Hig- 

GINS,  marshal    of   THE    CITY   OF   ALBANY,  V.  ThE  NATIONAL 

Albany  Exchange  Bank. 

AprU  3,  1882. 

1.  Supervisors  of  Albany  County  v.  Stanley,  ante,  p.  543,  followed. 

2.  A  party  who  makes  afBdavit  under  the  act  of  New  York  of  1S.50  that 

the  value  of  personal  estate  owned  by  him  is  onlj'  slightly  in  excess 
of  his  debts,  and  demands  of  the  tax  assessors  that  the  debts  due  by 
him  be  deducted  from  tlie  valuation  placed  ou  his  national  bank  stock, 
is,  on  their  refusal,  entitled  to  an  injunction  restraining  tliem  from 
collecting  the  Illegal  excess  in  his  taxes  caused  by  the  improper  val- 
uation of  his  bank  stock. 

3.  And  where  the  fact  is  clearly  established  from  the  general  course  of 

dealing  of  tlie  assessors  that  such  affidavit  and  demand  would,  have 
been  unavailing,  the  necessity  of  making  it  is  dispensed  with. 

Appeal  from  the  Circuit  Court  of  the  United. States  tbr.  the 
Northern  District  of  New  York. 
Counsel  same  as  in  preceding  case. 

B 
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Miller,  J. — This  is  an  appeal  from  a  decree  in  chancery  of 
the  Circuit  Court  for  the  Northern  District  of  New  York,  and 
it  presents  very  much  the  same  questions  that  have  just  been 
decided  in  the  case  of  the  Supervisors  of  Albany  County  against 
Edward  Stanley.  Thafwas  a  common-law  action  to  recover 
for  taxes  unlawfully  exacted  for  years  prior  to  1879  on  shares 
of  the  National  Albany  Exchange  Bank,  and  the  present  suit 
was  brought  to  enjoin  the  appellants  from  collecting  a  similar 
tax  assessed  and  yet  unpaid  for  that  year.  In  this  case  the 
bank  sued  in  right  of  and  as  representing  all  the  stockholders, 
and  the  Circuit  Court  made  a  decree  perpetually  enjoining  the 
collection  of  all  taxes  on  shares  of  said  bank.  Several  ques- 
tions are  raised,  or  rather  suggested,  which  we  think  have  here- 
tofore been  decided  by  this  court,  such  as  the  right  of  the  bank 
to  maintain  a  suit  on  behalf  of  its  shareholders.  This  was  es- 
tablished by  the  cases  of  Cumming  v.  National  Bank,  101  U. 
S.,  153,  and  Pelton  v.  Same,  143.  There  is,  also,  an  attempt 
to  show  that  there  was  a  settled  rule  or  purpose,  on  the  part  of 
the  assessors  to  value  the  shares  of  the  appellee  bank  higher 
in  proportion  to  their  real  value  than  in  the  case  of  other 
banks,  bankers,  and  moneyed  corporations.  "We  think  the 
proof  fails  to  establish  this  in  a  manner  to  justify  the  interfer- 
ence of  a  court  of  equity.  (National  Bank  v,  Kimball,  103  TJ. 
S.,  732.) 

The  bill,  however,  in  its  main  feature,  asserts  the  right  to  an 
injunction  on  the  ground  that  the  act  of  1866,  under  which 
the  bank  shares  were  assessed,  is  absolutely  void  because  it 
makes  no  provision  for  deduction  from  the  assessed  value  of 
these  shares  of  the  debts  honestly  owing  by  the  shareholders ; 
and  the  court,  proceeding  upon  the  idea  that  both  the  statute 
and  the  assessment  made  under  it  are  absolutely  void,  decreed 
relief  accordingly.  Under  the  ruling  just  made  on  that  sub- 
ject this  decree  must,  of  course,  be  reversed,  because  as  to  the 
larger  number  of  the  shareholders  whose  taxes  are  enjoined 
there  is  no  evidence  that  they  owed  any  debts  whatever  at  the 
time  the  assessment  was  made. 
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The  allegations  of  the  bill  on  this  subject  are  : 

1.  That  one  shareholder  owning  five  hundred  and  thirty-two 
shares  of  the  stock  made  affidavit  that  the  value  of  personal 
estate  owned  by  him,  including  said  bank  shares,  after  deduct- 
ing his  just  debts  and  other  investments  not  taxable,  did  not 
exceed  one  dollar,  and  presented  said  affidavit  to  the  board  of 
assessors,  with  a  demand  that  they  should  reduce  the  assess- 
ment of  his  shares  accordingly,  which  was  refused.  The  evi- 
dence shows  this  to  have  been  Mr.  Chauncey  P.  Williams. 

2.  The  further  allegation  of  the  bill  on  that  subject  is  that 
other  shareholders  were  indebted  to  an  amount  equal  to  or  in 
excess  pf  the  personal  property  owned  by  them,  including  their 
bank  shares,  but  omitted  to  make  affidavit  and  demand  the 
proper  reduction,  because  they  knew  such  demand  would  be 
refused  by  the  board,  both  from  information  of  their  refusal  in 
other  cases  and  from  knowledge  of  the  decisions  of  the  Conrt 
of  Appeals  of  New  York  that  they  had  no  authority  to  make 
such  deduction.  This  allegation  is  also  supported  by  the  evi- 
dence of  four  or  five  shareholders  who  are  represented  in  this 
action. 

While  the  decree  of  the  court  enjoining  the  collecting  offi- 
cers as  to  all  the  tax  assessed  on  the  shares  of  this  bank  must 
be  reversed,  the  question  arises.  What  shall  be  done  with  the 
cases  in  which  it  appears  that  there  are  shareholders  taxed  who 
owed  just  debts  entitled  to  deduction? 

With  regard  to  the  case  of  Mr.  Williams,  we  have  no  doubt 
that  there  should  be  an  injunction  to  the  amount  of  his  tax. 
He  made  the  requisite  affidavit  and  the  proper  demand  for 
deduction,  and  his  affidavit  shows,  that  no  assessment  should 
be  made  on  his  shares.  He  has  not  yet  paid  the  money,  and 
is  entitled  to  relief  by  injunction. 

A  more  difficult  question  is  presented  in  regard  to  those  who 
made  no  affidavit  or  demand  for  deduction,  but  who  have 
shown  that  they  would  have  been  entitled  to  deduction  if  the 
demand  had  been  properly  made.  That  question  is,  whether 
the  fact  clearly  established  that  their  demand  would  have  been 
36  v4 
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unavailing  dispensed  with  the  necessity  of  making  the  affidavit 
and  demand.  It  is  a  general  rule  that  when  the  tender  of 
performance  of  an  act  is  necessary  to  the  establishment  of  any 
right  against  another  party,  this  tender  or  offer  to  perform  is 
waived,  or  becomes  unnecessary,  when  it  is  reasonably  certain 
that  the  offer  will  be  refused — that  payment  or  performance 
will  not  be  accepted.  Such  is  the  doctrine  established  by  this 
court  in  repeated  decisions  in  regard  to  another  branch  of  the 
law  concerning  the  collection  of  taxes.  (Bennett  v.  Hunter,  9 
Wall.,  326 ;  Tacey  v.  Irwin,  18  Wall.,  549  ;  Atwood  v.  Weems, 
99  U.  S.,  183.) 

Without  elaborating  the  matter,  we  are  of  opinion  that,  con- 
sidering the  decision  of  the  Court  of  Appeals  of  New  York, 
the  action  of  the  assessors  in  the  case  of  Mr.  Williams,  and 
their  own  testimony  in  this  case,  it  is  entirely  clear  that  all 
affidavits  and  demands  for  deduction  which  could  or  might 
have  been  made  would  have  been  disregarded  and  unavailing, 
and  that  the  assessors  had  a  fixed  purpose,  generally  known  to 
all  persons  interested,  that  no  deductions  for  debts  would  be 
made  in  the  valuation  of  bank  shares  for  taxation.  It  is,  there- 
fore, not  now  essential  to  show  such  an  offer  when  it  is  estab- 
lished that  there  were  debts  to  be  deducted  and  when  the 
matter  is  still  in  fieri,  the  tax  being  unpaid.  And  we  are  of 
opinion  that  it  is  open  to  the  court  below  when  this  case  returns 
to  permit  such  amendment  of  the  pleadings  as  will  enable 
plaintiff'  to  make  proper  allegations  on  that  subject,  or  by  ref- 
erence to  a  master  to  allow  each  shareholder  to  establish  the 
amount  of  deduction  to  which  he  was  entitled  at  the  time  of 
the  assessment,  and  to  enjoin  the  collection  of  a  corresponding 
part  of  the  tax.  But  as  the  assessment  is  not  void,  but  only 
voidable,  it  must  stand  good  for  all  of  the  assessment  in  each 
case  which  is  not  shown  to  be  in  excess  of  the  just  debts  of  the 
shareholder  that  should  be  deducted. 

The  decree  of  the  Circuit  Court  is  reversed,  and  the  case 

remanded  for  further  proceedings  in  accordance  with  this 

opinion. 

Eeversed. 
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The  Evansville  National  Bank  of  Evansville,  Indiana,  v. 
Thomas  P.  Britton,  treasurer  of  Vanderburgh  county  ; 
AND  Thomas  P.  Britton,  treasurer  of  Vanderburgh 
county,  v.  The  Evansville  National  Bank  of  Evansville, 
Indiana. 

April  3, 1882. 

On  the  principles  announced  in  tlie  two  preceding  cases,  the  taxation  of 
national  bank  sliares  by  the  Indiana  revenue  law?,  without  permitting 
the  shai-eholder  to  deduct  from  their  assessed  value  the  amount  of  liis 
bona-fidi  indebtedness,  as  is  allowed  in  the  case  of  other  investments  of 
moneyed  capital,  is  a  discrimination  against  tlie  act  of  Congress ;  and 
the  collection  of  the  illegal  excess  may  be  enjoined  by  those  who  prove 
that  they  owe  debts  which  they  are  entitled  to  have  deducted. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the- 
District  of  Indiana. 

Alexander  Gilchrist,  Charles  H.  Buiterfield,  Asa  Iglehart,  and 
J.  E.  Iglehart,  for  the  Bank. 

H.  A.  Mattison,  M.  C.  Gooding,  J.  S.  Buchanan,  and  Cicero 
Buchcman,  for  Britton. 

Miller,  J. — These  are  cross-appeals  from  a  decree  of  the 
Circuit  Court  for  the  District  of  Indiana,  rendered  in  a  suit 
in  chancery,  in  which  the  Evansville  National  Bank  was  com- 
plainant and  Britton,  as  treasurer  of  Vanderburgh  county,  was 
defendant. 

The  case  is  in  all  essential  points  analogous  to  that  of  Hills 
V.  The  National  Exchange  Bank  of  Albany,  just  decided. 

And  the  principal  question  of  law  is  the  same  as  that  dis- 
cussed and  decided  in  the  case  of  the  Board  of  Supervisors  of 
Albany  County  v.  Edward  Stanley.  In  fact  the  three  cases 
were  advanced  out  of  their  order,  and  heard  consecutively, 
because  they  involved  important  questions  concerning  taxation 
by  State  statutes  of  the  shares  of  national  banks,  and  the  argu- 
ment, able  and  exhaustive  throughout,  has  been  almost  wholly 
directed,  on  the  part  df  the  banks,  to  establish  the  proposition 
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that,  where  the  law  of  the  State  either  makes  or  permits  a  dis- 
crimination operating  only  against  a  particular  class  of  hold- 
ers of  national  bank  shares,  in  the  manner  of  assessing  those 
shares  as  regards  other  moneyed  capital  in  the  State,  all  the 
laws  for  such  assessments  are  void,  and  all  such  assessments* 
are  absolutely  void,  and  no  tax  on  national  bank  shares  can  be 
collected  in  the  State. 

The  brief  of  counsel  in  this  case  in  various  forms  repeats  the 
idea  that  the  bill  was  brought  not  so  much  to  assert  the  rights 
of  stockholders  who  may  have  been  injured  by  the  enforce- 
ment of  the  statute,  as  to  obtain  a  judicial  declaration  of  this 
court  that  the  act  is  void,  and  the  attempt  to  tax  the  shares  of 
the  bank  equally  so. 

•■  We  have  rejected  this  proposition  in  the  case  of  The  Super- 
visors against  Stanley,  and  have  there  given  our  reasons  for  it, 
and  shall  not  repeat  them  here. 

The  objection  made  to  the  Indiana  statute  is  the  same  as 
that  made  against  the  New  York  statute,  namely,  that  it  per- 
mitted the  tax-payer  to  deduct  from  the  sum  of  his  credits, 
money  at  interest,  or  other  demands,  the  amount  of  his  bona- 
fide  indebtedness,  leaving  the  remainder  as  the  sum  to  be  tax- 
ed, while  it  denies  the  same  right  of  deduction  from  the  cash 
value  of  bank  shares. 

A  distinction  is  attempted  to  be  drawn  between  the  Indiana 
statute  and  the  New  York  statute,  because  the  former  per- 
mitted the  deduction  of  the  tax-payer's  indebtedness  to  be  made 
from  the  valuation  of  his  personal  property,  while  in  Indiana 
he  can  only  deduct  it  from  his  credits.  And  undoubtedly  there 
is  such  a  difference  in  the  laws  of  the  two  States.  But  if  one 
of  them  is  more  directly  in  conflict  with  the  act  of  Congress 
than  the  other,  it  is  the  Indiana  statute.  The  subject  of  tax- 
ation from  which  the  tax-payer  may  deduct  his  bona-jide  indebt- 
edness is,  in  the  schedule  of  the  act,  placed  under  two  heads, 
as  follows : 

"  1.  Credits,  or  money  at  interest,  either  within  or  without 
the  State,  at  par  value. 
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"  2.  All  other  demands  against  persons  or  bodies  corporate, 
either  within  or  without  this  State. 

"  Total  amount  of  all  credits." 

The  act  of  Congress  does  not  make  the  tax  on  personal  prop- 
erty the  measure  of  the  tax  on  bank  shares  in  ,the  State,  but 
the  tax  on  moneyed  capital  in  the  hands  of  the  individual 
citizens.  Credits,  money  loaned  at  interest,  and  demands 
against  persons  or  corporations  are  more  purely  representative 
of  moneyed  capital  than  personal  property,  so  far  as  they  can 
be  said  to  ditfer.  Undoubtedly  there  may  be  much  personal 
property  exempt  from  taxation  without  giving  bank  shares  a 
right  to  similar  exemption,  because  personal  property  is  not 
necessarily  moneyed  capital.  But  the  rights,  credits,  demands, 
and  money  at  interest  mentioned  in  the  Indiana  statute,  from 
which  bona-Jide  debts  may  be  deducted,  all  mean  moneyed 
capital  invested  in  that  way. 

It  is  unnecessary  to  repeat  the  argument  in  the  case  of  Wil- 
liams V.  Weaver,  100  U.  8.  R.,  539,  on  this  point.  We  are  of 
opinion  that  the  taxation  of  bank  shares  by  the  Indiana  stat- 
ute, without  permitting  the  shareholder  to  deduct  from  their 
assessed  value  the  amount  of  his  bana-fide  indebtedness,  as  in 
the  case  of  other  investments  of  moneyed  capital,  is  a  discrim- 
ination forbidden  by  the  act  of  Congress. 

There  is  in  the  bill  of  complaint  in  this  case  the  usual  allega- 
tion, apart  from  the  special  matters  we  have  just  considered, 
that  the  assessing  officers  habitually  and  intentionally  assess 
the  shares  of  the  national  banks  higher  in  proportion  to  their 
actual  value  than  other  property  generally,  and  especially  shares 
in  other  corporations.  It  is  denied  in  the  answer  and  is  un- 
supported by  proof. 

It  is  also  alleged  that  the  bank  is  taxed  a  considerable  sumi 
for  its  real,  estate,  and  that  in  assessing  the  value  of  the  shares  • 
no  deduction  is  made  on  that  account.     The  positive  testimony 
of  the  assessor  shows  that  such  deduction  was  made. 

It  is  alleged  that  the  capital  of  the  bank  is  almost  entirely  in-  - 
vested  in  the  bonds  arid  treasury  notes  of  the  United  States,  andi 
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thei  shares  only  represent  this  untaxable  investment.  The  case 
of  Van  Aliens.  The  Assessors,  3  Wall.,  573,  settles  the  principle 
that  the  shares  of  the  national  banks  are  taxable  without  re- 
gard to  the  value  of  the  property  held  by  the  bank  as  a  cor- 
poration, having  exclusive  relation  to  their  value.  The  very 
point  here  made  was  expressly  overruled  in  that  case. 

Acting  upon  these  principles  the  Circuit  Court  decreed  a 
perpetual  injunction  as  to  those  shareholders  who  had  proved 
in  the  case  that  at  the  time  of  the  assessment  they  owed  debts 
which  should  rightfully  have  been  deducted.  These  were  four 
in  number,  and  the  appeal  of  the  collector,  Britton,  is  from 
this  injunction.  The  decree  in  that  respect  was  right  and  must 
be  affirmed. 

The  bank  appeals  from  that  part  of  the  decree  which  dis- 
missed the  bill  as  to  all  the  other  shares.  This  was  because  no 
evidence  was  given  that  any  other  shareholders  except  the 
four  above  referred  owed  any  debts  which  could  have  been 
deducted  from  the  value  of  the  shares.  In  the  case  of  Hills 
V.  The  Albany  Bank  we  authorized  the  court  on  return  of  the 
case  to  permit  thB  bank  to  show  what  shareholders  had  such 
indebtedness  in  some  appropriate  form.  It  is  not  necessary  to 
consider  whether  this  case  ought  to  be  reversed  at  the  instance 
of  the  bank  to  enable  that  to  be  done  now,  for  it  is  stated  by 
the  counsel  of  the  bank  in  their  printed  brief  that  the  otter 
was  made  to  them  to  have  a  reference  to  a  master  to  take  tes- 
timony on  this  point  before  final  decree,  and  they  declined  to 
accept  the  privilege.  That  branch  of  the  decree  is,  therefore, 
affirmed  on  the  appeal  of  the  bank. 

Waite,  C.  J.  (dissenting.) — I  cannot  agree  to  so  much  of 
the  judgment  in  this  case  as  afl[irms  that  part  of  the  decree 
below  appealed  from  by  Britton,  the  treasurer.  "  Credits  "  are 
but  one  of  a  number  of  kinds  of  moneyed  capital.  They  rep- 
resent, in  the  classification  of  taxable  property,  the  ordinary 
debts  due  to  a  person,  and  it  has  been  common  for  so  long  a 
,time  in  the  States  to  measure  their  taxable  value  by  their  ex- 
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cess  over  like  debts  owing  to  the  same  person  in  the  same 
right,  that  I  cannot  believe  it  was  the  intention  of  Congress 
in  its  limitation  on  the  power  of  taxing  national  bank  shares 
to  require  a  deduction  of  debts  from  the  value  of  shares  when 
such  a  deduction  was  only  allowed  to  other  persons  from  this 
one  kind  of  moneyed  capital.  The  law  of  Indiana  expressly 
prohibits  deductions  from  the  value  of  any  other  property  than 
credits.  Ample  provision  is  made  for  the  taxation  of  all  other 
moneyed  capital  at  its  value  without  deduction,  the  same  as 
national  bank  shares.  In  Hepburn  v.  The  School  Directors, 
23  Wall.,  485,  this  court  said  "it  could  not  have  been  the  in- 
tention of  Congress  to  exempt  bank  shares  from  taxation  be- 
cause some  moneyed  capital  was  exempt."  In  that  case  a  tax 
on  bank  shares  was  sustained  when,  by  law,  mortgages,  judg- 
ments, recognizances,  and  moneys  owing  on  articles  of  agree- 
ment for  the  sale  of  lands  were  not  taxable.  1  am  unable  to 
distinguish  this  case  in  principle  from  that.  The  exemption 
here  is  partial  only,  as  it  was  there. 

I  am  authorized  to  say  that  Mr.  Justice  Gray  concurs  in 

this  dissent. 

Affirmed. 


The  City  of  Manchester,  Virginia,  v.  0.  A.  Ericsson. 

April  n.  1882. 

In  a  suit  against  a  city  for  injuries  caused  by  the  luisafe  condition  ol  the 
embankment  leading  to  a  bridge  to  wliich  a  street  of  tlie  city  ran,  the 
fact  that  the  city  owned  stock  and  had  advanced  money  to  the  corpo- 
ration which  lield  the  title  to  the  bridge  does  not  make  the  city  respon- 
sible for  its  di-fects;  but  the  question  is,  wliether  the  city  by  its  action 
had  treated  the  embankment  as  a  street  or  an  extension  of  a  street, 
wliich  is  a  question  of  fact  for  the  jury,  and  an  instruction  taking  from 
tlie  jury  the  right  to  pass  on  this  question  is  erroneous. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Virginia. 
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P.  Phillips,  W.  A.  Maury,  and  C.  C.  Mc  Crae,  for  plaintiff  in 
error. 

C.  V.  Meredith  and  G.  K.  Macon,  for  defendant  in  error. 

Miller,  J. — This  is  a  writ  of  error  to  the  Circuit  Court  for 
the  Eastern  District  of  Virginia. 

The  defendant  in  error,  plaintiff  below,  recovered  a  judg- 
ment against  the  city  of  Manchester  for  injuries  received  by  a 
fall  from  a  public  way,  of  which  the  city  had  been  negligent, 
in  regard  to  protecting  the  sides  of  a  high  embankment.  The 
laws  of  Virginia  authorize  a  recovery  in  such  cases. 

The  chief  controversy  on  the  trial  in  the  Circuit  Court  was 
on  the  question  whether  the  city  or  a  bridge  company  was  re- 
sponsible for  the  condition  of  the  street  in  such  a  manner  as 
to  incur  liability  for  negligence  in  the  care  of  it.  That  part 
of  the  street  where  the  accident  occurred  constituted  also  the 
approach  to  a  bridge  across  the  James  Kiver,  between  the 
cities  of  Manchester  and  Richmond,  and  both  the  bridge  and 
this  approach  to  it  had  been  built,  at  least  nominally,  by  an  in- 
corporated company  called  the  James  River  Bridge  Company, 
and  the  contention  of  the  defendant  below  was  that  this  corpo- 
ration was  the  responsible  party  and  the  citj'  was  not. 

That  point  was  much  pressed  in  argument  before  us,  and  it 
seemed  to  be  assumed  that  if  the  bridge  company  was  liable 
the  city  was  not.  We  do  not  think  that  this  necessarily  fol- 
lows, for  the  bridge  company  may  be  liable  for  negligence  in 
regard  to  the  locus  in  quo  as  an  approach  to  and  part  of  their 
bridge,  while  the  city  may  also  be  liable  for  like  negligence 
regarding  it  as  a  street  for  the  care  of  which  it  is  responsible. 
The  question  in  this  case  is  whether  the  city  is  liable. 

This  depends,  in  our  opinion,  not  so  much  on  the  question 
whether  the  place  where  the  injury  occurred  was,  by  law, 
placed  under  the  exclusive  control  of  the  city,  as  whether  the 
city  authorities  had  so  far  aSsumed  the  care  of  it  as  one  of  the 
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streets  of  the  town  as  to  iucur  an  obligation  to  be  diligent  and 
watchful  in  the  performance  of  that  duty. 

The  judge  in  his  charge  to  the  jury  attached  much  impor- 
tance to  the  fact  that  the  bridge  was  built  by  money  advanced 
by  the  city  of  Richmond  and  the  town  of  Manchester,  and  as- 
sumed that  the  corporation  was  a  mere  matter  of  form,  and, 
though  chartered  by  the  Legislature,  was  only  an  agency  of 
the  two  municipal  corporations  to  connect  their  towns  by  a 
bridge  spanning  the  river  which  runs  between  them. 

"We  are  not  satisiied  of  the  soundness  of  this  view,  though  it 
appears  that  the  two  cities  owned  all  the  stock  and  advanced 
the  money.  It  still  remains  that  the  corporation  was  the  legal 
entity  which  owned  the  bridge  ;  that  if  it  had  borrowed  money 
or  created  debts  the  cities  would  not  have  been  liable  for  them 
without  an  express  agreement  to  that  eftect;  and  if  the  negli- 
gence by  which  plaintiff  suffered  was  solely  the  negligence  of 
the  bridge  company  and  its  officers,  the  city  of  Manchester 
would  not  have  been  liable  because  of  the  stock  held  by  it  in 
the  company  or  the  money  advanced  to  it. 

But  testimony  was  submitted  to  the  jury  tending  to  show 
that  after  the  bridge  and  this  approach  to  it  had  been  built,  or' 
commenced,  the  limits  of  the  city  of  Manchester  had  been  ex- 
tended so  as  to  include  this  part  of  the  bridge  or  approach,  and 
that  the  city  did  work  on  it  as  a  street,  or  extension  of  the 
street  into  which  it  ran,  and  in  many  ways  assuhied  such  con- 
trol of  it  as  it  did  of  other  streets. 

This  testimony  is  in  the  record,  and  was  proper  evidence  to 
sustain  the  proposition  that  the  city  authorities  had  so  acted  in 
regard  to  this  part  of  the  highways  of  the  city  as  to  make  it 
responsible  for  a  more  careful  attention  to  the  dangerous  con- 
dition of  it  than  was  given  by  them. 

The  counsel  of  defendant  prayed  several  instructions  in  re- 
gard to  the  sufficiency  of  this  evidence,  which  were  refused  by 
the  court,  and  instead  of  those  asked  it  gave  the  following  : 

"  There  are  three  questions  for  the  jury,  namely  : 

"  1st.  Whether  a  proper  guard  or  protection  had  been  pro- 


570  City  of  Manchester  v.  Ericsson.    [Oct.  Term, 

Opinion  of  the  court. 

vided  at  the  point  where  the  accident  to  the  plaintiff  occurred. 
If  there  was  not — 

"  2d.  "Whether  the  accident  was  in  consequence  of  the  ab- 
sence of  such  proper  guard  or  protection ;  and 

"  3d.  If  so,  whether  damage  ensued  to  the  plaintiff,  and  what 
amount  of  money  shall  be  allowed  as  the  measure  of  damage 
to  him. 

"If  the  jury  believe  from  the  evidence  that  a  proper  guard 
or  protection  to  the  highway  was  not  provided,  that  the  acci- 
dent occurred  in  consequence,  and  that  damage  ensued  to  the 
plaintiff  from  the  accident,  then  the  court  instructs  the  jury 
that  the  city  of  Manchester  is  liable  for  the  damage,  unless  it 
proves  that  the  plaintiff  sustained  his  injury  through  his  own 
negligence  or  want  of  care." 

It  will  be  seen  that  the  court  here  takes  from  the  jury  en- 
tirely the  question  whether  the  city  was  responsible  for  the 
want  of  the  guard  or  protection  which  was  absent,  and  in- 
structs them  peremptorily  that  if  such  protection  was  wanting 
and  the  accident  was  caused  by  its  absence,  the  city  was  liable. 

We  think  it  was  for  the  jury  to  decide  whether  the  city  had 
made  itself  responsible. 

The  evidence  on  this  subject  had  been  properly  submitted 
to  the  jury.  Whether  the  city  had  assumed  such  control  of 
the  locus  in  quo  as  to  make  it  responsible,  was  an  inference  of 
fact  to  be  drawn  from  all  the  testimonj'  by  the  jury,  and  not  a 
question  of  law  for  the  court. 

This  evidence  consisted  of  various  things  done  by  order  of  ' 
the  authorities  of  the  city  of  Manchester,  such  as  paying  the 
money  on  condemnation  of  the  land  for  the  use  of  the  bridge, 
regulating  the  grade  of  the  approach  to  the  bridge  and  of  the 
neighboring  streets,  continuing  the  pavement  of  the  street  into 
and  upon  this  approach,  depositing  cinders  on  it,  building  a 
fence  on  the  side  of  it,  and  otherwise  expending  money  on  it. 

In  our  opinion,  though  strongly  persuasive  of  the  proposition 
that  the  city  had  assumed  charge  of  the  place,  the  evidence 
was  not  necessarily  conclusive.    The  inference  was  one  of  fact 
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and  not  of  law,  and  was  to  be  made,  if  at  all,  by  the  jury,  under 
such  proper  instructions  on  the  matter  as  the  court  should  give, 
and  not  by  the  court  alone.  It  was  a  mixed  question  of  law 
and  fact,  proper  for  the  jury,  aided  by  the  court. 

For  this  error  the  judgmentof  the  Circuit  Court  is  reversed, 
and  the  case  remanded  with  instructions  to  set  aside  the  verdict 
and  grant  a  new  trial. 

Reversed. 


H.  Blennerhassett,  W.  A.  Stephens,  and  the  Charter  Oak 
Life  In'surancb  Company  v.  Hoyt  Sherman,  assignee  of 
B.  F.  Allen,  and  B.  F.  Allen. 

April  17,  1882. 

1.  A  mortgage  executed  by  an  insolvent  mortgagor  and  coveiing  his  en- 

tire estate,  to  iiis  creditor,  who  knows  of  his  insolvency,  and  wlio,  for 
the  purpose  of  giving  him  a  fictitious  credit,  conceals  the  mortgage  and 
withholds  it  from  the  record,  and  represents  the  mortgagor  as  liaving 
a  large  estate  and  unlimited  credit,  by  which  means  the  latter  is  en- 
abled to  contract  other  debts  which  he  cannot  pay,  is  void  iit  common 
law. 

2.  A  mortgage  executed  by  an  insolvent  debtor  with  intent  to  give  a  pref- 

erence to  his  creditor,  who  has  reasonable  cause  to  believe  him  to  be  in- 
solvent and  knows  it  to  be  made  in  fraud  of  the  provisions  of  the  bank- 
rupt act,  and  who,  for  the  purpose  of  evading  the  provisions  of  that 
act,  actively  conceals  and  withholds  It  from  the  record  for  two  months, 
is  void  under  the  bankrupt  act,  although  executed  more  than  two 
months  before  the  filing  of  a  petition  in  bankruptcy  by  or  against  the 
mortgagor. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Iowa. 

The  bill  in  this  case  was  filed  January  26,  1875.  The  suit 
was  brought  to  foreclose  a  mortgage  executed  by  B..F.  Allen, 
lately  of  the  city  of  Chicago,  in  the  State  of  Illinois,  to  Allen, 
Stephens  &  Co.,  of  the  city  of  New  York.  The  firm  was  com- 
posed of  B.  F.  Allen,  the  mortgagor,  and  William  A.  Stephens 
and  Herman  Blennerhassett.  The  bill  of  complaint  set  out  the 
mortgage  in  full,  as  follows : 
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"New  York,  18  Nov.,  1874. — I  hereby  acknowledge  the  re- 
ceipt of  four  hundred  and  sixty-five  thousand  four  hundred  and 
seventy-six  and  j^^^^  dollars  of  advance  to  the  Cook  County 
National  Bank  of  Chicago,  for  my  account,  same  being  made 
by  Allen,  Stephens  &  Co.  in  money,  paper,  and  indorsements. 
I  have  arranged  with  them  for  additional  advances.  In  con- 
sideration thereof  I  hereby  grant  and  convey  to  Allen,  Steph- 
ens &  Co.,  by  way  of  mortgage  and  security  for  such  advances, 
alf  my  real  estate  of  every  kind  and  description,  and  wherever 
situated.  B.  F.  Allen." 

This  instrumerit  was  duly  acknowledged  -by  Allen  before  a 
notary  public  in  the  city  of  New  York,  and  delivered  to  the 
complainants,  Stephens  and  Blennerhassett.  It  was  not  re- 
corded until  January  19,  1875.  On  that  day  it  was  filed  for 
record  in  Cook  conntj',  Illinois,  and  on  the  next  day  in  Polk 
county,  Iowa. 

The  bill  charged  "  that  in  consideration  of  said  security  the 
complainants  had  further  advanced  to  said  Allen  in  money  and 
valuable  securities,  and  become  personally  liable  by  indorse- 
ment of  securities  for  said  Allen,  in  the  further  sum  of  four 
hundred  and  thirty-four  thousand  five  hundred  and  twenty- 
three  dollars  and  twelve  cents,  making  a  total  amount  of  ad- 
vancements and'  indorsements  on  account  of  said  security  of 
the  sum  of  $900,000,  paid  and  advanced  by  your  orators,  and 
for  which  they  became  liable  as  indorsers."  The  bill  then 
gave  a  description  of  the  real  estate  which  complainants  claim- 
ed was  covered  by  the  mortgage,  and  prayed  for  an  account  of 
the  moneys  advanced  by  the  complainants  to  Allen,  and  the 
moneys  paid  by  them  on  account  of  the  liabilities  incurred  and 
the  amounts  intended  to  be  secured  by  the  mortgage,  and  for 
a  foreclosure  of  the  same  and  general  relief. 

On  February  8,  1875,  the  mortgage  mentioned  in  the  bill 
was  assigned  by  Allen,  Stephens  &  Co.  to  the  Charter  Oak 
Life  Insurance  Company  pf  Hartford,  Connecticut,  and  on 
April  17,  that  company,  leave  of  the  court  having  been  obtained 
allowing  it  to  intervene  and  become  a  party  complainant,  tiled 
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a  supplemental  bill,  in  which  the  assignment  of  the  mortgage 
was  averred.  On  February  23,  1875,  a  petition  in  bankruptcy 
was  filed  against  B.  F.  Allen  in  the  United  States  District 
Court  for  the  District  of  Iowa,  and  on  April  22  he  was  ad- 
judged a  bankrupt,  and  on  July  1  following  Iloyt  Sherman 
was  appointed  assignee  of  his  estate. 

Afterwards,  on  August  7, 1875,  Stephens  and  Blennerhassett 
and  the  Charter  Oak  Life  Insurance  Company  filed  their  bill 
of  review,  in  which  they  prayed  that  Hoyt  Sherman,  the  as- 
signee of  Allen,  might  be  made  a  party  defendant.  Allen 
was  retained  as  a  defendant  on  account  of  a  claim  of  home- 
stead which  he  set  up  tb  certain  of  the  property  covered  by  the 
mortgage. 

In  this  bill,  which  is  called  in  the  record  "a  bill  of  revivor 
and  consolidated  bill,"  the  complainants  averrfed  that  prior  to 
the  date  of  the  mortgage  Allen  had  applied  to  Stephens  and 
Blennerhassett,  as  copartners  in  the  firm  of  Allen,  Stephens  & 
Co.,  in  behalf  of  the  Cook  County  National  Banlc,  to  make  to 
the  bank,  upon  the  credit  and  responsibility  of  Allen,  certain 
large  advances  of  money,  commercial  paper,  and  indorsements, 
and  that  in  pursuance  of  such  application  Allen,  Stephens  & 
Co.  did  make  such  advances  to  the  amount  of  |465,476  prior 
to  the  date  of  the  mortgage,  and  that  after  its  date  "  they  con- 
tinued to  make  advances  of  money  and  valuable  securities  to 
the  said  Cook  County  National  Bank  at  the  request  of  said  B.  F. 
Allen  ;  and  between  the  said  date  of  the  ]8th  of  November, 
1874,  and  the  date  of  the  suspension  of  payment  by  the  said 
Cook  County  National  Bank,  as  hereinafter  set  forth,  in  addi- 
tion to  the  said  sum  of  four  hundred  and  sixty-five  thousand  four 
hundred  and  seventy-six  ^^-^  dollars  ascertained  and  acknowl- 
edged to  have  been  received  at  the  date  of  said  mortgage,  the 
said  Allen,  Stephens  &  Co.  advanced  in  the  aggregate  the  sura 
of  two  milUon  seven  hVindred  and  twenty-two  thousand  two 
hundred  and  eighty-four  and  ^Yo  dollars. 

"  That  said  Cook  County  National  Bank  from  time  to  time, 
between  said  dates,  to  wit,  between  the  said  18th  day  of  Novem- 
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ber,  1874,  and  the  18th  day  of- Jauuary,  1875,  made  remit- 
tances to  the  said  firm  of  Allen,  Stephens  &  Co.,  on  account  of 
said  advances,  which  remittances  \vtre  made  in  currency  and 
in  bills  receivable,  on  which  currency  was  realized,  and  all 
of  which  was  applied  on  account  and  was  sufficient  to  extin- 
guish and  did  extinguish  wholly  the  amount  so  advanced  prior 
to  the  date  of  the  execution  of  said  mortgage,  but  was  wholly 
inadequate  to  pay  the  amount  advanced-  subsequent  to  said 
date.  That  the  balance  due  on  account  of  said  advances  and 
in  excess  of  the  credits  and  remittances  aforesaid,  on  the  said 
18th  day  of  January,  1875,  and  still  due  and  unpaid,  is  the  sura 
of  nine  hundred  thousand  dollars." 

Hoyt  Sherman,  the  assignee,  filed  his  answer  to  this  bill,  in 
which  he  averred  that  the  advances  made  by  Allen,  Stephens 
&  Co.  prior  to  the  date  of  the  mortgage  were  made  to  Allen 
on  his  own  individual  account  and  for  his  owu  use,  and  not  to 
the  Cook  County  National  Bank,  but  denied  that  such  advances 
amounted  to  the  sura  of  $465,476,  "  or  anything  like  that 
amount."  He  admitted  the  execution  of  the  mortgage,  but 
charged  that  on  and  prior  to  its  date  Allen  was  largely  indebted 
to  persons  and  banks  in  New  York  city  and  to  the  Cook  County 
National  Bank ;  that  he  was  insolvent ;  his  liabilities  were  more 
than  $1,500,000,  and  exceeded  his  assets  by  at  least  $600,000; 
that  the  Cook  County  National  Bank  was  embarrassed  and  un- 
able to  pay  its  debts,  and  that  all  these  facts  were  then  well 
known  to  Stephens  and  Blennerhassett ;  that  they,  desiring  to 
take  advantage  of  the  necessities  of  Allen,  and  desiring  to  ex- 
tort from  him  a  raortgage  on  his  real  estate  in  Iowa  and  else- 
where, in  frand  of  his  other  creditors,  falsely  represented  to 
him  that  he  was  largely  indebted  to  the  firm  of  Allen,  Stephens 
&  Co.  for  advances  theretofore  made  to  the  Cook  County  Na- 
tional Bank  for  his  account, "  and  that  if  he,  Allen,  would  ex- 
ecute to  said  firm  an  ^agreement  or  mortgage  as  hereinbefore 
mentioned,  said  firm  of  Allen,  Stephens  &  Co.  would  advance 
or  procure  to  be  advanced  to  him  an  amount  that  would  be  suf- 
ficient to  enable  him  and  the  said  Cook  County  National  Bank 
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to  go  Oil  with  their  business,  and  that  they  would  continue  to 
make  such  advances  till  he  and  the  said  bank  had  gotten  over 
their  crippled  financial  condition,  and  were  able  to  go  on  with 
their  business  without  such  assistance;  and  that  if  he,  thesaid 
Allen,  would  do  so,  that  the  same  sliould  not  be  put  upon  record, 
and  should  not  in  any  manner  be  uttered  or  published ;  that  it 
should  be  held  by  said  Stephens  and  Bleniierhassett,  and  should 
be  kept  from  the  knowledge  of  all  the  general  creditors  of  said 
Allen  and  of  said  Allen,  Stephens  &  Co.;  that  the  only  use 
they  would  make  of  it  would  be  as  a  justification  to  their  depos- 
itors for  making  such  advances  to  said  Allen,  and  then  only  in 
case  any  question  should  be  made  with  them,  the  said  Stephens 
and  Bleniierhassett,  by  such  depositors  in  regard  thereto ;  and 
that  it  should  in  no  way  or  manner  have  any  force  or  validity, 
even  between  the  said  parties  thereunto,  unless  the  said  Allen, 
Stephens  &  Co.  should  advance  to  said  Allen  funds  sufficient 
to  enable  him  and  the  said  Cook  County  National  Bank  to  go 
on  with  their  business,  as  above  stated,  and  then  that  it  should 
be  held  by  them,  the  said  Stephens  and  Blennerhassett,  and  iu 
no  way  used  without  the  consent  of  the  said  Allen-. 

"  They  further  declared  to  Allen  that  if  he  refused  to  execute; 
said  mortgage  they  would  at  once  cease  to  make  advances-  to. 
him  or  the  Co  ^k  County  National  Bank,  and  would  take  no- 
steps  to  protect  the  drafts  drawn  by  the  Cook  County  National; 
Bank  on  New  York,  which  would  cause  its  suspension.  That 
Allen  being  in  great  need  of  money,  and  relying  on  the  repre- 
sentations of  Stephens  and  Blennerhassett,  and  believing. that, 
if  he  could  procure  the  aid  which  they  promised,  he  could, 
sustain  the  Cook  County  National  Bank  and  pay  off  his  debts,-, 
and  fearing  lest  Stephens  and  Blennerhassett  would  carry  out: 
their  threats,  executed  said  mortgage." 

The  answer  averred  that  Alien,  Stephens  &_ Co.,  on  and.', 
before  Januarj'  18, 1875,  refused  to  make  the  advances  upon  . 
the  making  of  which  alone  said  mortgage  w.iia  to  have  any 
validity  or  etiect,  even  between  the  parties  thereto^  and  saidJ 
firm  in  other  respects  failed  to  comply  withtb.e  promises  made,, 
c 
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upon  the  faith  of  which  the  said  mortgage  was  executed.  That 
ill  consequence  of  the  refusal  and  failure  of  Stephens  and  Blen- 
nerhassett to  comply  with  their  promises,  Allen  and  the  Cook 
County  National  Bank  were  compelled  to  and  did  suspend 
payment,  and  to  quit  business  and  go  into  liquidation,  arid  so  it 
was  averred  the  said  mortgage  became  null  and  void. 

The  answer  denied  that  after  the  execution  of  the  mortgage 
Allen,  Stephens  &  Co.  continued  to  make  advances  to  the  Cook 
County  National  Bank  ;  denied  that  there  was  due  from  Allen 
or  the  Cook  County  National  Bank  to  Allen,  Stephens  &  Co. 
the  sum  of  $900,000,  and  averred  that  Allen  and  the  Cook 
County  National  Bank  had  paid  and  delivered  to  Allen,  Steph- 
ens &  Co.  in  money  and  securities  sufficient  to  satisfy  all  the 
advances  of  said  iirm  to  Allen  and  the  Cook  County  National 
Bank,  if  any  such  were  made. 

It  was  further  averred  in  the  answer  as  follows : 
"That  on  and  prior  to  the  18th  day  of  November,  1874,  the 
date  of  said  pretended  mortgage,  the  said  B.  F.  Allen  and  the 
said  Cook  County  National  Bank  was  each  insolvent  and  unable 
to  pay  their  debts ;  that  said  firm  of  AJlen,  Stephens  &  Co., 
as  well  as  the  several  membiers  thereof,  had,  at  and  prior  to 
such  date,  reasonable  cause  to  believe  said  Allen  and  said  bank 
were  each  insolvent;  that  said  firm  fraudulently  procured  said 
Allen  to  execute  and  deliver  said  pretended  mortgage,  know- 
ing it  was  made  to  and  would  give  said  firm  a  preference  over 
the  other  creditors  of  said  Allen,  and  that  it  was  made  in  fraud 
of  the  provisions  of  the  bankrupt  law,  and  the  more  effectually 
to  perpetrate  such  fraud  on  the  general  creditors  of  said  Allen 
at  the  time  said  mortgage  was  executed  and  delivered,  and  said 
Stephens  and  Blennerhassett,  for  themselves  and  said  firm, 
agreed  to  conceal  the  same,  not  to  publish  the  same,  or  put  the 
same  op  record ;  and  in  pursuance  of  such  agreement  they  did, 
with  intent  to  defraud  the  general  creditors  of  said  Allen,  keep 
the  same  in  their  possession  for  two  months  after  it  was  ex- 
ecuted, and  until  the  19th  day  of  January,  1875,  and  until 
they  had  positive  knowledge  that  the  said  Allen  and  the  said 
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Cook  County  Bank  would  be  compelled  to  suspend,  when  said 
pretended  mortgage,  or  a  copy  thereof,  was  fraudulently,  and 
for  the  purpose  of  creating  an  illegal  preference  in  their  favor, 
filed  for  record  in  the  recorders'  ofSces  in  the  different  counties 
in  Iowa  and.  Illinois  wherein  the  real  estate  of  said  Allen  is 
situated.  That  while  said  mortgage  was,  as  aforesaid,  secretly 
kept  by  said  Stephens  and  Blennerhassett,  it  had  no  effect  or 
validity  as  against  the  other  creditors  of  said  Allen,  and  that 
as  to  them— if  valid  between  the  parties  to  it,  which  this  re- 
spondent denies^it  only  took  effect  at  and  from  the  time  the 
same  was  filed  for  record,  which  was  within  the  two  months 
next  prior  to  the  filing  of  the  petition  in  bankruptcy  against 
the  said  B.  F.  Allen,  and  on  which  he  was  adjudged  a  bank- 
rupt as  aforesaid ;  and  that  the  same  is  fraudulent  and  void 
under  and  by  virtue  of  the  provisions  of  the  national  bankrupt 
law  and  the  amendments  thereto,  and  that  the  same  is  now  a 
cloud  upon  the  said  real  estate  then  owned  by  said  Allen,  the 
title  of  which  has  passed  to  your  orator  as  the  assignee  of  said 
bankrupt,  and  it  ought  by  the  decree  of  this  honorable  court 
to  be  so  declared  and  said  cloud  removed." 

The  complainants  filed  the  general  replication  to  this  answer. 

Afterwards,  on  January  17,  1876,  an  amendment  was  filed 
to  the  said  "  consolidated  bill,"  in  which  it  was  averred  that, 
by  the  application  of  money  collected  by  Allen,  Stephens  & 
Co.  from  collateral  securities  held  by  them  to  secure  the  amount 
due  them  from  the  Cook  County- National  Bank,  the  amount 
of  such  indebtedness  had  been  reduced  to  the  sum  of  $784,000, 
by  reason  whereof  the  said  firm  of  Allen,  Stephens  &  Co.  had 
no  longer  any  beneficial  interest  in  said  mortgage,  but  the  en- 
tire and  absolute  interest  in  and  ownership  of  said  mortgage 
was  held  and  owned  by  the  Charter  Oak  Life  Insurance  Com- 
pany. 

Hoyt  Sherman,  as  assignee  of  B.  F.  Allen,  filed  his  cross- 
bill against  Stephens,  Blennerhassett,  and  the  Charter  Oak 
Insurance  Compan3%  alleged  the  invalidity  of  said  mortgage  on 
substantially  the  same  grounds  as  those  sqt  up  iu  the  answer, 
S7  vl 
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aud  prayed  that  the  mortgage  mentioned  in  the  original  bill 
might  be  declared  fraudulent  and  void,  and  the  cloud  upon  the 
title  to  the  real  estate  of  the  bankrupt,  B.  F.  Allen,  created  by 
the  registry  of  the  same,  might  be  removed.  The  defendants 
to  the  cross-bill  filed  their  answer  thereto,  to  which  Sherman, 
the  assignee,  tiled  the  general  replication. 

It  is  unnecessary  to  state  the  pleadings  in  greater  detail. 
Proofs  were  taken,  and  upon  final  hearing  the  Circuit  Court 
dismissed  the  original  bill  and  made  a  decree  in  accordance 
with  the  prayer  of  the  cross-bill,  declaring  the  mortgage  to  be 
null  and  void  and  cancelling  the  same.  The  appeal  of  the  com- 
plainants brings  up  this  decree  for  our  consideration. 

The  defendants  in  the  court  below  contended  that  the  mort- 
gage was  void  because — 

1st.  It  was  procured  by  fraud  and  used  without  the  consent 
of  Allen,  and  was  given  and  received  to  hinder,  delay,  and 
defraud  Allen's  creditors. 

2d.  It  was  concealed  and  kept  from  the  records  from  its 
date  until  January  19, 1875,  and  until  after  Allen  failed,  and  that 
such  concealment  gave  to  Allen  and  the  Cook  County  National 
Bank  a  delusive  and  fictitious  credit,  thereby  enabling  Allen, 
under  the  semblance  of  being  the  owner  of  a  large  amount  of 
unincumbered  real  estate,  to  deceive  and  mislead  other  persons 
to  give  him  credit  which  would  otherwise  have  been  withheld, 
by  reason  of  which  Allen  did  contract  debts  after  the  giving 
of  this  mortgage,  now  remaining  unpaid,  of  a  greater  amount 
than  the  value  of  the  real  estate  covered  by  this  mortgage. 
Many  of  these  debts  were  contracted  by  Allen,  Stephens  & 
Co.  upon  the  representations  of  W.  A.  Stephens  and  H.  Blan- 
nerhassett,  members  of  said  firm,  while  they  held  this  mort- 
gage in  concealment,  that  Allen's  real  estate  was  a  vast  prop- 
erty and  was  unincumbered. 

3d.  This  mortgage  was  a  fraudulent  preference  under  the 
provisions  of  sections  5128,  5129,  and  5130a  of  the  Eevised 
Statutes  of  the  United  States,  under  the  title  of  bankruptcy, 
then  in  force. 
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4th.  Tf  the  instrument  was  valid,  it  was  given  to  secure  a  debt 
of  B.  F.  Allen,  and  not  a  debt  of  the  Cook  County  National 
Bank;  and  that  B.  F.  Allen  did  not  then,  nor  does  he  now, 
owe  Allen,  Stephens  &  Co.  anj'thing. 

5th.  If  the  advances  were  made  by  Allen,  Stephens  &  Co. 
to  the  Cook  County  N'ational  Bank,  such  advances  would  cre- 
ate no  valid  debt  against  the  said  bank  under  section  5202  of 
the  Revised  Statutes  of  the  United  States,  and  being  no  debt 
there  can  be  no  mortgage. 

6th.  The  instrument  is  not  a  legal  mortgage  for  the  reason 
that  it  describes  neither  debt  nor  real  estate. 

Nourse  ^  Kaufman,  Hubbard  ^  Hyde,  and  Cdes  Morris,  for 
appellants. 

J.  S.  Polk  and  L.  H.  Msbee,  for  appellee. 

Woods,  J. — ^After  an  attentive  consideration  of  the  evidence 
in  this  case,  much  of  which  is  conilicting  and  irreconcilable, 
we  have  reached  the  conclusion  that  the  mortgage  which  is 
the  basis  of  the  suit  is  fraudulent  and  void  at  common  law, 
because  it  was  accepted  by  Allen,  Stephens  &  Co.  and  used  b}' 
them  to  hinder,  delay,  and  defraud  the  creditors  of  B.  F.  Allen, 
the  mortgagor,  and  that  it  is  also  void  under  that  section  of  the 
bankrupt  act  now  embodied  in  the  Revised  Statutes  of  the 
•  United  States  as  section  5128. 

We  shall  state  the  grounds  of  our  conclusion  as  succinctly 
as  the  case  will  admit.  We  are  relieved  from  any  discussion 
of  the  question  of  the  insolvency  of  Allen,  the  mortgagor,  by 
the  admissions  of  counsel  for  the  appellants.  It  is  conceded  by 
them — a  fact  which,  in  our  judgment,  the  evidence  abundantly 
shows — that  not  only  at  the  date  of  the  mortgage,  on  Novem- 
ber 18,  1874,  but  also  at  the  date  of  its  registration,  on  Jan- 
uary 19, 1875,  Allen  was  insolvent.  It  is  conceded  that  at  the 
same  dates  the  Cook  County  National  Bank  was  also  insolvent. 
We  may  add  to  this  concession,  what  is  perfectly  clear  from 
the  evidence,  that  the  insolvency  of  both  Allen  and  the  bank 
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was  actual  and  absolute;  that  their  assets  were  largely  inanffi- 
cient  to  pay  their  debts. 

In  order  to  a  clear  uuderstandiDg  of  the  controversy  between 
the  parties,  it  will  be  necessary  to  state  generally  the  financial 
history  of  B.  F.  Allen  and  of  the  firm  of  Allen,  Stephens  & 
Co.,  of  which  B.  F.  Allen  was  the  senior  member  po-ior  to  the 
date  of  the  mortgage. 

In  1856  Allen  commenced  business  as  a  private  banker  in 
Des  Moines,  Iowa.  He  soon  began  dealing  in  Iowa  lands. 
He  bought  claims,  made  entries,  and  located  them  mainly  in 
Polk  county,  Iowa.  The  real  estate  of  which  be  was  s6ized  at 
the  date  of  this  mortgage  had  cost  him  two  hundred  and  forty- 
two  thousand  six  hundred  and  sixteen  dollars,  and  that  of 
which  he  was  seized  on  January  18,  1875,  had  cost  him  two 
hundred  and  forty  thousand  seven  hundred  and  ninety-four 
dollars. 

He  continued  his  business  as  a  banker  in  Des  Moines  up  to 
a  short  time  before  the  proceedings  in  bankruptcy  were  insti- 
tuted against  him.  On  October  31, 1867,  he  was  appointed  by 
the  United  States  Circuit  Court  for  the  District  of  Iowa  re- 
ceiver in  the  case  of  Mark  Howard  v.  The  City  of  Davenport, 
then  pending  in  that  court,  and  as  such  there  came  into  his 
hands  five  hundred  and  forty-one  bonds  of  one  thousand  dol- 
lars each  of  the  Chicago,  Rock  Island  &  Pacific  Kailroad  Com- 
pany, and  between  ninety  thousand  dollars  and  one  hundred 
thousand  dollars  in  cash.  The  bonds  bore  seven  per  cent, 
interest  per  annum,  which  Allen  collected  as  it  fell  due, 
amounting  to  thirty-seven  thousand  eight  hundred  and  seventy 
dollars  per  annum.  He  continued  the  custodian  of  this  entire 
fund  until  May,  1873. 

In  1868,  according  to  Allen's  evidence,  which  is  corrobo- 
rated by  his  books,  his  assets  amounted  to  one  million^  six 
hundred  and  forty-one  thousand  and  seventeen  dollars,  and 
his  liabilities,  including  his  indebtedness  as  receiver,  amounted 
to  one  million  four  hundred  and  sixty-six  thousand  one  hun- 
dred and  thirty-one  dollars,  leaving  an  excess  of  assets  over 
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liabilities  of  one  hundred  and  seventy-four  thousand  eight 
hundred  and  eighty-six  dollars.  Of  these  assets  one  hundred 
and  fifty  thousand  dollars  were  invested  in  his  house  and  fur- 
niture, in  addition  to  the  cost  of  the  land,  one  hundred  and 
thirty  acres,  on  which  his  house  stood. 

It  is,  therefore,  apparent  that  at  the  time  mentioned  he  had 
little  or  no  available  capital  of  his  own  with  which  to  carry  on 
business.  This  state  of  his  affairs  caused  him  to  succumb  to 
the  temptation  to  use  the  trust  assets  in  his  possession  as  re- 
ceiver. Towards  the  close  of  the  year  1868  he  had  deposited 
a  part  of  the  Chicago,  Eock  Island  &  Pacific  Railroad  bonds, 
(which  we  shall  call  for  the  sake  of  brevity  Eock  Island 
bonds,)  which  belonged  to  this  trust  fund,  with  Gilman,  Son 
&  Co.,  bankers  in  the  city  of  New  York,  and  borrowed  upon 
them  as  collateral  security  the  sura  of  fifty-five  thousand  dol- 
lars. At  this  time  Blennerhassett  was  the  confidential  clerk 
of  Gilman,  Son  &  Co. 

On  November  2,  1868,  Blennerhassett  left  that  firm  and 
became  a  partner  in  the  banking-house  of  George  Opdyke  & 
Co.,  in  which  Stephens  was  already  a  partner.  At  the  so- 
licitation of  Blennerhassett,  Allen,  on  December  19,  1868, 
changed  his  account  from  Gilman,  Son  &  Co.  to  George 
Opdyke  &  Co.  During  the  years  1869, 1870,  and  1871,  it  is 
made  clear  by  the  letters  of  Allen  to  Opdyke  &  Co.,  which 
appear  in  the  record,  that  Allen  was  pressed  for  money  and 
embarrassed.  During  this  time  he  was  speculating  largely  in 
the  stock  of  the  Chicago,  Rock  Island  &  Pacific  Railroad 
Company,  and  had  used  through  Opdyke  &  Co.  a  large  part 
of  the  Eock  Island  bonds  which  belonged  to  the  receiver 
fund  in  his  possession. 

In  the  fall  of  1871  Stephens  and  Blennerhassett  began  ne- 
gotiations-with  Allen  with  a  view  to  a  partnership  between 
the  three  to  carry  on  the  business  of  banking  in  the  city  of 
New  York,  which  resulted  in  the  creation  of  the  partnership 
of  Allen,  Stephens  &  Co.,  which  began  business  on  January 
1,  1872.   '  , 
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It  was  agreed  that  Allen  should  furnish  the  capital  on  which 
the  partnership  was  to  do,  business.  The  amount  named  was 
fifty  thousand  dollars. 

At  this  time  Allen  was  largely  insolvent,  and  neither  Ste- 
phens nor  Blennerhassett  had  any  means.  Allen  never  con- 
tributed any  money  or  property  to  the  partnership  capital. 
Stephens  and  Blennerhassett  were  not  required  by  the  partner- 
ship articles  to  pay  anything,  and  paid  nothing.  The  firm, 
therefore,  started  without  any  capital  whatever ;  two  of  the 
partners  had  no  property,  and  the  other  owed  more  than  he 
could  pay. 

The  complainant,  the  Charter  Oak  Life  Insurance  Com- 
pany, at  once  made  a  large  deposit  with  the  new  firm,  and  in 
a  few  days  their  deposits  amounted  to  more  than  two  hundred 
thousand  dollars.  With  the  funds  thus  placed  in  their  hands 
they  paid  the  overdrafts  of  Allen  on  Grilman,  Son  &  Co.,  and 
received  from  them  the  securities  which  had  been  deposited 
with  them  by  Allen,  namely,  one  hundred  and  sixty-eight 
Eoek  Island  bonds  of  one  thousand  dollars  each,  certificates 
of  three  thousand  and  fifty  shares  of  stock  of  National  State 
Bank  of  Des  Moines,  and  of  nine  hundred  and  sixty  shares 
of  First  National  Bank  of  Des  Moines. 

His  unnecessary  to  trace  minutely  the  shifts  and  devices  to 
which  Allen  resorted  to  keep  afloat.  They  are  fully  shown  by 
the  record.  On  October  7,  1872,  it  appears  from  a  letter  ad- 
dressed to  him  by  Stephens  for  the  firm  of  Allen,  Stephens 
&  Co.,  that  he  was  indebted  to  the  Arm  in  the  sum  of  three 
hundred  and  seventj'-nine  th'ousand  dollars,  and  the  security 
held  by  the  firm  was  four  hundred  and  sixteen -Kock  Island 
bonds.  That  these  were  the  bonds  which  belonged  to  the 
fund  of  which  Allen  was  receiver,  the  record  leaves  no  doubt. 
Allen  so  testifies,  and  there  is  no  conflicting  testimony,  and  his 
possession  of  so  large  an  amount  of  these  bonds  is  not  other- 
wise accounted  for. 

All  the  bonds  which  belonged  to  the  receiver  fund  were  at 
various  times  pledged  by  Allen.     They  all  passed  through  the 


1881.]  Blennerhassett  v.  Sherman.  583 

Opinion  of  the  court. 

hands  of  New  York  brokers  as  collateral  security  for  loans 
made  by  him.  In  January,  1873,  all  the  Kock  Island  bonds 
held  by  Allen  as  receiver  were  in  the  hs^nds  of  a  broker  in 
New  York,  held  by  him  as  security  for  advances  made  to  Al- 
len. This  broker  continued  to  borrow  upon  them  for  Allen 
until  July  1,  1873,  when  he  commenced  selling,  and  continued 
to  sell  them  until  October,  1873,  before  which  nearly  all  were 
disposed  of,  some  of  them  at  quite  low  prices. 

During  the  months  of  February,  March,  and  April,  1873, 
Allen  paid  the  broker  who  negotiated  these  loans  for  him  the 
sura  of  |43,000  extra  interest  over  and  above  seven  per  cent, 
on  the  loans. 

Before  May,  1873,  it  fairlj'  appears  from  the  evidence  that 
Allen's  losses  had  entirely  consumed  the  receiver  fund  in- 
trusted to  him.  In  the  month  just  mentioned  he  was  ordered 
to  pay  into  court  by  the  middle  of  July  the  five  hundred  and 
fbrty-one  bonds  of  $1,000  each  which  had  come  into  his  hands 
as  receivei",  or  their  equivalent  in  money.  The  residue  of  the 
fund,  amounting  to  about  $300,000,  was  to  be  paid  in  May  of 
the  following  year.  He  was  in  a  desperate  strait,  and  resorted 
to  desperate  means  to  save  himself.  On  May  30,  1873,  he 
purchased  $275,000  of  the  stock  of  the  Cook  County  National 
Bank  of  Chicago,  Illinois,  which  gave  him  the  control  of  the 
bank.  He  paid  for  a  large  part  of  this  stock  by  his  checks  on 
the  bank,  and  the  residue  by  a  check  on  Allen,  Stephens  &  Co. 

Having  thus  obtained  the  control  of  the  Cook  County  Bank, 
which  had  a  deposit  of  $1,300,000,  he  paid  the  $541,000  de- 
manded of  him  as  a  part  of  the'  receiver  fund,  mainly  by  his 
checks  on  the  bank.  At  this  time  the  larger  part  of  the  re- 
ceiver's bonds  had  been  sold  and  their  proceeds  applied  to  the 
payment  of  moneys  borrowed  by  Allen  in  New  York  on  the 
pledge  of- the  bonds. 

In  the  fall  of  1873  Allen  bought  an  interest  in  the  New 
York  State  Loan  and  Trust  Compan_y.  His  purchases  of  stock 
in  that  institution  amounted  to  nearly  $200,000.  He  paid  for 
this  stock  by  giving  his  notes  and  a  check  ou  the  Cook  County 
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Bank.  His  object  in  making  this  purchase,  as  Allen  states  it, 
was  to  get  control  of  the  institution  and  be  enabled  thereby 
"  to  carry  his  assets  until  he  could  realize  on  them."  In  other 
words,  he  bought  the  stock  on  credit  with  a  view  to  get  in  his 
hands  the  cash  assets  of  the  trust  company. 

During  the  panic  of  September,  1873,  the  Cook  County  Bank 
lost  $100,000  by  the  purchase  of  worthless  drafts  drawn  by  one 
Badger.  The  bank  suspended  a  short  time,  but  soon  resumed. 

During  the  fall  of  1873  the  private  bank  of  Allen  at  Des 
Moines  and  the  National  State  Bank  of  Des  Moines,  in  which 
Allen  was  a  large  stockholder,  were  both  overdrawn  with  the 
house  of  Allen,  Stephens  &  Co.  They  were  both  hard  pressed 
for  money. 

In  January,  1874,  Allen  sold,  through  the  house  of  Allen, 
Stephens  &  Co.,  to  the  Charter  Oak  Life  Insurance  Company, 
bills  receivable,  "  in  the  shape  of  mortgages,"  drawn  from  his 
private  bank  in  Des  Moines,  to  the  amount  of  $114,000.  This 
money  all  passed  through  the  books  of  Allen's  private  bank  at 
Des  Moines. 

In  May,  1874,  the  house  of  Allen,  Stephens  &  Co.  made  a 
loan  of  $400,000  to  two  men  of  the  name  of  Hussey  and  Gris- 
bourne,  and  took  for  security  a  deed  of  trust  to  Stephens  upon 
a  silver  mine,  called  the  Mono  Mine,  in  Utah  Territory.  The 
Charter  Oak  Life  Insurance  Company  took  one-third  of  this 
loan  oft"  the  hands  of  Allen,  Stephens  &  Co.  The  mine  proved 
worthless,  and  the  entire  loan  was  a  dead  loss,  .taking  from 
Allen,  Stephens  &  Co.  $266,666.  This  largely  exceeded  all 
the  profits  made  by  the  firm  since  it  commenced  business,  and 
left  it  insolvent. 

In  October,  1874,  it  was  arranged  between  Allen  and  the 
Charter  Oak  Life  Insurance  Company,  the  negotiation  therefor 
having  been  carried  on  through  Allen,  Stephens  &  Co.,  that 
Allen  should  make  his  twelve  notes  for  $25,000,  payable  in 
five  years  from  date,  and  deliver  the  same  to  the  Charter  Oak 
Insurance  Company,  and  secure  the  same  by  pledge  of  mort^ 
gage  notes,  stocks,  and  bonds.    The  Charter  Oak  company 
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was  to  advance  to  Alleu  $300,000  on  the  notes  so  secured. 
Allen,  on  October  24,  1874,  made  his  notes  accordingly,  and 
delivered  them  to  Allen,  Stephens  &  Co.  for  the  Charter  Oak 
company,  and  the  company  sent  $300,000  of  its  paper  to  Al- 
len, Stephens  &  Co.  to  be  used  for  Allen's  benefit.  The  notes 
of  Allen  were  secured  by  the  pledge  of  mortgage  notes  amount- 
ing to  $277,041 ;  by  Cook  County  Bank  stock,  $70,000 ;  New 
York  State  Loan  and  Trust  Company  stock,  $100,000 ;  Na- 
tional State  Bank  of  Des  Moines  stock,  $30,000 ;  and  county 
bonds,  $500 ;  amounting  in  all  to  $478,000. 

On  the  same  day  Allen,  for  himself,  executed  to  Allen, 
Stephens  &  Co.  a  paper  writing,  in  which  he  authorized  them, 
in  case  he  became  indebted  to  them  for  loans  or  advances,  or 
liabilities  assumed  by  them  for  him,  to  sell,  without  notice  to 
him,  any  property,  things  in  action,  collateral  securities  belong- 
ing to  him  and  held  by  them,  or  to  hypothecate  the  same  and 
use  their  proceeds  towards  the  payment  of  such  indebtedness 
and  the  interest.  On  the  same  day  he  executed  and  delivered 
to  Allen,  Stephens  &  Co.  a  similar  paper  as  president  of  the 
Cook  County  Bank. 

Between  the  date  of  his  appointment  as  receiver  and  Octo- 
ber 24,  1874,  Allen  had  sustained  great  losses.  In  1871  he 
had  lost  by  stock  speculations  in  New  York  city  $200,000;  he 
had  lost  $50,000  by  a  subscription  to  the  Canada  Southern 
Eailroad ;  he  built  for  a  church  society  at  Des  Moines  a  church 
edifice,  in  which  was  tied  up  the  sum  of  $60,000,  and  which 
afterwards  resulted  in  a' loss  of  $50,000.  In  1873  and  1874  he 
had  lost  $200,000  as  a  member  of  the  firm  of  B.  F.  Murphy 
&  Co.,  and  $75,000  as  &  member  of  the  firm  of  H.  M.  Bush  & 
Co.,  and  $30,000  in  the  firm  of  Lewis  &  Stephens.  In  swamp, 
coal,  and  mountain  lands  he  lost  $61,000.  He  lost  in  corn 
speculations  in  Chicago  and  in  property  in  the  towns  of  South 
Evanston,  Illinois,  and  Sheffield,  Indiana,  $92,000.  He  sunk 
$35,000  in  the  stock  of  the  Toledo,  Wabash  and  Western 
Eailroad  Company,  and  lost  $30,000  in  the  firm  of  A.  T.  An- 
dreas ■&  Co.,  and  $10,000  invested  in  the  Grand  Pacific  Hotel 
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in  Chicago.  Besides  his  residence  and  furniture  at  Des  Moines, 
which  cost  him  ^150,000,  he  had  invested  in  a  residence  in 
Chicago  $50,000.  His  actual  losses  amounted  to  over  a  million 
of  dollars,  and  he  had  $200,000  invested  in  unproductive  real 
estate.  It  is  true  so  inveterate  a  speculator  sometimes  made 
a  fortunate  venture,  but  his  losses  were  greatly  in  excess  of 
his  gains. 

The  mortgage  on  which  this  suit  is  founded  was  given  on 
November  18,  1874.  On  that  day  the  firm  of  Allen,  Stephens 
&  Co.  was  insolvent,  and  Stephens  and  Blennerhassett  must 
have  known  it.  Their-  profits  since  January  1, 1872,  when  the 
partnership  was  formed,  had  not  exceeded  $200,000.  They 
began  with  no  capital.  Both  Stephens  and  Blennerhassett  had 
drawn  out  their  share  of  the  profits.  Allen's  share  remained, 
which  was  one-third,  and  amounted  to  about  $66,000.  The 
loss  of  the  firm  in  the  Mono  Mine  loan  was  $266,000,  leaving 
a  deficit  of  $200,000.  As  already  stated,  it  is  conceded  that 
at  the  date  of  the  mortgage  both  Allen  and  the  Cook  County 
Bank  were  insolvent.  But  they  were  not  merely  insolvent, 
but  irretrievably  so. 

On  that  day  Allen  owed  the  depositors  in  his  private  bank 
at  Des  Moines  $736,783 ;  he  owed  the  Cook  County  Bank 
$557,948,  the  Charter  Oak  Life  Insurance  Company  $300,000, 
the  Newark  Savings  Institution  of  Newark,  New  Jersey,  $200,- 
000,  making  an  aggregate  of  $1,794,726.  At  the  same  time, 
placing  a  liberal  estimate  on  the  value  of  his  assets,  they  did 
not  exceed  $800,000,  leaving  a  deficit  of  $994,727,  which  other 
smaller  items  of  indebtedness  shown  by  the  record  would  swell 
to  more  than  a  million  of  dollars,  the  excess  of  his  liabilities 
above  his  assets.  The  condition  of  the  Cook  County  Bank  on 
the  same  day  may  be  approximately  ascertained  from  the  fol- 
lowing facts :  On  November  18,  1874,  its  books  showed  its 
indebtedness  to  be  $1,891,620.  The  receiver  of  the  bank, 
testifying  on  August  26,  1876,  said  that  he  had  admitted  and 
given  certificates  for  claims  against  the  bank  to  the  amount  of 
$803,035,  that  other  claims  had  been  presented  to  the  amount 
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of  $915,000,  for  which  receiver's  certificates  had  not  been  given, 
and  that  the  amount  collected  from  its  assets  was  $92,000.  The 
cash  on  hand  when  the  receiver  took  possession  was. $4,000. 

Such  was  the  condition  of  the  firm  of  Allen,  Stephens  & 
Co.,  B.  F.  Allen,  and  the  Cook  County  Bank  when  the  mort- 
gage in  suit  was  executed. 

There  are  several  propositions  of  fact  which,  in  our  opinion, 
the  evidence  satisfactorily  shows.     A  statement  and  discussion 
of  the  evidence  which  sustains  these  conclusions  of  fact  would 
extend  this  opinion  beyond  reasonable  limits,  and  would  not  , 
be  profitable. 

First.  Allen  when  he  gave  the  mortgage  and  Stephens  and 
Blennerhassett  when  they  took  it  knew  that  both  Allen  and 
the  Cook  County  Bank  were  insolvent.  A  large  part  of  the 
correspondence  between  Stephens  and  Blennerhassett  and  the 
firm  of  Allen,  Stephens  &  Co.  on  the  one  hand,  and  Allen  on 
the  other,  commencing  before  the  partnership  of  Allen,  Steph- 
ens &  Co.  was  formed,  down  to  the  date  of  the  mortgage,  is  to 
be  found  in  the  record.  The  record  also  cbntains  the  corre- 
spondence between  Allen,  Stephens  &  Co.  and  the  Cook  County 
Bank,  and  many  letters  written  by  Allen,  Stephens  &  Co.  in 
the  interest  of  Allen,  and  much  correspondence  between  Steph- 
ens and  Blennerhassett.  This  evidence  shows  that  both  Allen 
and  the  Cook  County  Bank  were  on  the  verge  of  suspension 
from  the  time  when  Allen  was  compelled  to  replace  the  bonds 
intrusted  to  him  as  receiver  down  to  the  date  of  the  mortgage 
in  November,  1874,  and  their  suspension  in  January',  1875. 
It  also  brings  home  to  Stephens  and  Blennerhassett  the  knowl- 
edge of  the  desperate  shifts  and  devices  to  which  Allen  and 
the  bank  were  driven  to  meet  their  engagements  and  keep  the 
fact  of  their  utter  bankruptcy  from  the  knowledge  of  the  public. 
It  is  impossible  that  men  of  much  less  business  experience  and 
intelligence  than  they  are  shown  to  be  should  know  what  they 
did  of  the  resources  and  practices  of  Allen  and  the  Cook 
County  Bank,  and  not  have  known  of  the  insolvency  of  both. 

Notice  of  the  insolvency  of  Allen  was  also  brought  home 
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to  Stephens  and  Blennerhassett  by  their  knowledge  of  the  fact 
that  Allen  had  appropriated  to  his  own  schenaes  and  specula- 
tions a  fund  which,  principal,  and  interest,  amounted  to  over 
1800,000,  committed  to  his  custody  as  a  trustee  and  receiver. 
The  evidence  that  they  knew  of  the  fact  of  his  appointment 
as  receiver,  the  amount  of  the  fund  which  came  to  his  hands, 
and  the  appropriation  of  the  fund  to  his  own  uses,  is  conclu- 
sive. 

During  the  sixty  days  which  elapsed  between  the  date  of  the 
mortgage  and  its  registration,  the  proofs  of  the  insolvency  of 
Allen  and  the  Cook  County  Bank  accumulated,  and  Stephens 
and  Blennerhassett  knew  that  the  insolvency  was  hopeless  and 
irretrievable. 

Second.  The  record  shows  that  the  mortgage  covered  all 
the  property  of  Allen.  His  personal  property  had  long  been 
exhausted,  and  his  real  estate  was  all  that  remained  which  was 
not  pledged  for  his  debts. 

Third.  In  order  that  the  credit  of  Allen  and  the  .Cook  County 
Bank  might  not  be  impaired,  the  mortgage  was  purposely  with- 
held from  record  and  actively  concealed  by  Stephens  and  Blen- 
nerhassett until  after  the  suspension  of  both  Allen  and  the  Cook 
County  Bank  on  January  18,  1875. 

Blennerhassett  testifies  that  after  its  execution  he  disposed 
of  the  mortgage  as  follows :  "  I  put  it  in  our  safe  and  kept  it 
there  until  December  1,  when  I  gave  it  in  a  sealed  parcel  to 
A.  N.  Denman.  I  said  to  Denman  something  like  this :  '  Here 
is  a  sealed  package  which  contains  instructions  and  valuable 
documents ;  you  will  go  to  Chicago,  take  quarters  at  some  hotel 
there,  and  remain  there,  never  leaving  the  hotel  for  any  great 
length  of  time ;  and  should  a  telegram  come,  you  are  to  open 
that  parcel  and  obey  instructions.' " 

The  instructions  directed  Denman,  when  ordered  by  tele- 
gram to  act,  to  have  the  mortgage  recorded  in  Chicago,  and 
then  catch  the  first  train  for  Des  Moines,  Iowa,  and  ha/e  it 
recorded  there,  &c. 

On  January  18, 1875,  Allen  and  the  Cook  County  Bank  both 
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suspended.     On  the  next  day  Allen,  Stephens  &  Co.  sent  a 
telegram  to  Denman  at  Chicago,  as  follows:  "Open  your  in- > 
structions  and  act."     Denman  opened  his  instructions  and  fol- 
lowed them.     He  filed  the  mortgage  for  record  in  Chicago  on 
January  19  and  in  Des  Moines  on  January  20. 

Fourth.  While  the  mortgage  was  thus  kept  from  the  record 
and  from  public  knowledge,  Stephens  and  Blennerhassett  were 
busily  engaged  in  sustaining  the  credit  of  Allen  and  the  Cook 
County  Bank,  and  to  accomplish  their  end  falsely  and  fraud- 
ulently represented  Allen  to  be  a  man  worth  over  a  million  of 
dollars  and  of  unlimited  credit,  and  the  Cook  County  Bank 
to  be  sound  and  good. 

Fifth.  That  by  means  of  these  representations  of  Stephens 
and  Blennerhassett,  and  the  concealment  of  the  mortgage,  and 
the  withholding  of  it  from  the  record,  the  creditors  of  Allen 
and  the  Cook  County  Bank  were  misled  and  deceived,  and  in 
consequence  thereof  they  did,  between  the  date  and  the  regis- 
tration of  the  mortgage,  deposit  large  sums  of  money  in  Al- 
len's private  bank  at  Des  Moines  and  in  the  Cook  County  Bank, 
and  at  the  instance  of  Stephens  and  Blennerhassett  discounted 
the  paper  of  Allen  and  the  Cook  County  Bank  to  a  large  amount, 
and  that  such  deposits  and  discounts,  though  due,  still  remain 
unpaid. 

Sixth.  That  the  mortgage  was  made  by  Allen,  who  was  in- 
solvent, with  a  view  to  give  a  preference  to  the  firm  of  Allen, 
Stephens  &  Co.,  the  firm  being  a  creditor  of  Allen  individ- 
ually, and  the  firm  and  all  its  members  having  reasonable 
cause  to  believe  Allen  to  be  insolvent  and  knowing  that  the 
mortgage  was  made  in  framl  of  the  provisions  of  the  bankrupt 
act,  and  it  was  withheld  from  the  record  and  actively  concealed 
for  the  period  of  two  months  preceding  the  failure  of  Allen 
and  the  filing  of  the  petition  in  bankruptcy  against  him,  for 
the  purpose  of  protecting  it  from  assault  as  a  preference  void 
under  the  provisions  of  the  bankrupt  act. 

There  is  a  large  mass  of  evidence  in  the  record  which,  in 
our  opinion,  establishes  the  truth  of  the  foregoing  propositions 
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beyond  controversy.  The,  new  debts  which  were  contracted 
by  Allen  and  the  Cook  County  Bank,  after  the  date  of  the 
mortgage  and  before  its  registration,  on  the  strength  of  the 
representations  of  Stephens  and  Blennerhassett,  and  the  fact 
that  Allen's  property  appeared  to  be  unincumbered,  amounted 
to  a  larger  sum  than  the  value  of  the  real  estate  covered  by 
the  mortgage. 

By  the  aid  of  the  means  thus  obtained,  Stephens  and  Blen- 
nerhassett were  able  to  stave  off  the  suspension  of  Allen  and 
the  Cook  Count}'  Bank  for  a  period  of  exactly  two  months 
after  the  date  of  the  mortgage.  They  doubtless  supposed  this 
lapse  of  time  would  render  the  mortgage  proof  against  any 
attack  by  an  assignee  in  bankruptcy  of  Allen's  estate.  Allen 
and  the  bank  were  then  allowed  to  fail  and  the  mortgage  was 
placed  on  record. 

Upon  this  state  of  facts  we  are  of  opinion  that  the  mortgage 
was  a  fraud  upon  the  creditors  of  Allen,  and,  therefore,  void 
at  common  law,  and  without  regard  to  the  provisions  of  the 
bankrupt  act. 

It  is  not  to  be  disputed  that,  except  as  forbidden  by  the  bank- 
rupt law,  a  debtor  has  the  right  to  prefer  one  creditor  over 
another,  and  that  the  vigilant  creditor  is  entitled  to  the  ad- 
vantage secured  by  his  watchfulness  and  attention  to  his  own 
interests.  Neither  can  it  be  denied  that  the  mere  failure  to 
record  a  mortgage  is  not  a  ground  for  setting  it  aside  for  the 
benefit  of  subsequent  creditors  who  have  acquired  no  specific 
lien  on  the  property  described  in  the  mortgage. 

But  where  a  mortgagee,  knowing  that  his  mortgagor  is  in- 
solvent, for  the  purpose  of  giving  him  a  fictitious  credit  act- 
ively conceals  the  mortgage  which  covers  the  mortgagor's  en- 
tire estate  and  withholds  it  from  the  record,  and  while  so  con- 
cealing it  represents  the  mortgagor  as  having  a  large  estate 
and  unlimited  credit,  and  by  these  means  others  are  induced 
to  give  credit  to  the  mortgagor,  who  fails  and  is  unable  to 
pay  the  debts  thus  contracted,  the  mortgage  will  be  declared 
fraudulent   and  void   at  common  law,  whether   the  motive 
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of  the  mortgagee  be  gain  to  himself  or  advantage  to  hi8 
mortgagor. 

It  is  not  enough,  in  order  to  support  a  settlement  against 
creditors,  that  it  be  made  for  a  valuable  consideration ; — it 
must  be  also  bona  fide.  If  it  be  made  with  intent  to  hinder, 
delaj",  or  defraud  creditors,  it  is  void  as  against  them,  although 
there  may  be  in  the  strictest  sense  a  valuable  or  even  an  ade- 
quate consideration.  (Twyne's  Case,  3  Co.  Kep.;  81 ;  Holmes 
V.  J.'enney,  3  Kay  &  J.,  99  ;  Craig  v.  Martin,  12  Allen  ;  Brady 
V.  Briscoe,  J.  J.  Marsh.,  212  ;  Bozman  v.  Draughn,  3  Stew., 
843  ;  Farmers'  Bank  v.  Douglass,  11  Sme.  &  Mar.,  469;  Burn 
V.  Ahl,  29  Penn. ;  Root  v.  Reynolds,  32  Vt.,  139  ;  Kempner  v. 
Churchill,  8  Wall.,  362 ;  Kerr  on  Fraud  and  Mistake,  200.) 

As  long  ago  as  the  case  of  Ilungerford  v.  Earle,  2  Vern., 
260,  it  was  held  that  "  a  deed  not  at  first  fraudulent  may  after- 
wards become  so  by  being  concealed  or  not  pursued,  by  which 
means  creditors  are  drawn  in  to  lend  their  money."  This  doc- 
trine has  been  repeatedly  reajBBrmed.  (Chancellor  Kent,  in 
Hiidreth  v.  Sands,  2  Johns.  Ch.,  35 ;  Scrivener  v.  Scrivener, 
7  B.  Monr.,  374  ;  Bank  of  the  United  States  v.  Hinemau,  6 
Paige,  526.) 

In  Coates  ».  Gerlach,  44  Penn.,  43,  a  deed  of  land  had  been 
made  directly  by  a  husband  to  his  wife.  The  deed  bore  date 
March  23,  1857,  but  was  not  filed  for  record  until  December 
2,  1857.  On  January  21,  1858,  the  husband,  professing  to  act 
for  his  wife,  sold  the  land  to  a  third  party.  The  creditors  of 
the  husband  attached  the  unpaid  part  of  the  purchase-money 
in  the  hands  of  the  vendees,  and  between  them  and  the  wife  a 
contest  arose  on  the  question  which  had  the  better  right  to  the 
proceeds  of  the  sale.  Touching  this  controversy,  Mr.  Justice 
Strong,  delivering  the  opinion  of  the  court,  said :  "  There  is 
another  aspect  of  the  case  not  at  all  favorable  to  the  wife.  It 
is  that  she  withheld  the  deed  of  her  husband  from  record  until 
December  2,  1857.  In  asking  that  a  deed  void  at  law  should 
be  sustained  in  equity,  she  is  met  with  the  fact  that  she  asserted 
no  right  under  it,  in  fact  concealed  its  existence  until  after  her 

D 


592  Blbnnerhassett  d.  Sherman.        [Oct.  Temi, 

Opinion  of  the  court. 

husband  had  contracted  the  debts  against  which  she  now  seeks 
to  set  it  up.  There  appears  to  have  been  no  abandonment  of 
possession  bj'  the  husband.  Even  if  the  deed  was  delivered 
on  the  day  of  its  date,  the  supineness  of  the  wife  gave  to  the 
husband  a  false  credit,  and  equity  will  not  aid  her  at  the  ex- 
pense of  those  who  have  been  misled  by  her  laches." 

So  in  Hilliard  v.  Cag'e,  46  Miss.,  309,  it  was  held  that  a 
deed  of  trust  in  the  nature  of  a  mortgage,  valid  on  its  face, 
and  not  made  or  received  with  any  intent  to  defeat  existing 
or  future  creditors,  may  nevertheless  be  held  to  be  fraudulent 
and  void  as  to  all  creditors,  existing  and  future,  by  evidence 
aliundR  showing  the  conduct  of  the  parties  in  their  dealings  in 
reference  to  the  deed.  The  principal  circumstance  relied  on 
in  this  case  to  avoid  the  deed  was  the  fact  that  the  grantor  re- 
tained possession  of  the  property  and  the  deed  was  withheld 
from  record,  and  the  mortgagor  w.is  thereby  enabled  to  con- 
tract debts  upon  the  presumption  that  the  property  was  unin- 
cumbered. The  court  declared  that  "  the  natural  and  logical 
elfeet  of  the  agreement  and  assignment,  and  the  conduct  of 
the  parties  thereto,  was  to  mislead  and  deceive  the  public,  and 
induce  credit  to  be  giv.en  to  the  mortgagor,  which  he  could 
not  have  obtained  if  the  truth  had  been  known,  and,  there- 
fore, the  whole  scheme  was  fraudulent  as  to  subsequent  cred-  , 
itors,  as  much  so  as  if  it  had  been  contrived  from  that  motive 
and  for  that  object." 

In  the  case  bf  Gill  v.  Griffith  and  Schley,  2  Md.  Ch.,  270, 
the  court  decided  that  a  party  cannot  be  permitted  to  take  a 
bill  of  sale  or  mortgage  of  chattels  from  another  for  his  own 
security,  leave  the  mortgagor  in  possession  and  o.stensibly  the 
owner,  and  at  his  request  and  to  keep  the  public  from  a 
knowledge  of  its  existence  withhold  it  from  record  for  an  in- 
definite period,  renewing  it  periodically,  and  then  receive  the 
benetit  of  it  by  placing  the  last  renewal  upon  record,  to  the 
prejudice  of  others  whom  the  possession  and  ostensible  owner- 
ship of  that  very  property  by  the  mortgagor  have  induced  to 
contide  in  him.     The  mortgage  which  was  in  controversy  in 
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this  case  was,  therefore,  declared  void.  Upon  appeal,  the 
Court  of  Appeals  affirmed  the  decree  for  the  reasons  assigned 
by  the  chancellor.  (See  note  of  the  reporter  ,at  the  end  of 
the  case.) 

So  in  the  case  of  Hafner  v.  Irwin,  1  Iredell,  490,  which 
grew  out  of  the  making  of  a  deed  of  trust  by  one  Dwight  to 
the  plaintiff,  Hafner,  to  secure  certain  creditors  named  thereon, 
it  was  said : 

"  There  was  evidence  tending  to  show  that  it  was  a  condi- 
tion of  this  instrument,  and  as  understood  between  the  par- 
ties thereto,  that  it  should  not  be  registered  nor  put  in  use, 
but  kept  a  secret  from  the  world  until  after  the  20th  of  Feb- 
ruary ensuing  the  date.  *  *  *  *  There  was  also  evidence 
tending  to  show  that  it  was  a  further  part  of  the  agreement 
between  the  parties  that  the  transaction  should  be  kept  secret, 
at  all  events  until  the  debtor  should  escape  beyond  the  reach 
of  the  process  of  his  creditors.  *  *  *  »  -^g  need  not 
and  can  not  lay  down  as  a  rule  of  law  that  those  who  take 
securities  from  a  debtor  about  to  abscond  must  apprise  cred- 
itors of  his  intention  to  place  himself  beyond  their  reach, 
under  penalty  of  forfeiting  such  securities ;  but  we  feel  our- 
selves justified  in  holding  that  when  secrecy  is  part  of  the 
consideration  of  such  securities,  the  securities  are  contaminated 
thereby,  and  ought  not  to  be  regarded  as  given  bona  fide." 

In  Hildeburn  v.  Brown,  17  B.  Mon.,  779,  a  mortgage  was 
executed  by  one  Sherwood  to  the  plaintiffs,  which  they  with- 
held from  record.     Commenting  on  that  fact,  the  court  said : 

"The  petition  of  appellants  avows  that  the  arrangement 
between  their  agents  and  Sherwood  was  to  withhold  the  mort- 
gage from  registration  for  the  purpose  of  sustaining  the  latter 
in  business,  and  not  to  record  the  same  unless  there  was  dan- 
ger of  Sherwood's  failure.  *  *  *  *  The  effect  of  this 
arrangement,  though  it  may  not  have  originated  in  any  actual 
fraudulent  or  evil  purpose,  was  to  secrete  from  the  pubUc  eye 
the  true  condition  of  the  debtor,  and  therebj'  enable  him, 
under  the  semblance  of  being  the  owner  of  unincumbered 
38  v4 
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real  estate,  to  deceive  and  mislead  other  persons  by  inducing 
them,  upon  the  faith  of  his  supposed  unembarrassed  condi- 
tion, to  give  him  credit  which  would  otherwise  have  been 
withheld.  Such  contrivances  or  acts,  though  not  designed  to 
perpetrate  an  actual  fraud  upon  other  persons,  have  an  inevi- 
table tendency  that  way,  and  are  obviously  opposed  to  the 
general  policy  of  the  law  requiring  the  public  registration  of 
all  liens  and  incumbrances  upon  property  permitted  to  be  re- 
tained and  claimed  by  debtors. 

"If  not  directly  within  that  class  of  acts  which  the  law  de- 
nominates constructive  frauds,  it  approximates  so  nearly  to  it 
that  the  party  avowing  himself  a  participant  in  such  trans- 
action ought  not  to  receive  the  countenance  or  aid  of  the 
chancellor  in  enforcing  any  lien  or  claim  growing  out  of  it  as 
against  a  third  person." 

The  case  of  Neslin  v.  Wells,  Fargo  &  Co.,  decided  by  this 
court  at  the  present  term,  arose  in  the  Territory  of  Utah, 
where  the  law  permitted  but  did  not  require  the  registration 
of  mortgages,  but  where  there  was  a  general  custom  to  record 
such  instruments.  Neslin,  the  vendor  of  land,  took  from 
Smith,  his  vendee,  a  mortgage  to  secure  a  part  of  the  purchase- 
money,  but  did  not  file  it  for  record  until  after  a  subsequent 
mortgage  executed  by  the  vendee  on  the  same  land,  to  one 
Kerr,  had  been  filed  for  record,  Kerr  having  no  notice,  actual 
or  constructive,  of  the  prior  mortgage  to  Neslin.  It  was  held 
by  the  court,  Mr.  Justice  Matthews  delivering  its  opinion, 
that  "  under  the  circumstances  of  the  case  there  arose  a  duty 
on  the  part  of  Neslin,  the  vendor,  to  record  his  purchase- 
money  mortgage,  towards  all  who  might  become  subsequent 
purchasers  for  value  in  good  faith,  a  breach  of  which  in  respect 
to  Kerr,  the  subsequent  mortgagee  without  notice,  constituted 
such  negligence  and  laches  as  in  equity  requires  that  the  loss 
which  in  consequence  thereof  must  fall  on  one  of  the  two, 
shall  be  borne  by  him  by  whose  fault  it  was  occasioned."  (See, 
also,  Worseley  v.  De  Mattos,  1  Burr,  467,  and  Tarback  v. 
Marbury,  2  Vern.,  510.) 
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The  principles  upon  which  these  decisions  are  based  are,  in 
our  opinion,  conclusive  of  this  case.  None  of  the  cases  cited 
disclose  such  a  premeditated  and  contrived  purpose  to  deceive 
and  defraud  other  creditors  of  the  mortgagor  as  appears  in 
this.  We  are  of  opinion,  therefore,  that  the  mortgage  exe- 
cuted by  Allen  to  Allen,  Stephens  &  Co.,  on  November  18, 
1874,  which  the  complainants  in  this  case  seek  to  foreclose,  is 
a  fraud  upon  the  creditors  of  Allen  and  void  at  common  law. 

We  further  declare  that  a  mortgage  executed  by  an  insolv- 
ent debtor,  with  intent  to  give  a  preference  to  his  creditor, 
who  has  reasonable  cause  to  believe  him  to  be  insolvent,  and 
knows  it  to  be  made  in  fraud  of  the  provisions  of  the  bank- 
rupt act,  and  who,  for  the  purpose  of  evading  the  provisions 
of  that  act,  actively  conceals  and  withholds  it  from  record 
for  two  months,  is  void  under  the  bankrupt  act,  notwithstand- 
ing the  fact  that  it  was  executed  more  than  two  months  before 
the  tiling  of  a  petition  iu  bankruptcy  bj'  or  against  the  mort- 
gagor. 

If  the  mortgage  had  been  executed  within  the  period  of 
two  months  next  before  the  filing  of  the  petition  in  bankruptcy, 
it  would  have  been  void  under  the  letter  of  the  bankrupt  act. 
Where  all  the  other  circumstances  necessary  to  render  the 
mortgage  void  concur,  the  device  of  concealing  it  until  the 
two  months  have  elapsed  cannot  save  it.  It  is,  notwithstand- 
ing the  lapse  of  time,  a  fraud  on  the  policy  and  objects  of  the 
bankrupt  law,  and  void  as  against  its  spirit. 

The  conduct  of  the  mortgagees  in  this  case  shows  them  to 
be  without  claim  to  the  consideration  of  a  court  of  equity. 
On  the  contrary,  it  clearly  appears  to  be  the  duty  of  the  court 
to  take  care  that  they  shall  not  reap  the  fruits  of  their  fraudu- 
lent practices.  Their  assignee  of  the  mortgage,  the  Charter 
Oak  Life  Insurance  Company,  stands  in  no  stronger  position. 
The  decree  of  the  Circuit  Court  must  be  affirmed. 

Affirmed. 
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The  City  of  Louisiana  v.  Elizabeth  W.  Taylor. 

April  84, 1883. 

1 .  The.  city  of  Louisiana  had,  under  the  twenty-ninth  section  of  the  legisla- 

tive act  incorporating  tl:\e  Louisiana  anil  Missouri  River  Railroad,  the 
riglit  to  subscribe  to  the  stock  of  said  railroad,  and,  undei-  the  tenth  sec- 
tion of  the  city  charter  i)assed  February  16, 1865,  the  right  to  issue  bonds 
to  paj-  for  such  subscription,  if  authorized  by  popular  vote. 

2.  Ifor  is  this  power  so  conferred  by  the  charter  repealed  by  the  Constitu- 

tion of  Missouri  that  took  effect  on  July  4, 1865,  that  being  entirely 
prospective ;  nor  by  the  seventeenth  section  of  the  general  lailroad 
law  of  Missouri  of  1866,  which  is  a  mere  enabling  act,,  containing  no 
words  of  prohibition  and  not  inconsistent  witli  the  special  power  pre- 
viously conferred  by  the  charter.. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

James  0.  Broadhead  and  David  P.  Dyer,foi'  plaintiff  in  error, 

Clinton  Rowell  and  Thomas  K.  SJdnker,  for  defendant  in  error. 

Matthews,  J. — The  defendant  in  error,  a  citizen  of  Illinois, 
brought  this  action  against  the  plaintiff  in  error,  a  municipal  cor- 
poration of  Missouri,  to  recover  the  amount  alleged  to  be  due 
upon  certain  bonds  and  coupons  issued  by  the  latter  in  payment 
of  a  subscription  to  the  capital  stock  of  the  Louisiana  and  Mis- 
souri Eiver  Railroad  Company,  a  corporation  authorized  by  law 
to  construct,  and  which  has  constructed  in  pursuance  thereof,  a 
railroad  from  the  city  of  Louisiana  to  the  Missouri  River.  The 
bonds  sued  on  were  dated,  some  in  September,  others  in  Octo- 
ber and  in  November,  1&69,  and  matured  on  January  1, 1876, 
1877,  and  1878,  and,  together  with  coupons  falling  due  since 
January,  1876,  remain  unpaid.  All  coupons  maturing  pre- 
viously, together  with  the  principal  of  a  portion  of  the  whole 
issue  of  bonds,  had  been  paid  by  taxes  regularly  levied  aud 
collected  by  the  proper  authorities  of  the  city  from  the  year 
1867  to  1876.  Certificates  of  the  stock  in  the  railroad  company 
were  issued  in  pursuance  of  the  subscription,  and  were  ac- 
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cepted  by  the  city,  which  has  ever  since  exercised  its  rights  as 
a  stockholder. 

The  defense  was  that  the  bonds  were  void  for  waut  of  power 
in  the  municipal  corporation  to  issue  them. 

There  was  a  judgment  in  favor  of  the  plaintiff  below,  to  re- 
verse which  this  writ  of  error  is  prosecuted. 

Each  of  the  bonds  sued  on  contains  a  recital  that  it  "  is  is- 
sued by  the  city  of  Louisiana  under  authority  of  the  General 
Assembly  of  the  State  of  Missouri,  entitled  '  An  act  incorpo- 
rating the  Louisiana  and  Missouri  River  liailroad  Company-,' 
approved  March  10,  1859 ;  also  an  ordinance  of  the  city 
council  of  the  city  of  Louisiana,  No.  502,  passed  June  12, 
1866." 

The  reference  to  the  railroad  charter  is  to  the  twenty-ninth 
section  of  the  act  of  incorpoi-ation,  which  reads  as  follows: 

"  Sec.  29.  It  shall  be  lawful  for  the  County  Court  of  any 
county  in  which  any  part  of  the  route  of  said  railroad  may  be 
to  subscribe  to  the  stock  of  said  company,  and  it  may  invest 
its  funds  in  stock  of  said  company  and  issue  the  bonds  of  such 
county  to  raise  funds  to  pay  the  stock  thus  subscribed,  and  to 
take  proper  steps  to  protect  the  interest  and  credit  of  the  county. 
Such  County  Court  may  appoint  an  agent  to  represent  the 
county,  vote  for  it,  and  receive  its  dividends;  and  anj' city, 
town,  or  incorporated  company  may  subscribe  to  the  stock  of 
said  railroad  company  and  appoint  an  agent  to  represent  its 
interests,  give  its  vote,  and  receive  its  dividends,  and  may  take 
proper  steps  to  guard  and  protect  the  interests  of  said  city, 
town,  or  incorporation." 

The  tenth  section  of  the  act  incorporating  the  city  of  Louisi- 
ana, passed  February  16,  1865,  was  as  follows ; 

?'  The  city  shall  have  power  to  subscribe  for  stock  in  any  in- 
corporative  railway  company  connecting  with  the  cjty  of  Lou- 
isiana, or  give  any  bonus  to  any  institution  of  learning,  by  sub- 
mitting an  'ordinance  making  the  appropriation,  or  authorizing 
the  issue  of  bonds  for  any  such  purpose,  to  a  vote  of  the  quali- 
fied voters  of  the  city,  at  any  general  electiou  held  in  the  city,^ 
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or  at  any  special  election  expressly  ordeced,  at  which  election 
the  majority  of  the  votes  cast  shall  be  for  such  ordinance  ;  pro- 
vided the  debt  of  the  city  shall  never  exceed  one  hundred  and 
.fifty  thousand  dollars." 

In  pursuance  of  this  provision  of  the  city  charter  the  city 
council,  on  June  12, 1866,passed  ordinance  No.  502,  recited  in 
the  bonds  in  suit,  providing  for  an  election  to  be  held  on  the 
first  Tuesday  in  July,  1866,  on  the  proposition  to  subscribe  for 
stock  in  the  Louisiana  and  Missouri  River  Railway  Company 
for  an  amount  not  exceeding  $50,000. 

The  election  provided  for  by  this  ordinance  was  in  fact  held, 
the  result  of  which  was  that  176  votes  were  cast  in  favor  of 
the  proposition  to  46  votes  in  the  negative. 

Thereupon  the  city  council  passed  an  ordinance  authorizing 
the  subscription  of  $50,000  to  the  capital  stock  of  the  railway 
company;  and  the  issue  of  bonds  for  the  payment  of  the  same. 
The  subscription  was  made  and  the  bonds  delivered. 

The  Constitution  of  Missouri  that  went  into  operation  July 
4, 1865,  contained  the  following  provision  : 

"  Sec.  14.  The  General  Assembly  shall  not  authorize  any 
county,  city,  or  town  to  become  a  stockholder  in  or  to  loan  its 
credit  to  any  company,  association,  or  corporation,  unless  two- 
•  thirds  of  the  qualified  voters  of  such  county,  city,  or  town,  at 
a  regular  or  special  election  to  be  held  therein,  shall  assent 
thereto." 

It  also  contained  this  provision  : 

"  Art.  II,  sec.  3.  All  statute  laws  of  this  State  now  in  force 
not  inconsistent  with  this  Constitution  shall  continue  in  force 
until  they  shall  expire  by  their  own  limitation,  or  be  amended 
.orvrepealed  by  the  General  Assembly." 

At  its  first  session  after  the  adoption  of  this  Constitution  the 
'O-eneral  Assembly  of  Missouri  passed  a  general  railroad  law, 
{Rev.  Stat.  Missouri  1865,  p.  372,)  which  it  is  claimed  went 
into  eft'ect  March  19,  1866,  and  which  contained  the  provision 
ibililowing,  to  wit : 

•"It  shall  be  lawful  for  the  County  Court  of  any  county,  the 
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city  council  of  any  city,  or  the  trustees  of  any  incorporated 
town  to  take  stock  for  such  city,  county,  or  town  in,  or  to 
loan  the  credit  thereof  to,  any  i-ailroad  company  duly  organ- 
ized under  this  or  any  law  of  this-State;  provided  that  two- 
thirds  of  the  qualified  voters  of  such  county,  city,  or  town,  at 
a  regular  or  special  election  to  be  held  therein,  shall  assent  to 
such  subscription." 

At  the  same  session  of  the  Legislature  it  was  also  enacted 
(Rev.  Laws  of  Missouri,  ch.  224,  sec.  6,  p.  882)  that  "  all  acts 
and  parts  of  acts  of  a  private,  local,  or  temporary  nature,  or 
specifically  applicable  to  particular  cities  or  counties,  in  force 
on  the  1st  day  of  November,  A.  D.  1865,  not  repealed  by  or 
repugnant  to  the  provisions  of  the  general  statutes  or  some 
act  of  the  present  General  Assembly,  shall  continue  in  force 
or  expire  according  to  their  respective  provisions  or  limita- 
tions." 

These  are  all  the  statutory  provisions  supposed  bj'  counsel 
for  the  respective  parties  to  have  any  material  bearing  upon 
the  question  at  issue.  , 

The  power  to  subscribe  to  the  capital  stock  of  the  railroad 
•company  is  expressly  given  to  the  city  of  Louisiana  by  the 
twenty-ninth  section  of  the  charter  of  the  former.  Whether 
that  grant  of  power  carries  with  it  the  incidental  authority  to 
payits  subscription  by  an  issue  of  bonds,  or  whether,  upon  a  fair 
construction  of  the  terms  of  that  section,  the  exercise  of  such 
an  authority  is  within  the  meaning  of  the  law,  it  is  not  neces- 
sary for  us  to  discuss  or  decide ;  for.  whatever  might  be  a 
proper  construction  of  the  section  if  it  stood  by  itself,  we 
think  it  must,  at  the  time  when  the  bonds  in  suit  were  issued, 
he  interpreted  in  connection  with  the  tenth  section  of  the  city 
charter,  which  had  in  the  meantime  been  enacted.  That  sec- 
tion in  explicit  terms  recognized,  and  thereby  conferred  upon 
the  city,  the  power  to  issue  bonds  in  payment  of  its  subscrip- 
tion to  the  stock  of  any  railway  company  connecting  with  it, 
upon  condition,  however,  of  the  approval  of  the  ordinance 
authorizing  the  issue  by  a  majority  of  the  votes  cast  at  an 
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election  held  for  that  purpose ;  and  we  think  that  limitation 
must  be  taken,  thereaf'tei",  as  imposed  upon  the  power  granted 
to  the  city  in  the  railway  charter.  Such  was,  in  fact,  the  con- 
struction put  by  the  city  upon  its  own  powers,  for  the  bonds  in 
suit  purport  to  be  issued  in  pursuance  of  authority  conferred 
by  a  majority  of  the  votes  east  at  such  an  election,  approving 
the  ordinance  passed  to  that  end. 

The  ordinance  submitted  to  the  vote  of  the  electors  at  that 
election,  authorizing  the  issue  of  the  bonds,  was,  we  think, 
in  all  respects  in  conformity  with  the  law,  and  sufficient.  But 
it  is  contended  by  the  plaintiff  in  error  that  fhe  provision  of 
the  city  charter,  in  accordance  with  which  it  was  passed,  had 
been  repealed  before  the  vote  was  taken  and  the  subscription 
made. 

It  has  been  repeatedly  held  by  the  Supreme  Court  of  Mis- 
souri, in  decisions  approved  and  followed  uniformly  by  this 
court,  that  such  repeal  is  not  the  direct  and  immediate  result 
of  the  Constitution  itself;  that,  on  the  contrary',  the  prohibition 
contained  in  that  instrument  is  u  limitation  merely  upon  the 
power  of  the  Legislature  for  the  future,  so  that  it  should  not 
thereafter  grant  authority  to  municipal  corporations  to  become " 
stockholders  in  companies  except  upon  the  terms  expressly 
mentioned,  and  that  all  previous  grants  of  such  authority  re- 
main in  their  original  force  until  duly  revoked,  unaffected  by 
the  constitutional  provision.  (County  of  Callaway  v.  Foster, 
93  U.  S.,  570  ;  County  of  Scotland  v.  Thomas,  94  U.  S.,  682 ; 
County  of  Henry  v.  Nicolay,  95  U.  S.,  619;  County  of  liay  v. 
Vansycle,  96  U.  S.,  675  ;  County  of  Schuyler  v.  Thomas,  98 
U.  S.,  169 ;  County  of  Ca.ss  v.  Gillett,  100  TJ.  S.,  585.) 

It  is  argued,  however,  that  the  repeal  of  the  provision  in 
question  was  affected  by  the  seventeenth  section  of  the  general 
railroad  law,  which  it  is  claimed  took  effect  March  19,  1866, 
before  the  passage  of  the  ordinance  No.  502,  June  12,  1866. 

But  this  position,  in  our  opinion,  is  also  untenable.  The 
act  in  question  is  an  enabling  statute,  passed  in  execution  of 
the  powers  authorized  by  the  Constitution  then  recently  adopt- 
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ed.  It  was  general  in  its  provisions,  conferring  power  upon 
any  county,  city,  or  town  to  take  stock  in  or  to  loan  its  credit 
to  any  railroad  company  duly  organized  under  any  law  of  the 
State  upon  the  assent  of  two-thirds  of  the  qualified  voters 
thereof.  It  does  not  revoke  any  previous  grants  of  similar  au- 
thority. It  repeals  no  existing  provisions  of  law.  It  contains 
no  words  of  prohibition.  The  sixth  section  of  chapter  22,  of 
the  same  session,  "of  the  generalstatutes  and  their  etiect,"  &c., 
(Rev.  Stats.  Missouri,  882,)  expressly  continues  in  force  "all 
acts  and  parts  of  acts  of  a  private,  local,  or  temporary  nature,  or 
specifically  applicable  to  particular  cities  or  counties,  in  force  on 
the  1st  day  of  November,  A.  D.  1865,  not  repealed  by  or  repug- 
nant to  the  provisions  of  the  general  statutes  or  some  act  of  the 
present  General  Assembly,"  until  they  expire  according  to 
their  respective  provisions  or  limitations.  There  is  no  repug- 
nancy between  the  tenth  section  of  the  charter  of  the  city  of 
Louisiana  and  the  seventeenth  section  of  the  general  railroad 
law.  One  is  a  definite,  express,  and  special  provision  in  refer- 
ence to  such  railways  only  as  connect  with  the  city ;  the  other 
has  relation  to  possible  proposals  for  subscription  to  the  stock  of 
any  railroad  company,  whether  its  railroad  connected  with  the 
city  or  not.  The  subject  of  the  two  statutes  are  not  the  same, 
and  there  is  no  such  inconsistency  'between  them  as  that  both 
maj-  not  stand  and  operate..  It  would  not  be  legitimate  to  con- 
strue the  seventeenth  section  of  the  general  railroad  act  as  if  it 
forbade  everything  it  did  not  authorize,  and  it  is  only  by  such 
a  construction  that  the  repugnancy  with  the  tenth  section  of  the 
chai-ter  of  the  city  can  be  made  to  arise. 

The  very  question  mooted  here  was  decided  by  the  Supreme 
Court  of  Missouri  in  the  case  of  The  State  ex  rel.,  &c.,  v.  Macon 
County  Court,  41  Miss.,  453,  at  the  October  Term,  1867.  It 
was  there  said  by  the  court:  "There  is  no  such  inconsistency 
between  the  acts  that  they  may  not  both  stand  and  be  carried 
into  operation.  A  general  prohibition  against  subscribing  for 
stock  in  any  corporation  may  well  subsist  with  a  permission  to 
subscribe  for  stock  in  a  particular  corporation.     Besides,  the 
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seventeenth  section  of  the  general  railroad  law,  with  which  the 
enabling  act  is  supposed  to  coniiict,  uses  no  negative  words.  It 
uses  words  to  express  and  permit  future  acts,  and  there  is  noth- 
ing to  show  that  it  intended  to  operate  on  existing  or  past  laws 
even  by  implication.  It  was  framed  after  the  Constitution  was 
adopted,  and  the  conclusion  is  undeniable  that  it  was  intended 
simply  to  make  the  law  conform  to  and  carry  out  the  fourteenth 
section  of  the  eleventh  article  of  that  instrument." 

This  decision  is  upon  the  very  point,  and  is  a  judgment  of 
the  Supreme  Court  of  the  State  in  a  case  which,  in  its  circum- 
stances, we  find  it  impossible  to  distinguish  from  the  present. 
Its  authority  was  confirmed  by  the  decision  of  the  same  court 
in  Smith  v.  County  of  Clark,  54  Miss.,  58. 

This  view  of  the  case  disposes  of  all  objections  to  the  judg- 
ment of  the  Circuit  Court.     It  is  accordingly  affirmed. 

Affirmed. 


St.  Anna's  Asylum  for  the  Eelief  of  Destitute  Females 
AND  Helpless  Children  op  all  IiELi«io us  Denominations 
v.  The  City  of  New  Orleans.  ' 

April  24, 1882. 

1.  A  section  of  the  charter  of  a  Louisiana  chai'Ftable  institution,  enacted 

in  1853,  proviaes  that  all  its  property  shall  be  exempt  from  taxation 
either  by  the  State,  parish,  or  city  in  which  it  is  situated,  any  law  to 
the  contrary  notwithstanding :  Held,  That  this  exemption  extended  to 
all  property  used  by  the  corpoi-ation  for  the  purpose  of  raising- revenue, 
whether  such  property  was  acquired  before  or  after  the  adoption  of 
the  State  Constitution  of  1868  and  tlie  legislation  adopted  in  pursu- 
ance thereof  requiring  all  property  to  be  equally  taxed ;  and  that^the 
one  hundred  and  eighteenth  section  of  the  State  Constitution  of  1868 
and  the  legislative  act  of  1871  in  pursuance  thereof  impair  the  obliga- 
tion of  a  contract  in  so  far  as  they  attempt  to  tax  such  property  of  tlie 
charitable  institution. 

2.  And  the  four  hundred  and  thirty-eiglith  article  of  the  civjl  code,  adopt- 

ed in  1825,  on  the  dissolution  of  ciorporalions,  which  is  a  part  of  all 
charters  granted  by  the  Legislature,  authorizes  the  amendment  of 
the  charter,  if  at  all,  only  on  making  proper  reimbursement,  wliich 
.  in  the  case  of  a  tax  law  would  balance  the  tax. 
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Error  to  the  Supreme  Court  of  the  State  of  Louisiana. 
E.  T.  Merrick  and  George  W.  Race,  for  plaintiff  in  error. 
Henry  C.  Milter,  for  defendant  in  error. 

Bradley,  J. — This  case  comes  before  us  on  a  writ  of  error 
to  the  Supreme  Court  of  the  State  of  Louisiana,  for  the  pur- 
pose of  reviewing  the  judgment  of  that  court,  which  sustained 
the  validity  of  a  certain  tax  imposed  by  the  authorities  of  the 
city  of  New  Orleans  upon  the  property  of  "  St.  Anna's  Asy- 
lum for  the  Relief  of  Destitute  Females  and  Helpless  Children 
of  all  Eeligious  Denominations." 

The  plaintiff  in  error  is  a  charitable  institution,  incorporated 
by  an  act  of  the  Legislature  of  Louisiana  approved  April  29, 
1853,  for  the  purposes  indicated  by  its  name.  The  charter 
gave  the  corporation  perpetual  succession  and  power  to  take, 
purchase,  possess,  and  enjoy  all  kinds  of  property  whatever, 
real  or  personal,  by  gift,  grant,  sale,  bequest,  exchange,  or  by 
any  other  mode  of  conveyance  or  transfer  whatsoever,  and  the 
same  to  sell,  convey,  or  dispose  of,  under  the  restrictions 
therein  provided,  and  directed  that  they  should  administer  the 
same  for  the  furtherance  of  the  object  of  the  incorporation  and 
in  accordance  with  the  conditions  of  the  charter ;  with  a  pro- 
vision that  all  acceptances  of  immovable  property,  and  all 
alienations  of  immovable  property  and  stocks,  should  be  signed 
by  the  president  and  treasurer,  after  the  declared  will  of  a  ma- 
jority of  the  board  of  directors  had  been  duly  inscribed  on  the 
minutes  of  the  corporation.  It  appointed  a  first  board  of  di- 
rectors, and  provided  for  annual  elections  thereafter,  and  for 
the  appointment  of  a  president  and  other  officers,  and  declared 
that  the  president  and  directors  should  superintend,  manage, 
and  control  the  affairs  and  interests  of  the  corporation. 

The  sixth  section  declared  as  follows : 

"  Sec.  6.  Be  it  further  enacted,  ^c,  That  the  said  corpora- 
tion shall  enjoy  the  same  exemption  from  taxation  as  was  en- 
acted in  favor  of  the  '  Orphan  Boys'  Asylum  of  New  Orleans ' 
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by  the  act  approved  March  12,  1836,  entitled  'An  act  for  the 
relief  of  the  Orphan  Boys'  Asylum  of  New  Orleans.'" 

The  act  relating  to  the  "  Orphan  Boys'  Asylum  of  New  Or- 
leans "  referred  to  in  this  section  declared  as  follows : 

"  That  from  and  after  the  passage  of  this  act  all  the  prop- 
erty, real  and  personal,  belonging  to  the  Orphan  Boys'  Asy- 
lum of  New  Orleans  be  and  the  same  is  hereby  exempted  from 
all  taxation,  either  by  the  State,  parish,  or  city  in  which  it  is 
situated,  any  law  to  the  contrary  notwithstanding." 

The  proofs  show  that  under  the  charter  thus  granted  the 
corporation  was  duly  organized,  and,  by  means  of  donations, 
erected  an  asylum,  and  has  always  fulfilled  the  objects  of  its 
organization.  The  property  on  which  the  tax  in  question  was 
■imposed  was  procured  in  1874,  and  was  assessed  in  the  tax  list 
at  |90,000.  The  following  admission  with  regard  to  it  ap- 
pears in  the  record : 

"Now,  therefore,  it  is  admitted  [as  was  done  in  the  lower 
court]  that  the  defendant  acquired  said  cotton-press  mentioned 
in  the,tax  bill  and  answer  tiled  b^'  defendant,  after  1874,  by 
devise,  bequest,  and  legacy  from  Dr.  W.  N.  Mercer,' and  that 
they  were  the  owners  of  the  same  when  said  assessment  of 
|1,350  of  city  taxes  was  made  by  the  city;  that  no  inmates 
of  the  asylum  are  kept  upon  the  premises,  and  that  the  rev- 
enues of  the  cotton-press  on  which  said  assessment  is  made 
are  applied  to  the  keeping  and  maintaining  the  objects  of  char- 
ity mentioned  in  the  defendant's  act  of  incorporation,  viz.,  to 
the  support  and  maintenance  and  relief  of  destitute  females 
and  helpless  children  of  all  religious  denominations,  as  in- 
tended by  the  charter,  and  that  said  asylum  is,  and  has  been 
since  its  organization,  in  active  and  efficient  operation  (as  shown 
by  the  evidence)  in  the  city  of  New  Orleans." 

The  proofs  further  show  that  the  corporation  largely  relies 
on  the  rents  of  this  property  for  enabling  it  to  carry  on  its 
benevolent  work. 

The  tax  in  question  was  imposed  in  1876  under  the  supposed 
authority  of  the  Constitution  of  1868  and  legislation  adopted 
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in  pursuance  thereof.  The  one  hundred  and  eighteenth  article 
of  that  Constitution  declared  as  follows : 

"Taxation  shall  be  equal  and  uniform  throughout  the  State. 
All  property  shall  be  taxed  in  proportion  to  its  value,  to  be 
ascertained  as  directed  by  law.  The  General  Assembly  shall 
have  power  to  exempt  from  taxation  property  actually  used 
for  church,  school,  or  charitable  purposes." 

In  conformity  with  this  provision  the  Legislature  of  Louisi- 
ana in  1871  passed  a  law  declaring  that  all  taxes  levied  by  the 
city  of  New  Orleans  shall  be  assessed  equally  upon  every  de- 
scription of  property,  both  real  and  personal ;  but  by  another 
act,  passed  at  the  same  session,  it  was  declared  that  public 
hospitals,  asylums,  poor-houses,  and  all  other  charitable  insti- 
tutions for  the  relief  of  indigent  and  afflicted  persons,  and  the 
lots  of  ground  appurtenant  thereto  and  used  therewith,  and 
all  thoir  furniture  and  equipments,  so  long  as  the  same  shall 
be  used  for  that  purpose  only,  shall  be  exempt  from  taxation. 

The  corporation  resisted  the  payment  of  the  tax,  and  the 
usual  proceedings  for  its  collection  were  instituted  in  the  Third 
District  Court  for  the  parish  of  Orleans.  The  corporation 
filed  an  answer  setting  up  the  exemption  from  taxes  contained 
in  its  charter,  and  claiming  that  it  was  a  contract,  and  con- 
tended that  the  Constitution  of  1868  aud  the  statute  passed  in 
pursuance  thereof  impaired  the  obligation  of  said  contract,  in 
violation  of  the  tenth  section  of  article  1  of  the  Constitution 
of  the  United  States.  The  court  below  gave  judgment  in 
favor  of  the  city,  and  an  appeal  was  taken  to  the  Supreme 
Court  of  Louisiana,  and  the  judgment  was  atfirmed.  We  are 
now  called  upon  to  review  this  decision. 

The  language  of  the  exemption  is  so  explicit  and  so  broad, 
and  comes  in  after  so  many  allusions  to  property  which  it 
is  supposed  the  corporation  might  acquire  other  than  that 
which  would  be  directly  used  for  food  and  shelter  to  the  desti- 
tute and  helpless  persons  under  its  care,  that  no  doubt  can  be 
entertained  as  to  its  literal  application  to  all  the  property  of 
the  society  which  it  would  be  lawful  and  proper  for  it  to 
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possess.  The  funds  on  which  it  relies  for  carrying  on  its  work, 
however  invested,  whether  in  stocks,  real  estate,  or  otherwise, 
no  less  than  the  asylum  building  itself,  are  clearly  embraced 
in  the  terms  of  the  exemption ;  and  to  exclude  them  from  its 
operation  would  require  the  insertion  or  addition  of  words 
which  the  Legislature  did  not  see  tit  to  express.  Undoubtedly, 
if  the  corporation  should  acquire  property  not  needed  or  used 
for  carrying  on  the  institution,  it  would  be  an  act  outside  of 
the  objects  and  purposes  of  the  charter,  and  ultra  vires;  and  as 
to  such  property  it  could  not,  in  its  own  wrong,  justly  claim 
the  beneiit  of  the  exemption.  But  the  property  in  question  is 
not  obnoxious  to  this  objection  ;  it  directly  contributes  to  the 
support  of  the  institution,  and  is  held  tor  that  purpose  alone. 

Indeed,  it  is  not  on  any  assumption  that  the  language  of  the 
exemption  does  not  extend  to  th«  property  taxed  that  the 
Supreme  Court  of  Louisiana  bases  its  judgment.  The  main 
ground  upon  which  it  relies  is  that  the  charter  was  granted 
and  accepted  under  a  standing  law  of  the  State,  by  which  the 
Legislature  was  authorized  to  abrogate  the  charter  of  any  cor- 
poration ;  and  it  was  argued  that  the  power  to  abrogate  in- 
cluded the  lesser  power  to  alter  and  amend.  This  law  is 
contained  in  the  four  hundred  and  thirty-eighth  article  of  the 
Civil  Code  adopted  in  1825,  being  a  modification  of  a  similar 
article  in  the  Code  of  1808,  book  I,  title  X,  chapter  III.  In 
the  Code  of  1825  it  reads  as  follows: 

"  Chapter  III. —  Of  the  dissolution  of  corporations.  (Art.  438.) 
— A  corporation  legally  established  may  be  dissolved:  1.  By 
an  act  of  the  Legislature,  if  the}'  deem  it  necessary  or  con- 
venient to  the  public  interest;  provided,  that  when  an  act  of 
incorporation  imports  a  contract,  on  the  faith  of  which  indi- 
viduals have  advanced  money  or  engaged  their  property,  it 
cannot  be  repealed  without  providing  for  the  reimbursement 
of  the  advances  made,  or  making  full  indemnity  to  such  indi- 
viduals ;  2.  By  the  forfeiture  of  their  charter,  when  the  cor- 
poration abuse  their  privileges  or  refuse  to  accomplish  the 
conditions  on  which  such  privileges  were  granted,  &c." 
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The  counsel  for  the  plaintiff  in  error  contends  that  this 
article  has  reference  only  to  the  absolute  dissolution  of  a  cor- 
poration, and  not  to  a  mere  alteration  of  its  charter;  and, 
from  its  correlation  to  other  parts  of  the  title,  this  seems  to  be 
a  very  probable  view  of  its  office.  But  if  it  be  construed  in 
the  large  sense  contended  for  by  the  counsel  6f  the  city,  the 
qualification  with  which  it  is  accompanied  in  the  proviso  is 
very  important  and  not  to  be  ignored.  This  qualification  re- 
quires reimbursement  or  indemnity  to  those  who  have  made 
advances  upon  the  faith  of  the  charter  of  incorporation. 
Nothing  of  the  kind  has  been  attempted  in  this  case.  As  the 
corporation  has  not  been  dissolved,  but  is  continued  in  exist- 
ence, and  still  represents  those  who  contributed  to  its  estab- 
lishment, the  corporation  itself  is  the  onlj-  property  to  receive 
indemnity;  and  no  indemnity  short  of  the  amount  of  the  tax 
imposed  would  be  adequate.  The  indemnity  and  the  tax 
would  mutually  balance  or  neutralize  each  other.  In  other 
words,  proper  indemnity  would  require  a  revocation  or  nullity 
of  the  tax. 

It  is  suggested,  however,  by  the  Supreme  Court  in  its  opin- 
ion that  the  reserved  power  contained  in  the  code  has  no  ap- 
plication to  this  case,  because  the  property  upon  which  the 
tax  in  question  was  imposed  was  acquired  b}'  gratuitous  dona- 
tion, after  the  adoption  of  the  Constitution  of  1868,  and  conse- 
quently, as  the  court  infers,  after  the  repeal  of  so  much  of  the 
charter  as  exempted  from  taxation  the  property  not  employed 
within  the  limits  of  exemption  allowed  by  that  Constitution. 
"  When  a  case  of  prior  acquired  property,"  says  the  court^ 
"  pi-esents  itself,  it  will  be  time  enough  to  express  our  opinion 
thereon."  But  this  argument  presupposes  the  existence  of  a 
right  to  repeal  the  provisions  of  the  charter  as  to  future  ac- 
quisitions, without  qualification  or  condition.  This  seems  to 
us  a  begging  of  the  question  at  issue.  The  contract  did  not 
apply  only  to  property  in  existence  when  the  ohai-ter  was 
granted,  nor  only  io  that  which  was  in  existence  when  the 
Constitution  of  1868  was  adopted,  but  to  all  that  miglit  aftec- 
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wards  be  acquired  in  the  fulfillment  of  the  purposes  of  the  in- 
stitution. If  the  present  asylum  should  be  destroyed,  and  a 
new  one  erected  on  a  different  piece  of  ground,  the  argument 
of  the  court  would  be  equally  applicable  to  such  newly- 
acquired  property  as  to  the  property  in  question.  The  Consti- 
tution itself  did  not  exempt  any  property.  It  only  gave  the 
Legislature  the  power — to  be  exercised  or  not  in  its  discre- 
tion— to  exempt  property  actually  used  for  church,  school, 
and  charitable  purposes.  The  Legislature  has  seen  tit  to  make 
this  exemption,  but  it  was  not  obliged  by  the  Constitution  to 
do  so.  The  argumetit  of  the  Supreme  Court  would  go  to  the 
extent  of  declaring  that  the  abrogation  of  the  contract,  affected 
by  the  Constitution  of  1868,  was  valid  as  to  all  after-acquired 
property",  whether  indemnity  was  provided  or  not;  and  this 
amounts  to  saj'ing  that  the  Legislature  or  people  of  Louisiana 
had  absolute  power  to  pass  a  law  impairing  the  obligation  of 
the  contract  without  any  condition  or  qualification  whatsoever. 

We  cannot  concur  in  this  view.  We  think  that  the  power 
of  abrogation  or  alteration  was  qualified  by  the  duty  of  pro- 
viding indemnity  to  the  full  extent  of  the  damage  or  burden 
caused  by  such  change.  This  conclusion  seems  to  us  so  obvi- 
ous as  to  require  no  extended  argument  in  its  support. 

This  opinion  might  be  extended  by  an  examination  of  au- 
thorities. We  might  refer  to  the  case  of  The  Home  of  the 
Friendless  v.  Rouse,8  Wall.,  430,  which  is  almost  on  all-fours 
with  the  present  case;  we  might  go  back  to  the  case  of  Dart- 
mouth College  V.  Woodward,  and  the  cases  since  decided,  and 
review  all  the  reasons  on  which  they  were  grounded;  we 
might  dilate  on  the  legislative  reasons  for  granting  immunity 
from  taxes  to  such  charitable  institutions  as  that  of  the  plaintiff' 
in  error,  prominent  among  which  would  doubtless  be  the  fact 
that  the  support  aud  maintenance  extended  to  the  objects  of 
the  charity  relieves  the  State  from  a  burden  which  would  in- 
volve a  much  larger  amount  of  taxation  than  that  which  it 
waives  by  granting  the  exemption  ; — but  such  a  review  would 
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be  but  a  repetition  of  what  has  been  said  before,  and  much  of 
it  would  be  out  of  place. 

It  is  proper,  however,  that  we  should  notice  one  or  two  eases 
which  the  counsel  for  the  city  supposes  to  be  favorable  to 
their  views,  and  on  which  they  place  considerable  reliance. 

These  are  the  cases  of  Tucker  v.  Ferguson,  22  Wall.,  575, 
and  West  Wisconsin  Railroad  Co.  v.  Supervisors,  93  U.  S., 
595.  We  think  that  they  do  not  apply  to  the  case  now  under 
consideration.  In  the  first  place,  tEe  Constitutions  of  Michi- 
gan and  Wisconsin,  in  which  States  those  cases  arose,  reserved 
to  their  Legislatures,  respectively,  the  power  to  alter,  amend, 
and  repeal  charters  of  incorporation.  In  the  next  place,  in 
those  cases  the  exemption  granted  was  held  to  be  gratuitous 
on  the  part  of  the  State,  no  consideration  passing  therefor 
from  the  companies.  It  was  no  part  of  their  charters  of  incor- 
poration, and  therefore  formed  no  consideration  for  their 
acceptance ;  whereas  in  the  present  case  the  exemption  was 
expressed  in  the  charter  itself,  and  was  one  of  the  inducements 
Ofi'ered  for  its  acceptance  and  for  making  donations  for  the 
establishment  of  the  institution. 

It  is  also  said  that  in  order  to  constitute  a  contract  the  grant 
ought  to  be  clear  and  free  from  all  ambiguity  and  doubt,  and 
not  susceptible  of  a  different  construction.  We  think  it  is  so 
in  this  case.  The  contract  is  not  a  matter  of  inference  or  pre- 
sumption. It  is  distinctly  expressed  in  the  act  of  incorporation. 
Indeed,  a  clearer  case  could  hardly  be  made.  The  addition  of 
a  declaration  that  the  exemption  given  should  not  be  with- 
drawn, would  not  have  added  to  its  force. 

We  are  well  awai'e  of  the  forcible  language  which  has  been 
used  in  previous  cases  in  reference  to  the  importance  to  the 
State  of  the  governmental  function  of  taxation  ;  the  caution 
that  ought  to  be  exercised  in  maintaining  a  claimed  exemp- 
tion from  taxes ;  the  clearness  and  certainty  which  the  grant 
should  exhibit.  We  concur  in  all  that  has  been  said  by  this 
court  and  many  State  courts  on  the  subject.  But  where  the 
language  is  clear,  and  the  intention  to  grant  the  exemption 
39  74 
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apparent,  the  court  has  never  hesitated  to  give  it  force  and 
effect.  And,  as  before  said,  we  think  it  difficult  to  conceive 
a  grant  more  clearly  expressed  than  that  in  the  present  ease  ; 
and  unless  we  are  disposed  to  reverse  the  previous  decisions 
of  this  court,  we  cannot  hesitate  what  judgment  we  ought  to 
give. 

We  are  of  opinion  that  the  imposition  of  the  tax  in  ques- 
tion, contrary  to  the  express  terms  of  the  charter  and  without 
any  provision  for  compensation  or  indemnity,  was  not  a  legit- 
imate exercise  of  the  power  of  dissolution  reserved  in  the 
code ;  and  that  the  one  hundred  and  eighteenth  section  of  the 
Constitution  of  1868,  and  the  legislative  act  by  virtue  of  which 
the  said  tax  was  imposed,  as  construed  and  applied  to  the  cir- 
cumstances of  this  case,  are  in  violation  of  the  tenth  section 
of  article  1  of  the  Constitution  of  the  United  States.     , 

Our  conclusion  is  that  the  judgment  of  the  Supreme  Coui-t 
of  Louisiana  must  be  reversed,  and  that  the  cause  be  remanded, 
with  instructions  to  reverse  the  judgment  of  the  Third  District 
Court  of  the  parish  of  Orleans  and  to  render  judgment  in 
conformity  with  this  opinion. 

Miller,  J.  (dissenting.) — I  dissent  from  this  judgment,  be- 
cause I  understand  that  no  statute  shall  be  held  to  grant  exemp- 
tion from  taxation  unless  its  language  imperatively  requires  it. 

I  do  not  think  that  the  language  of  the  statute  under  which 
the  exemption  is  claimed  in  this  case  requires  that  all  property 
acquired  by  the  institution  after  the  passage  of  the  act  shall 
be  exempted,  especially  in  regard  to  a  cotton-picking  machine, 
which  can  only  be  of  value  as  it  is  used  in  a  business  opera- 
tion in  competition  with  others  who  must  pay  heavy  taxes. 

Mr.  Justice  Field  concurs  with  me  in  this  dissent. 

Keversed. 


188].]  The  Uuitbd  States  v.  Carll.  611 

* 

statement  of  the  case. 


The  Unites  States  v.  Sblah  C.  Carll. 

April  24,  1883. 

An  indictment  on  section  5431  of  the  Revised  Statutes,  allegino;,  in  the 
words  of  the  statute,  that  the  defendant  feloniously,  and  with  intent 
to  deffHud,  did  pass,  ntter,  and  publish  a  falfely-made,  forged,  coun- 
terfeited and  altered  obligation  of  the  United  States,  but  not  further 
alleging  that  the  defendant  knew  it  to  be  false,  forged,  counterfeited, 
and  altered,  is  insufficient,  even  after  verdict. 

On  a  certificate  of  division  in  opinion  between  the  judges 
of  the  Circuit  Court  of  the  United  States  for' the  Southern  Dis- 
trict of  New  York. 

This  was  an  indictment,  found  iu  the  Circuit  Court,  on  sec- 
tion 5431  of  the  Revised  Statutes,  by  which  it  is  enacted  that 
«  ever}'  person  who,  with  intent  to  defraud,  passes,  utter,  pub- 
lishes, or  sells  any  falsely-made,  forged,  counterfeited,  or  al- 
tered obligation  or  other  security  of  the  United  States,  shall 
be  punished  by  a  fine  of  not  more  than  five  thousand  dollars 
and  by  imprisonment  at  hard  labor  not  more  than  fifteen  years." 

Each  count  of  the  indictment  alleged  that  the  defendant,  at 
a  certain  time  and  place,  "  feloniously,  and  with  intent  to  de- 
fraud the  Bank  of  the  Metropolis,  which  said  bank  is  a  cor- 
poration organized  under  the  laws  of  the  State  of  New  York, 
did  pass,  utter,  and  publish  upon  and  to  the  said  Bank  of  the 
Metropolis  a  falsely-made,  forged,  counterfeited,  and  altered 
obligation  and  security  of  the' United  States,"  (which  was  set 
forth  according  to  its  tenor,)  against  the  peace  and  contrary  to 
the  form  of  the  statute. 

The  defendant,  having  been  tried  before  Judge  Benedict, 
and  convicted  by  the  jury  under  instructions  which  required 
them  to  be  satisfied  of  the  facts  alleged,  and  that  the  defend- 
ant, at  the  time  of  uttering  the  obligations,  knew  them  to  be 
false,  forged,  counterfeited,  and  altered,  moved  in  arrest  of 
judgment  for  the  insufficiency  of  the  indictment.  At  the  hear- 
ing of  this  motion  before  Judge  Blatchford  and  Judge  Bene- 
dict they  were  divided  in  opinion  upon  the  question,  stated 
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in  varioas  forms  in  their  certificate,  but  in  substance  this  : 
Whether  the  indictment  setting-  forth  the  offense  in  the  lan- 
guage of  the  statute,  without  further  alleging  that  the  defend- 
ant knew  the  instruments  to  be  false,  forged,  counterfeited, 
and  altered,  was  sufficient,  after  verdict,  to  warrant  judgment 
thereon. 

S.  F.  Phillips,  Solicitor-  General,  for  the  United  States. 

William,  C.  Roberts,  for  the  accused. 

Gray,  J. — In  an  indictment  upon  a  statute  it  is  not  suffi- 
cient to  set  forth  the  offense  in  the  words  of  the  statute  unless 
those  words  of  themselves  fully,  directly,  and  expressly,  with- 
out any  uncertainty  or  ambiguity,  set  forth  all  the  elements 
necessary  to  constitute  the  offense  intended  to  be  punished ; 
and  the  fact  that  the  statute  in  question,  read  in  the  light  of 
the  common  law  and  of  other  statutes  on  the  like  matter,  en^ 
ables  the  court  to  infer  the  intent  of  the  Legislature,  does  not 
dispense  with  the  necessitj'  of  alleging  in  the  indictment  all 
the  facts  necessary  to  bring  the  case  within  that  intent.  (United 
States  V.  Cruikshank,  92  U.  8.,  542 ;  United  States  v.  Sim- 
mons, 96  U.  S.,  360  ;  Commonwealth  v.  Clifford,  8  Cush.,  215  ; 
Commonwealth  v.  Jlean,  11  Cush.,  414  ;  Commonwealth  v. 
Bean,  14  Gray,  52;  Commonwealth  v.  Filburn,  119  Mass., 
297.,) 

The  language  of  the  statute  on  which  this  indictment  is 
founded  includes  the  case  of  every  person  who,  with  intent  to 
defraud,  utters  auy  forged  obligation  of  the  United  States.  But 
the  offense  at  which  it  is  aimed  is  similar  to  the  common  law 
offense  of  uttering  a  forged  or  counterfeit  bill.  In  this  case, 
as  in  that,  knowledge  that  the  instrument  is  forged  and  coun- 
terfeited is  essential  to  make  out  the  crime  ;  and  an  uttering, 
with  intent  to  defraud,  of  an  instrument  in  fact  counterfeit, 
but  supposed  by  the  defendant  to  be  genuine,  though  within 
the  words  of  the  statute,  would  not  be  within  its  meaning  and 
object. 
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This  indictment,  by  omitting  the  allegation  contained  in  the 
indictment  in  United  States  v.  Howell,  11  Wall.,  432,  and  in 
all  approved  precedents,  that  the  defendant  knew  the  instru- 
ment which  he  uttered  to  be  false,  forged,  and  counterfeit,  fails 
to  charge  him  with  any  crime.  The  omission  is  of  matter  of 
substance,  and  not  a  "  defect  or  imperfection  in  matter  of  form 
only,"  within  the  meaning  of  section  1025  of  theEevised  Stat- 
utes. By  the  settled  rules  of  criminal  pleading,  and  the  au- 
thorities above  cited,  therefore,  the  question  of  the  sufficiency 
of  the  indictment  must  be 

Answered  in  the  negative. 


Lewis  Hammock,  Isaac  B.  Swan,  et  al.  v.  The  Farmers'  Loan 
and  Trust  Company. 

April  24,  1882. 

1.  A  jiulge  of  a  Circuit  Couit  in  Illinois  cannot,  in  vacation,  appoint  a 

receiver  of  a  railroad  corporation.  The  possession  of  a  receiver  so 
appointed  is  not  tliat  of  tlie  court. 

2.  Section  49  of  cliapter  37  of  the  Revised  Statntes  of  Illinois  1874,  p.  33-2. 

is  to  be  construed  as  if  there  Was  no  comma  between  the  words  ''  to 
hear  and  determine  motions"  and  the  words  "to  dissolve  inj mic- 
tions."   Punctuation  is  no  part  of  a  statute. 

3.  The  statutes  of  Illinois  giving  the  right  to  redeem  mortgaged  lands 

sold  under  <lecree,  do  not  embrace  the  real  estate  of  a  railroad  coipo- 
ration  mortgaged  in  connection  with  its  franchises  and  personal  piop- 
ei-ty.  Its  real  estate,  personalty,  and  fi-anchises  so  mortgaged  slioiild 
be  sold  as  an  entirety,  and  without  tlie  right  of  redemption  given  by 
statute. 

4.  The  chattel-mortgage  statute  is  inapplicable  to  an  ordinary  railway 

mortgage.  ' 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

To  secure  the  payment  of  its  bonds,  aggregating  the  sum  of 
six  hundred  and  sixty  thousand  dollars,  and  issued  for  the  pur- 
pose of  raising  money  as  well  for  its  mining  and  manufactur- 
ing business  as  for  the  completion  and  maintenance  of   its 
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road,  the  Chester  and  Tamaroa  Coal  and  Railroad  Company, 
an  Illinois  corporation,  executed  on  the  12th  day  of  April, 
1871,  a  deed  of  trust  containing  such  conditions  and  provisions 
as  are  usually  inserted  in  railway  mortgages.  It  embraced  the 
entire  road  of  the  grantor,  then  made  or  thereafter  to  be  con- 
structed from  Chester,  in  Randolph  county,  to  Tamaroa,  in 
Perry  county,  together  with  the  right  of  way,  and  all  the  real 
and  personal  property  then  owned  or  subsequentlj'  acquired, 
and  used  or  appropriated  for  railroad  purposes ;  also,  its  privi- 
leges and  franchises  forholding,  operating,  and  maintaining 
the  road,  together  with  any  income  derived  from  the  property, 
not  applied  to  the  construction  and  repair  of  the  road,  the  con- 
duct of  the  business  of  the  company,  its  current  expenses,  or 
the  purchase  of  equipments,  tools,  and  machinery.  Subse- 
quently the  mortgagor  company  was  consolidated  with  the 
Chester  and  Iron  Mountain  Railroad  Company,  the  consoli- 
dated company  taking  the  name  of  the  Iron  Mountain,  Ches- 
ter and  Eastern  Railroad  Company. 

From  the  Ist  day  of  October,  1874,  until  the  5th  day  of 
June,  1876,  the  railroad  and  other  property  included  in  the 
mortgage  was  in  t-he  possession  of  D.  C.  Barber,  as  receiver, 
in  a  creditor's  suit  instituted  by  one  Maxwell  in  the  Circuit 
Court  of  the  United  States  for  the  Southern  District  of  Illi- 
nois. On  the  last-named  day,  in  conformity  with  a  stipulation 
signed  by  the  attorneys  in  that  suit.  Barber  was  discharged  as 
receiver,  without  being  required  to  render  an  account  of  his 
acts,  and  the  bill  of  Maxwell  was  dismissed  at  his  costs.  The 
present  transcript  does  not  show  the  grounds  upon  which  Bar- 
ber was  appointed  receiver,  perhaps  for  the  reason  disclosed  in 
an  affidavit,  that  the  bill  filed  by  Maxwell  was  not  to  be  found 
among  the  files  of  his  suit. 

On  the  day  succeeding  Barber's  discharge  as  receiver,  Ham- 
mock, assignee  of  two  judgments,  (aggregating  less  than  one 
thousand  dollars,)  with  returns  of  no  property  against  the  Iron 
Mountain,  Chester  and  Eastern  Railroad  Company,  and  suing 
in  behalf  of  himself  and  such  judgment  creditors  as  might 
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unite  with  him,  presented  his  bill  in  equity  to  the  judge  of  the 
Circuit  Court  of  Perry  county,  Illinois,  in  vacation,  "  at  cham- 
bers," in  Washington  county,  Illinois,  praj-ing  the  appointment 
of  a  receiver  of  the  railroad  company  and  its  effects,  with  au- 
thority to  hold  and  administer  the  same  under  the  direction  of 
the  court,  and  out  of  the  net  income  arising  therefrom  to  pay 
the  judgments  held  by  complainant  and  others.  The  only 
grounds  assigned  in  the  bill  for  a  receiver  are  the  indebted- 
ness of  the  company,  the  returns  against  it  of  nulla  bona,  its 
insolvency,  and  its  refusal  to  pay  the  judgments  outstanding 
against  it.  The  judge,  without  notice  to  the  company,  ap- 
pointed Thomas  M.  Sams  receiver,  and  made  an  order  requir- 
iTig  the  railroad  company,  its  officers,  servants,  and  agents,  to 
deliver  to  him  all  of  its  property  and  effects  of  every  kind, 
upon  his  presenting  the  certificate  of  the  clerk  of  the  court 
that  he,  Sams,  had  filed  his  bond  as  receiver  in  the  penal  sum 
of  $15,000,  with  certain  named  sureties,  (Barber,  then  recent- 
ly the  receiver  in  Maxwell's  suit,  being  one  of  them,)  condi- 
tioned that  he  would  account  for  all  property  and  effects  com- 
ing to  his  hands  as  receiver  under  the  order  and  direction  of 
the  court.  By  the  terms  of  the  order  Sams  was  authorized  to 
use  and  operate  the  railroad,  and  pay  all  expenses  incurred  in 
its  operation  as  far  back  as  October  1,  1874,  nearly  two  years 
prior  to  his  appointment.  The  bill  of  Hammock,  with  the 
foregoing  order  indorsed  thereon,  was  filed  in  the  clerk's  of- 
fice on  the  7th  of  June,  1876,  and  Sams,  having  executed  the 
required  bond,  took  possession  of  the  railroad  and  all  the  prop- 
erty and  effects  of  the  company. 

On  the  13th  day  of  June,  1876,  the  Farmers'  Loan  and  Trust 
Company — without  knowledge,  as  we  infer  from  the  reeord, 
of  the  suit  in  the  State  court — commenced  proceedings  in  the 
court  below  for  the  foreclosure  of  the  before-mentioned  mort- 
gage, and  to  obtain  a  decree  for  the  sale  of  all  the  property 
embraced  by  it,  in  satisfaction  of  the  interest  and  principal  of 
the  bonds  thereby  secured,  the  whole  amount  of  which  had, 
under  the  terms  of  the  mortgage,  become  due  by  reason  of  the 
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continued  default  of  the  company  in  meeting  the  interest  as  it 
matured.  The  bill  (veritied  under  date  of  June  2,  1876)  and 
the  supplemental  bill  charged  that  the  consolidated  company 
was  insolvent;  that  its  entire  property  was  inadequate  for  the 
payment  of  the  mortgage  debt;  that  divers  persons,  by  defaults 
and  collusions  with  Barber,  late  receiver,  had  obtained  judg- 
ments against  the  company,  and  had  levied,  or  were  about  to 
levy,  upon  its  rolling  stock  and  other  movable  property,  with 
the  intent  to  deprive  the  trustee  and  those  it  represented  of 
the  benefit  of  their  security ;  that  the  company  itself  was  a 
party  to  that  fraudulent  collusion ;  that  the  bill  of  Maxwell 
had  been  dismissed,  and  Barber,  as  receiver,  dischai'ged,  to  the 
end  that  such  levies  might  be  made ;  that  these  facts  had  only 
then  come  to  complainant's  knowledge  ;  and  that  if  time  was 
taken  to  give  notice  of  an  application  for  an  injunction  and  a 
receiver,  great  and  irreparable  loss  would  ensue  to  the  trustee 
and  those  whose  uiterests  it  represented. 

Upon  the  filing  of  the  original  and  supplemental  bill  the 
Federal  court  appointed  a  receiver,  with  direction  to  take  pos- 
session of  the  mortgaged  property,  and  at  the  same  time  issued 
an  injunction  against  judgment  creditors  interfering  with  or 
taking  possession  of  it.  A  few  days  thereafter  the  Farmers' 
Loan  and  Trust  Company  filed  in  the  office  of  the  clerk  of  the 
Perry  Circuit  Court  its  petition  to  be  made  a  party  defendant 
in  the  suit  of  Hammock,  also  its  answer  and  cross-bill  therein, 
and  its  petition,  accompanied  by  proper  bond,  for  the  removal 
of  the  suit  into  the  Circuit  Court  of  the  United  States.  An 
application  was  subsequently  made  by  the  complainant  to  the 
judge  of  the  State  court,  in  vacation,  to  discharge  Sams,  as 
receiver,  upon  the  ground,  among  others,  that  he  was  illegally 
appointed  in  the  vacation  of  court.  That  motion  was  denied, 
and  thereupon  the  companymade  an  appHcation,  based  upon  the 
before-mentioned  papers,  to  the  judge,  in  vacation,  to  be  ad- 
mitted as  a  party  to  Hammock's  suit.  But  in  reference  to  that 
application  the  judge  declined  to  take  action,  upon  the  ground 
that  he  could  not  legally  do-  so  in  the  vacation  of  his  court. 
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On  the  19th  day  of  Julj',  1876,  the  Farmers'  Loan  and  Trust 
Company,  having  tiled  a  certitied  transcript  of  the  proceedings 
in  the  Hammoclc  suit,  including  copies  of  all  the  foregoing 
papers,  moved  the  Federal  court  to  take  jurisdiction  of  that 
suit.  That  motion — Mr.  Justice  Davis  and  the  district  judge 
concurring — was  sustained,  and  an  order  made  that  the  Ham- 
mock suit  proceed  in  that  court  as  if  originally  commenced 
there,  and  be  consolidated  with  the  mortgage  suit.  It  was 
further  ordered  that  Sams  surrender  to  the  receiver  of  the 
Federal  court  all  property  in  his  hands  as  receiver,  and  pay 
over  all  funds  by  him  in  that  capacity  collected.  That  order 
was  immediately  executed,  and  thenceforward  the  mortgaged 
property  was  in  the  actual  and  exclusive  custody  of  the  Fed- 
eral court  by  its  receiver. 

At  the  November  Terra,- 1876,  of  the  State  court  a  motion 
was  made  hy  Hammock  to  strike  from  the  files  of  his  suit  the 
answer,  cross-bill,  and  the  petition  for  the  removal  of  the  cause, 
previously  filed  therein  by  the  Farmers'  Loan  and  Trust  Com- 
pany, upon  the  ground  that  they  had  been  so  filed  without 
leave  of  court,  and  because  that  company  was  not  a  party  to 
the  suit.  That  motion  was  sustained  on  the  4th  day  of  May, 
1877,  and  all  of  those  papers  were  stricken  from  the  files. 

Nothing  occurred  in  the  progress  of  the  consolidated  cause 
which  need  be  referred  to,  except  that  the  court,  in  response 
to  a  suggestion  by  the  attorney-general  of  the  State,  and  by 
consent  of  parties,  (all  the  judgment  creditors  interested  in 
Hammock's  suit  having  appeared,  in  some  form,  in  the  con- 
solidated cause,  saving,  however,  all  questions  as  to  the  juris- 
diction of  the  Federal  court,)  an  order  was  made,  under  which 
the  receiver  surrendered  to  county  collectors  the  rolling  stock 
and  personal  property  of  the  company  in  his  hands  to  be  levied 
on  and  sold.  It  was  levied  on  and  sold  for  State,  county,  school, 
and  other  taxes  assessed  in  Randolph  and  Perry  counties  upon 
the  property  in  the  receiver's  hands  for  the  years  1873  to  1876, 
inclusive.  That  portion  sold  in  Randolph  county  brought 
$6,053.92,  which,  after  deducting  costs  of  sale,  satisfied  in  full 
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the  taxes  due  in  that  county  on  the  real  and  personal  estate  of 
the  railroad  company,  and  all  of  the  tax  on  its  capital  stock 
except  1999.93.  The  sale  in  Perry  county  netted  the  sum  of 
|5,165,  which  satisfied  in  full  the  taxes  due  and  collectible  in 
that  county  on  the  company's  real  and  personal  estate,  and  all 
of  the  capital  stock  tax  except  $852.39. 

A  final  decree  was  made  on  the  11th  day  of  January,  1878, 
for  the  sale  of  the  mortgaged  property,  including  the  franchises 
of  the  company  as  an  entirety,  to  satisfy  the  principal  and 
interest  due  on  the  bonds,  then  amounting  to  $940,625.40. 
The  sale  was  directed  to  be  made  "  without  appraisement  and 
without  reference,  and  not  subject  to  any  law  or  laws  of  Illi- 
nois allowing  redemption  from  mortgage  sales,  but  absolutely 
without  redemption."  Henry  C.  Cole  became  the  purchaser 
of  the  entire  property  at  the  sum  of  |50,000.  The  sale  was 
subsequently  confirmed  and  a  deed  made  to  the  purchaser, 
who  was  let  into  possession  on  the  26th  day  of  April,  1878. 

On  the  17th  day  of  October,  1878,  the  "Wabash,  Chester  and 
Western  Railroad  Company,  an  Illinois  corporation,  to  which 
had  been  conveyed  b}-  Cole,  after  the  confirmation  of  his  pur- 
chase, the  railroad  and  other  property  sold  under  the  foregoing 
decree,  represented  to  the  court  below,  by  petition,  that  Ham- 
mock and  other  judgment  creditors,  parties  to  the  consolidated 
cause,  had  then  recently  caused  Saras,  still  pretending  to  be 
the  legal  receiver  of  the  property  sold  in  the  foreclosure  suit, 
to  advertise  the  same  for  sale,  without  redemption,  under  an 
order  or  decree  of  the  Perry  Circuit  Court,  made  in  Ham- 
mock's suit  after  the  execution  of  the  final  decree  in  the  fore- 
closure suit,  to  wit,  on  the  11th  day  of  May,  1878;  and  that, 
unless  restrained,  such  sale  would  be  had  in  disregard  of  the 
decree  of  the  Federal  court.  Upon  this  petition  a  temporary 
injunction  was  issued,  and  Hammock,  Bams,  and  others  were 
required  to  show  cause  why  they  should  not  be  attached  for 
contempt  of  court. 

Upon  final  hearing  the  temporary  injunction  of  October  17, 
1878,  was,  by  an  order  entered  on  the  17th  day  of  January, 
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1879,  perpetuated,  and  Sams,  Hammock,  and  their  associates 
were  enjoined  from  taking  any  steps  in  execution  of  the  de- 
cree of  the  Circuit  Court  of  Perry  county,  from  selling  any 
part  of  the  railroad  property  theretofore  sold  under  the  de- 
cree of  the  court  below,  and  from  interfering  with  it  in  any 
manner. 

The  present  transcript  embraces  two  appeals,  one  from  the 
several  orders  and  the  final  decree  under  which  the  mortgaged 
property  was  sold,  and  the  other  from  the  final  order  or  decree 
of  Jannary  17,  1879. 

/.  K.  Edsall,  for  appellants. 

R.  E.  Williams,  for  appellee. 

Harlan,  J. — Whether  the  State  court  or  the  Circuit  Court 
of  the  United  States  first  acquired  control  and  possession  of 
the  property  conveyed  in  trust  by  the  Chester  and  Tamaroa 
Coal  and  Kailroad  Company,  is  the  first  question  to  which 
our  attention  will  be  directed.  If,  when  seized  under  the 
order  of  the  Federal  court,  it  was  in  the  custody  of  the  State 
court  by  its  receiver,  then,  it  is  claimed,  all  the  proceedings 
in  the  former,  so  far  at  least  as  their  regularity  dnd  validity 
depended  upon  possession  of  the  property,  were  in  violation  of 
the  established  principles  governing  courts  of  concurrent  jutis- 
diction  in  their  relation  to  each  other.  (Taylor  v.  Carryl,  20 
How.,  583 ;  Freeman  v.  Howe,  24  How.,  450  ;  Hagan  v.  Lu- 
cas, 10  Pet,  400;  Peck  v.  Jenness,  7  How.,  612.) 

The  solution  of  this  question,  it  must  be  conceded,  depends 
upon  the  authority  which  the  judge  of  the  State  could  law- 
fully exercise  in  vacation.  For  if,  under  the  laws  of  the 
State,  he  had  no  power  in  vacation  to  appoint  a  receiver  of 
the  property  and  efiects  of  a  railroad  company,  the  order 
under  which  Saras  took  possession  was  a  nullity,  and  his 
custody  was  not  that  of  the  court  which  he  assumed  to  repre- 
sent. Counsel  for  appellants  admits  that,  except  to  the  extent 
expressly  permitted  by  statute,  the  judge  of  the  State  court 
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could  not  exercise  any  judicial  functions  in  vacation.  Such, 
beyond  question,  is  the  established  doctrine  of  the  Supreme 
Court  of  Illinois.  In  Blair  v.  Reading,  99  111.,  609,  the  court 
said :  "  It  is  a  fundamental  principle  that  courts  can  exercise 
judicial  functions  only  at  such  times  and  places  as  are  fixed  by 
law,  and  that  the  judges  of  courts  can  enter  no  orders  in  va- 
cation except  such  as  are  expressly  authorized  by  statute." 
In  Devine  v.  People,  100  111.,  290,  the  language  of  the  court 
was  that  "judges  can  exercise  no  judicial  functions  in  vaca- 
tion except  such  as  they  are  especially  authorized  to  do  by 
statute."     (Keith  v.  Kellogg,  97  III.,  147.) 

It  is  stated  by  counsel,  and  our  examination  verifies  the  cor- 
rectness of  the  statement,  that  iu  the  few  cases  in  which  the 
statutes  of  Illinois  make  special  provision  for  the  appointment 
of  a  receiver,  the  power  is  conferred  upon  the  court  and  not 
upon  the  judge  thereof.  (Rev.  Stat.  111.  1874,  sec.  25,  p.  290 ; 
Id.,  sec.  24,  p.  553 ;  Id.,  sec.  88,  p.  613.) 

But  the  action  of  the  judge  of  the  State  court  is  attempted 
to  be  sustained  under  the  forty-ninth  section  of  chapter  37  of 
the  Revised  Statutes  of  Illinois  enacted  in  1874,  (p.  332,) 
which  is  iu  these  words : 

"  Sec.  49.  Poioers  of  judges  in  vacation.  The  several  judges 
of  said  courts  [judges  of  the  Circuit  Courts  and  of  the  Su- 
perior Court  of  Cook  county]  shall  have  power,  in  vacation,  to 
hear  and  determine  motions,  to  dissolve  injunctions,  stay  or 
quash  executions,  to  make  all  necessary  orders  to  carry  into 
eftect  any  decree  previously  rendered,  including  the  issuance 
of  necessary  writs  therefor,  to  order  the  issuance  of  writs  of 
certiorari,  to  permit  amendments  in  any  process,  pleading,  or 
proceeding  in  law  or  equity.  Any  order  so  made  shall  be 
signed  by  the  judge  making  it,  and  filed  and  entered  of  record 
by  the  clerk  of  the  court  in  which  the  proceeding  is  had,  and 
from  the  date  of  such  filing  shall  have  like  force  and  effect  as 
if  made  at  a  regular  term  of  such  court.  The  pendency  of  a 
term  of  court  in  another  county  than  that  in  which  the  suit  is 
pending,  or  about  to  be  commenced  by  the  same  judge,  shall 
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not  prevent  the  granting  of  such  order.  L.  1871-2,  p.  504, 
sees.  1,  2." 

The  succeeding  section  (sec.  50)  provides  that  "  no  such 
order  shall  he  granted  in  vacation,  unless  the  party  applying 
therefor  shall  give  the  opposite  party,  or  his  attorney  of  record, 
reasonable  notice  of  his  intended  application." 

We  are  of  opinion  that  the  authority  of  a  judge  in  vaca- 
tion to  appoint  a  receiver  of  a  railroad  corporation  cannot  be 
derived  from  the  foregoing  section.  This  precise  question  has 
not,  that  we  are  aware,  been  determined  in  the  Supreme  Court 
of  Illinois.  But  what  fell  from  that  learned  tribunal  in  the 
cases  already  cited  leads  us  to  believe  that  when  the  question 
is  directly  presented  for  determination  it  will  rule  in  accord- 
ance with  the  view  we  have  just  expressed. 

In  the  argument  before  us  attention  was  called  to  the  fact 
that  between  the  words,  in  section  49,  "to  hear  and  determine 
motions"  and  the  words  "to  dissolve  injunctions,"  there  ap- 
pears a  comma ;  and  that  was,  to  some  extent,  relied  on  as 
showing  that  a  judge  in  vacation  could  hear  and  determine 
motions  of  every  kind,  not  simply  those  relating  to  matters 
specially  defined  in  that  section.  While  the  comma  after  the 
word  "  motions,"  if  any  force  be  attached  to  it,  would  give  the 
section  a  broader  scope  than  it  would  otherwise  have,  that  cir- 
cumstance should  not  have  a  controlling  influence.  Punctua- 
tion is  no  part  of  the  statute.  Lord  Kenyon,  Ch.  J.,  in  Doe 
V.  Martin,  4  T.  R.,  65,  said  that  courts  in  construing  acts  of 
Parliament  or  deeds  should  read  them  with  such  stops  as  will 
give  effect  to  the  whole.  (Sedgwick's  Coustr.  Stat,  and  Const. 
Law,  2d  ed.,  223,  note  a ;  Bouvier's  Law  Die,  347, 402.)  The 
general  rule  is  well  illustrated  in  Barrington's  Statutes,  4th 
ed.,  438,  note  a; ;  Price  v.  Price,  10  Ohio  St.,  316;  Cushing, 
&c.,  V.  Worrick,  9  Gray,  385 ;  Geiger's  estate,  65  Penn.  St., 
311 ;  and  Hamilton  v.  Str.  E.  B.  Hamilton,  16  Ohio  St.,  N.  8., 
432.  In  the  last  case  it  was  said  :  "But  for  the  punctuation 
as  it  stands  there  could  be  little  doubt  but  that  this  was  the 
meaning  of  the  Legislature.     Courts  will,  however,  in  the 
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construction  of  statutes,  for  the  purpose  of  arriving  at  the  real 
meaning  and  intention  of  the  law-makers,  disregard  the 
punctuation,  or  repunctuate,  if  need  be,  to  render  the  true 
meaning  of  the  statute."  Apart  from  the  general  rule  upon 
this  subject,  there  are  reasons  why  the  punctuation  of  section 
49  should  not  control  its  interpretation.  It  will  be  observed 
that  at  the  close  of  that  section  is  a  reference  to  the  laws  of 
Illinois  passed  at  the  session  of  1871-2  of  the  General  Assem- 
bly, indicating  that  section  49  was,  in  part  at  least,  founded 
upon  an  existing  or  previous  statute.  One  of  the  rules  pre- 
scribed by  the  revision  of  1874  for  the  construction  of  statutes 
is  that  "the  provisions  of  any  statute,  so  far  as  they  are  the 
same  as  those  of  any  previous  statute,  shall  be  construed  as  a 
continuation  of  such  prior  provisions,  and  not  as  a  new  enact- 
ment." (Eev.  Stat.  Ills.  1874,  p.  1012,  section  2.)  Tui'ning 
then  to  the  previous  law — the  act  of  March  7,  1872 — we  find 
no  comma  after  the  word  "  motions,"  but  the  statute  reads, 
"  to  hear  and  determine  motions  to  dissolve  injunctions,"  &c. 
(Sess.  Laws  Ills.  1871-2,  p.  504.)  We  are  not  prepared  to 
hold  that  the  power  of  a  judge  in  vacation  to  exercise  the 
important  judicial  function  of  appointing  a  receiver  of  a  cor- 
poration, charged  with  public  functions,  was  conferred  by  the 
introduction  of  a  comma  into  the  revised  statutes  of  a  State, 
where  the  established  doctrine  is  that  no  judicial  functions  can 
be  exercised  by  a  judge  in  vacation,  except  where  expressly 
or  specially  authorized  b}'  statute. 

But  if,  as  the  argument  of  counsel  would  imply,  a  judge  in 
vacation  may,  by  virtue  of  the  powers  conferred  by  section 
49,  hear  and  determine  every  matter  presented  by  way  of 
motion,  and  not  simply  motions  relating  to  the  dissolution 
of  injunctions,  to  staying  or  quashing  executions,  to  orders 
carrying  into  effect  decrees  previously  rendered,  to  writs  of 
certiorari,  or  amendments  in  process,  pleading,  or  proceedings 
in  law  and  in  equity — which  are  the  subjects  specifically  re- 
ferred to  in  that  section — we  are  satisfied  that  an  application 
to  dispossess  those  in  control  of  a  railroad  corporation,  whose 
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road  is  declared  by  the  Constitution  of  the  State  to  be  a  public 
highway,  and  to  place  its  entire  property  in  the  hands  of  a  re- 
ceiver, is  not,  within  the  meaning  of  the  statute,  a  motion 
which  may  be  heard  and  determined  by  the  judge  out  of  term 
time.  It  is  rather  a  proceeding  involving  the  exercise  of  the 
highest  discretion  and  embracing  a  very  wide  tield  of  judicial 
investigation  and  inquiry.  The  injustice  which  may  result 
from  the  exercise  of  such  a  power  in  vacation  is  well  illustrated 
in  this,  case  by  the  fact  that,  while  the  judge  of  the  State  court 
did  not  doubt  his  power,  out  of  term  time,  to  oust  those  in 
the  control  of  a  public  corporation  and  appoint  a  receiver 
with  authority  to  carry  on  the  business  of  a  carrier  of  freight 
and  passengers,  he  could  not,  under  his  view  of  the  statute, 
determine  in  vacation  an  ordinary  motion  to  become  a  party 
to  the  suit,  made  by  the  trustee  in  a  first  mortgage  or  deed  of 
trust  covering  the  entire  property  and  franchises  in  question. 

It  results  from  what  has  been  said  that  the  seizure  of  the 
property  by  the  receiver  of  the  Federal  court  was  not  an 
interference  with  the  possession  of  the  State  court,  or  in  dero- 
gation of  its  authority.  The  property  was  not,  in  any  legal 
sense,  then  in  the  custody  of  the  State  court,  or  of  any  officer 
by  it  appointed.  It  was,  when  seized  by  order  of  the  Federal 
court,  in  the  custodj'  of  one  who  assupied,  witiiout  lawful 
authority,  to  represent  the  State  court,  but  who  in  fact  pro- 
ceeded under  a  void  order  of  a  judge  in  vacation. 

The  Circuit  Court  of  the  United  States  having  thus  lawfully 
acquired  possession  of  the  property,  prior  to  any  action  in 
reference  to  it  by  the  State  court,  the  former  had  the  right  to 
retain  possession  for  all  the  purposes  of  the  suit  for  foreclosure 
of  the  mortgage  of  the  12th  of  April,  1871.  Under  the  final 
decree  of  foreclosure  it  was,  as  we  have  seen,  sold  in  satisfac- 
tion of  the  mortgage  debt,  leaving  nothing  to  be  applied  on 
the  claims  of  Hammock  and  other  judgment  creditors. 

We  proceed  now  to  inquire  whether,  in  the  orders  or 
decrees  under  which  the  property  has  been  disposed  of,  any 
error  has  been  committed  to  the  prejudice  of  the  substantial 
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rights  of  appellants.  On  their  behalf  it  is  suggested  that  the 
decree  was  erroneous  in  that  it  required  the  sale  of  the  real 
estate  covered  by  the  mortgage  to  be  made  absolutely  and 
without  the'  right  of  redemption  allowed  by  the  local  statutes 
in  decretal  sales  of  mortgaged  lands.  The  question  is  one  of 
great  importance,  and  has  received,  upon  our  part,  all  the 
consideration  its  importance  demands. 

By  the  statutes  of  Illinois  in  force  when  the  mortgage  was 
made,  real  estate  taken  in  execution,  if  susceptible  of  divis- 
ion, is  required  to  be  sold  in  such  quantities  as  may  be  neces- 
sary to  satisfy  the  execution  and  costs.  (Rev.  Stat.  III.  1869, 
Gross's  ed.,  p.  397,  sec.  11.)  And  it  is  made  the  duty  of  the 
sheriff,  or  other  officer,  selling  lands  or  tenements  bj'  virtue 
of  an  execution,  to  give  to  the  purchaser,  or  purchasers,  a 
certificate  in  writing  describing  the  lands  or  tenements  pur- 
chased, and  the  sum  paid  therefor,  or,  if  purchased  by  the 
plaintiff  in  the  execution,  the  amount  of  his  bid,  and  the  time 
when,  if  the  property  be  not  redeemed,  the  purchaser  will  be 
entitled  to  a  deed.     (Id.,  p.  380,  sec.  15.) 

It  is  further  provided  tiiat  the  defendant,  his  heirs,  execu- 
tors, administrators,  or  grantees,  might,  within  twelve  months 
from  the  sale  of  his  lands  or  tenements  under  execution,  re- 
deem the  same  by  paying  to  the  officer  who  sold  it,  for  the 
benefit  of  the  purchaser,  the  sum  of  money  which  may  have 
been  paid  on  the  purchase,  or  the  amount  given  or  bid,  if 
purchased  by  the  plaintili'  in  the  execution,  together  with 
interest  thereon  at  the  rate  of  ten  per  centum  from  the  time 
ol'  sale.  (Id.,  section  16.)  The  right  was  given  to  any  judg- 
ment creditor,  after  the  expiration  of  twelve  and  within  fif- 
teen months  from  the  sale,  to  redeem  the  property  by  paying 
the  amount  paid  by  the  purchaser, — such  payment  entitling 
him  1o  have  a  re-sale  undei-  the  execution  upon  his  own  judg- 
ment. (Id.,  sees.  17  and  18.)  This  right  given  to  judgment 
creditors  could  be  exercised  as  to  the  whole  or  any  part  of 
the  lands  or  tenements  sold,  provided  the  redemption  is  made 
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ID  the  like  distinct  quantities  or  parcels  in  which  the  same 
are  sold.     (Id.,  sec.  19.) 

If  the  lauds  or  tenements  so  sold  are  not  redeemed  by  the 
defendant,  or  by  a  judgment  creditor,  within  fifteen  months 
from  the  sale,  it  is  the  duty  of  the  oUicer  making  it  to  execute 
a  deed  to  the  purchaser.    (Id.,  sec.  25.) 

The  provision  in  reference  to  redemption  from  mortgage  sales 
is,  that  "  where  lands  shall  be  sold  under  and  by  virtue  of  any 
decree  of  a  court  of  equity  for  the  sale  of  mortgaged  lands,  it 
shall  be  lawful  for  the  mortgagor  of  such  lands,  his  heirs,  ex- 
ecutors, administrators,  or  grantees,  to  redeem  the  same  in  the 
manner  prescribed  for  the  redemption  of  lauds  sold  by  virtue 
of  executions  issued  upon  judgments  at  common  law ;  and 
judgment  creditors  may  redeem  lands  sold  under  any  such 
decree  in  the  same  manner  as  is  prescribed  for  the  redemption 
of  lands  in  like  manner  sold  upon  executions  upon  judgments' 
issued  at  common  law."     (Id.,  p.  382,  sec.  27.) 

The  history  of  the  right  of  redemption,  as  given  by  the  laws 
of  Illinois,  may  be  traced  in  Statutes  of  1825,  page  151 ;  Re- 
vised Statutes  of  1829,  page  85 ;  Id.  1833,  page  374 ;  Id. 
1845,  page  302.  When  originally  conferred  as  to  sales  of  land 
under  execution,  there  were  no  railroads  in  that  State,  and 
very  few,  if  any,  when  it  was  first  (in  1845)  extended  to  decretal 
sales  of  mortgaged  lands. 

In  Brine  v.  Insurance  Company,  96  U.  S.,  627,  we  held  that 
the  right  of  redemption  given  by  the  Illinois  statutes  consti- 
tuted a  rule  of  property  which  the  Federal  court  sitting  in 
equity,  in  that  State,  is  bound  to  recognize  and  enforce.  The 
property  there  in  controversy  vvas  a  lot  of  ground  in  the  city 
of  Chicago  owned  by  a  private  person,  and  which  had  been 
conveyed  in  trust  to  secure  a  loan  of  money  by  an  insurance 
company. 

When  the  mortgage  by  the  Chester  and  Tamaroa  Coal  and 

Railroad  Company  was  made,  there  was  in  force  a  general 

statute,  passed  in  1855,  conferring  upon  any  railroad  company 

organized  or  incorporated  under  the  laws  of  Illinois  the  power 

40  v4 
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to  mortgage  all  or  any  portion  of  its  property  and  fraiicfiises 
to  secure  the  payment  of  money  borrowed  to  aid  in  the  con- 
struction, completion,  or  operation  of  its  road.  (Gross's  ed.,  p. 
553 ;  LaVs  of  Illinois  1855,  p.  304.) 

And  by  the  State  Constitution  adopted  in  1870,  railroads 
thereafter  constructed  were  declared  to  be  public  highways, 
free  to  all  for  the  transportation  of  their  persons  and  property 
thereon,  under  such  regulations  as  should  be  prescribed  by  law. 
(Art.  11,  sec.  12.) 

The  question  is  therefore  presented  for  the  first  time  in  this 
court,  whether  the  statutory  provisions  giving  the  right  to 
redeem  as  well  lands  or  tenements  sold  under  execution  as 
mortgaged  lauds  sold  under  decrees  of  courts  of  equity,  has 
any  application  to  the  real  estate  of  a  railroad  corporation 
which,  with  its  franchises  and  personal  property,  is  mortgaged, 
as  an  entirety,  to  secure  the  payment  of  money  borrowed  for 
railroad  purposes. 

Undoubtedly  in  all  such  cases  the  chief  value  of  the  real 
estate  comes  from  the  right  or  franchise  to  hold  and  use  it,  in 
connection  with  the  personal  property  of  the  corporation,  for 
railroad  purposes.  It  is  equally  true,  not  only  that  the  bonds 
to  secure  which  the  mortgage  is  given  could  not  be  negotiated 
in  the  markets  of  the  country  did  not  the  mortgage  embrace 
as  an  entirety  the  franchises  and  all  the  real  and  personal 
property  of  the  corporation  used  for  railroad  purposes,  but  that 
a  sale  of  the  real  estate,  franchises,  and  personal  property  sepa- 
rately might,  in  every  case,  prove  disastrous  to  all  concerned, 
and  defeat  the  ends  for  which  the  corporation  was  created, 
with  authority  to  establish  and  maintain  a  public  highway. 

It  is,  nevertheless,  contended  by  counsel  that  as  the  statute 
attaches  to  decretal  sales  of  mortgaged  lands  the  right  of 
redemption,  that  right  exists  as  well  in  cases  of  mortgages 
covering  the  entire  property  and  franchises  of  a  railroad  cor- 
poration as  where  the  land  is  owned  and  used  by  private  per- 
sons for  exclusively  private  purposes. 

In  other  words- — for  to  that  result  the  argument  would  lead 
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— the  court,  in  decreeing  the  sale  of  the  mortgaged  property 
and  franchises  of  a  raih'oad  corporation,  has  no  discretion,  if 
the  corporation  or  its  judgment  creditors  so  demand,  except 
to  order  the  sale  of  the  real  estate  separately,  in  parcels,  when 
susceptible  of  division,  and  subject  to  redemption,  leaving  the 
franchises  and  personal  property  to  be  sold  absolutely  and  with- 
out redemption.  Thus  one  person  might  become  the  purchaser 
of  the  real  estate,  another  of  the  franchise,  and  still  others  of 
the  personal  property.  If  the  railroad  company  should  redeem 
the  real  estate,  it  could  not  employ  it  to  any  valuable  end  ; 
for  its  franchise  to  be  a  corporation  and  to  use  its  real  estate 
for  railroad  purposes  will  have  been  sold  to  another,  and  there 
is  no  right  under  the  statute  to  redeem  the  franchise,  it  not 
being  real  estate,  but  rather  a  power  or  privilege,  partaking 
more  or  less  of  sovereignty,  and  which  may  not  be  exercised 
without  a  special  grant.  (1  Redfield  on  Law  of  Railways,  94.) 
Consequences  equally  injurious  would  flow  even  from  the  sale 
as  an  entirety  of  the  real  and  personal  property  and  franchises 
of  the  corporation,  if  the  right  was  reserved  to  the  company, 
or  its  creditors,  to  redeem  the  realty.  Individuals  or  associa- 
tions desiring  railroad  property  would  not  purchase  when  they 
could  not  know,  until  the  expiration  of  fifteen  months  from 
the  confirmation  of  the  sale,  whether  they  were  to  have  all 
for  which  they  might  bid.  During  that  period  of  uncertainty 
the  property  would  necessarily  depreciate  in  value  for  the  want 
of  repairs  and  betterments  essential  to  its  preservation.  A 
construction  of  the  statute  which  leads  to  such  results  ought 
not  to  be  adopted  if  it  can  be  avoided ;  and  we  think  it  can 
be,  without  contravening  the  spirit  of  the  statute  or  the  public 
policy  which  suggested  its  enactment. 

We  are  of  opinion  that  mortgaged  real  estate,  to  which  is 
attached  the  right  of  redemption,  is  such,  and  such  only,  as  could 
at  law  be  levied  upon  and  sold  on  execution.  The  right  does 
not  extend  to  real  estate  of  a  public  corporation  mortgaged 
with  its  franchise  to  acquire,  hold,  and  use  property  for  public 
purposes,  and  whose  chief  value  depends  upon  its  being  so  used 
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and  appropriated.  The  difterence  between  real  estate  so  ac- 
quired, held,  and  used,  and  real  estate  which  may,  at  law,  be 
sold  under  execution,  is  well  illustrated  in  6ue  v.  Tide  Water 
Canal  Company,  24  How.,  262.  In  that  case  it  appeared  that 
an  execution  was  levied  upon  a  house  and  lot,  sundry  canal 
locks,  a  wharf-boat,  and  several  lots,  the  property  of  the  canal 
company,  chartered  under  the  laws  of  Maryland  for  the  con- 
struction of  a  canal  from  Havre  de  Grace,  in  that  State,  to  the 
Pennsylvania  line.  The  property  so  levied  upon  was  admitted 
to  be  necessary  to  the  uses  and  working  of  the  canal,  which 
was  a  public  improvement  and  a  great  thoroughfare  of  trade. 
It  was  of  little  value  apart  from  the  franchise  to  take  tolls,  and 
if  sold  separately  under  execution,  the  francbise  to  take  tolls, 
said  Chief  Justice  Taney,  speaking  for  the  court,  would  not 
have  passed  to  the  purchaser.  It  was  consequently  ruled  that 
the  real  estate  there  in  controversy  could  not  be  seized  and 
sold  under  fieri  facias,  and,  consistently  with  the  rights  of  stock- 
holders and  creditors,  could  not  be  sold  separately  from  the 
franchise,  from  which  was  derived  its  chief  value. 

The  laws  of  the  State  of  Illinois  having  permitted  the  Chester 
and  Tamaroa  Coal  and  Railroad  Company  to  moi'tgage  its 
franchises  and  property  as  an  entirety,  it  was,  we  think,  the 
duty  of  the  court  to  decree  the  sale,  as  an  entirety,  of  the  whole 
property  so  mortgaged,  without  reference  to  the  local  statutes 
upon  the  subject  of  redemption.  Real  estate  thus  mortgaged 
with  the  franchises  of  the  company  is  of  necessity  relieved 
from  the  operation  of  that  statute.  There  may  possibl}-  be 
cases  in  which  real  estate  of  an  ordinary  kind,  owned  and 
mortgaged  by  a  railroad  corporation,  cannot  be  sold  by  decree 
of  court  except  subject  to  the  right  of  redemption;  as, when 
it  is  not  used  for  necessary  railroad  purposes,  or  when  it  is 
mortgaged  separately  from  its  franchises  and  other  property. 
What  may  be  the  operation  of  the  statute  in  such  cases  we  do 
not  now  decide.  All  that  we  do  decide  is  that,  by  the  laws  of 
Illinois,  the  real  estate,  franchises,  and  other  property  of  a 
railroad  corporation,  mortgaged  as  an  entirety,  may  be  sold  as 
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an  entirety  under  the  decree  of  a  court  of  equity,  without  iiny 
right  of  redemption  in  the  mortgagor,  or  in  judgment  creditors, 
as  to  such  real  estate. 

The  construction  we  have  given  to  the  statute  is  not  incon- 
sistent with  the  provision  of  the  State  Constitution  wliich  de- 
clares that  "the  rolling  stock  and  all  otaer  movable  property 
belonging  to  any  railroad  company  or  corporation  in  Illinois 
shall  be  considered  personal  property,  and  shall  be  liable  to 
execution  and  sale  in  the  same  manner  as  personal  property 
of  individuals ;  and  the  G-eneral  Assembly  shall  pass  no  law 
exempting  any  such  property  from  execution  and  sale."  (Ar- 
ticle 11,  section  10.) 

When  the  mortgage  of  April  12,  1871,  was  executed,  there 
was  no  levy  upon  the  movable  property  of  the  company,  and 
consequently  the  rights  of  the  mortgagee  were  superior  to  any 
lien  arising  from  any  subsequent  levy  by  execution  upon 
the  movable  property.  The  State  Constitution  did  not  for- 
bid the  creation  by  mortgage  of  such  superior  lien. 

So  far  from  that  section  militating  against  the  construction 
we  have  given  the  statute,  it  rather  forti&es  it.  It  furnishes  a 
strong  implication  that  the  right  to  levy  an  execution  upon  flie 
movable  property  qf  a  railroad  corporation  was  intended  to  be 
restricted  to  that  kind  of  corporate  property.  It  is  a  partial 
modilication  of  the  general  rule  that  the  property  of  a  rail- 
road corporation,  used  for  necessary  railroad  purposes,  cannot 
be  seized  and  sold  under  an  execution  at  law. 

The  next  question  to  be  considered  is  that  which  relates  to 
the  distribution  of  the  proceeds  of  the  sale  of  the  mortgaged 
property.  The  argument  upon  this  branch  of  the  case,  in  be- 
half of  the  appellants,  briefly  stated,  is  this  :  That  by  the  laws 
of  fhe  State  in  force  when  the  mortgage  of  April  12,  1871, 
was  executed,  a  mortgage  of  personal  property,  certified  by  a 
justice  of  the  peace  in  the  justice's  district  in  which  the  mort- 
gagor resides,  and  recorded  in  the  recorder's  office  of  the 
county  where  the  mortgagor  resides,  shall,  "  if  bona  fide,  be 
good  and  valid  from  the  time  it  is  so  recorded,  for  a  space  of 
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not  exceeding  two  years,  notwithstanding  the  property  mort- 
gaged or  conveyed  by  deed  of  trust  may  be  left  in  possession 
of  tbe  mortgagor,  provided  that  such  conveyance  shall  pro- 
vide for  the  possession  of  the  property  so  to  remain  with  the 
mortgagor ;"  (Gross's  ed.  1869,  p.  67 ;)  that  more  than  two 
years  having  expired,  after  the  execution  of  the  mortgage  of 
April  12,  1871,  and  before  the  suit  for  foreclosure,  (the  prop- 
erty mortgaged  remaining  in  the  possession  of  the  railroad 
company  until  seized  in  Hammock's  suit,)  the  judgment  cred- 
itors, by  virtue  of  their  suit  in  the  State  court,  acquired  a  lieu, 
at  least  upon  the  rolling  stock  and  other  movable  property  cov- 
ered by  the  mortgage,  superior  to  any  claim  on  the  part  of  the 
mortgagee  and  those  it  represented ;  and  that  since  the  per- 
sonal property  was  surrendered  and  the  proceeds  of  its  sale 
applied  in  discharge  of  taxes  upon  the  real  and  personal  prop- 
erty and  capital  stock  of  the  corporation,  the  court,  upon  prin- 
ciples of  equity,  should  have  appropriated  to  the  judgment  cred- 
itors so  much  of  the  proceeds  of  the  decretal  sale  as  was  equal 
to  the  taxes  on  real  estate  paid  from  the  proceeds  of  the  sale 
of  personal  property  by  the  collectors. 

We  are  of  opinion  that  the  statutory  provisions  in  regard  to 
chattel  mortgages  (Gross's  ed.,  p.  66)  do  not  embrace  mort- 
gages by  a  railroad  corporation,  in  connection  with  its  real  es- 
tate and  franchises,  of  its  personal  property  used  and  appro- 
priated for  railroad  purposes.  The  statute  provides  a  mode  by 
which  possession  of  the  mortgagor  of  personal  property  should 
not  defeat  the  mortgage,  viz.,  the  acknowledgment  and  record 
of  the  mortgage.  The  acknowledgment  is  required  to  be 
made  before  a  justice  of  the  justice's  district  in  which  the 
mortgagor  resides,  and  recorded  in  the  recorder's  office  of  the 
county  where  he  resides.  These  directions  are  wholly  iiiap- 
plicable  to  a  railroad  company  whose  line  of  road  might  pass 
through  several  justices'  districts  and  extend  through  several 
counties.  And  if  the  construction  contended  for  be  sound,  a 
railway  mortgage  security,  so  far  as  the  personalty  of  the  cor- 
poration is  concerned,  would  cease  to  be  of  any  value  after  the 
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expiration  of  two  years  from  its  execution,  unless  the  mort- 
gagor, before  the  expiration  of  that  time,  takes  possession  of 
it — the  authority  to  do  which  in  advance  of  the  maturity  of 
the  mortgage  debt,  and  when  there  has  been  no  default  of  the 
corporation  in  meeting  its  interest,  would  render  the  negotia- 
tion of  the  mortgage  bonds  difficult,  jf  not  impossible.  Clearly 
the  chattel-mortgage  statute  has  nothing  to  do  with  the  present 
case. 

"What  we  have  said  renders  it  unnecessary  to  consider  the 
other  branches  of  the  proposition  last  stated,  and  disposes  of 
all  questions  of  importance,  upon  the  merits,  arising  on  the  ap- 
peal from  the  tinal  decree  ordering  a  sale  of  the  mortgaged 
property,  and  directing  a  disposition  of  the  proceeds  arising 
therefrom. 

We  have  seen  that  the  Farmers'  Loan  and  Trust  Company, 
in  vacation,  filed  in  the  clerk's  office  of  the  State  court  a  peti- 
tion to  be  made  a  party  to  the  creditor's  suit  of  Hammock, 
with  an  answer  and  cross-bill,  and  also  a  petition  for  the  re- 
moval of  that  suit  into  the  Federal  court,  accompanied  by  the 
required  bond  ;  and  that  the  judge  of  the  State  court,  in  vaca- 
tion, declined  to  act  upon  the  petition  to  be  made  a  party,  or 
to  recognize  the  right  of  removal.  Whether  the  cause  was, 
under  these  circumstances,  properly  docketed  in  the  court  be- 
low as  one  legally  removed  under  the  act  of  Congress,  or 
whether  the  Federal  court  exceeded  its  authority  in  the  final 
order  of  injunction,  made  on  the  17th  day  of  January,  1879, 
upon  the  petition  of  the  Wabash,  Chester  and  Western  Eail- 
road  Company,  are  questions  about  which  there  is  a  difference 
of  views  among  those  members  of  the  court  who  heard  the 
cause  and  participated  in  its  decision.  We  therefore  forbear 
to  make  any  expression  of  opinion  upon  them.  A.nd  it  is  not 
at  all  important  to  the  parties  that  we  should  do  so.  The  ob- 
ject of  the  suit  in  the  State  court  was  to  reach  the  property  of 
the  railroad  company,  and  from  it,  or  from  the  income  to  be 
derived  therefrom,  obtain  satisfaction  of  the  judgments  against 
•the  corporation.     Whether  that  suit  was  or  not,  under  the  act 
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of  Congress,  legally  removed  into  the  Federal  court,  th«  entire 
property,  we  have  seen,  passed  lawfully  into  the  custody  of  the 
latter  court,  and  by  proceedings  therein,  to  which  the  judgment 
creditors  were  parties,  and  by  which  they  are  concluded,  it  has 
been  all  sold,  and  the  proceeds  adjudged  to  be  rightfully  distrib- 
uted in  satisfaction  of  the  mortgage  debt.  It  would,  consequent- 
ly, serve  no  valuable  purpose  for  the  appellants,  were  it  now  de- 
cided that  the  suit  commenced  in  the  State  court  was  not  legally 
removed  into  the  Federal  court,  or  that  the  order  of  January 
17,  1879,  was  beyond  the  power  of  that  court  to  make. 
The  decrees  appealed  from  are  therefore  affirmed. 

Affirmed. 


Austin  Corbin  v.  The  County  of  Black  Hawk  and  others. 

April  24,  1882. 

1.  Where  the  ofBoer  of  a  county  entei's  hito  contracts  to  sell  difTerent 

pieces  oJ  land  of  the,  county  to  clitterent  parties,  who  snbseqnently, 
on  the  failure  of  the  county  authorities  to  comply  with  the  contract, 
all  sell  tlieir  interests  to  one  party,  and  he  tenders  the  amount  neces- 
sary to  entitle  liim  to  enforce  suoli  contracts,  the  matter  in  dispute,  as 
regards  his  right  to  appeal,  is  the  amount  so  tendered,  even  though 
his  separate  vendors  would  not  have  liad  the  right  of  appeal ;  and  the 
county  and  its  officers  are  real  paities  in  interest  in  such  a  suit, 
although  it  was  tlie  duty  of  the  governor  of  the  State  to  issue  tlie 
patent. 

2.  The  contents  of  a  contract,  in  the  sense  of  section  629  of  the  Revised 

Statutes  of  tlie  United  States,  are  tlie  rights  created  by  it  in  favor  of 
a  party  in  whose  behalf  stipulations  are  made  in  it  wliicli  he  has  a 
right  to  enforce  in  a  suit  founded  on  the  contract  ;  and  a  suit  to 
enforce  such  stipulations  is  a  suit  to  recover  such  contents. 

3.  Hence,  where  a  county  commissioner  sells  different  pieces  of  land  to 

different  parties,  who  sell  and  convey  tlieir  interests  to  one  partv,  and 
he  tenders  the  amount  necessary  for  the  enforcement  of  the  contracts, 
the  Federal  Circuit  Court  has  no  jurisdiction  of  a  suit  brouglit  by  him 
to  enforce  such  contracts,  unless  his  assignors  might  also  have  sued 
in  it. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Iowa.  » 
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/.  D.  Campbell,  for  appellant. 
Galusha  Parsons',  for  appellees. 

Blatcheord,  J. — ^This  case  comes  into  this  court  on  an  ap- 
peal by  the  plaintiff  below  from  a  decree  dismissing  the 
amended  and  substituted  bill  .of  complaint,  on  demurrers 
thereto  for  want  of  jurisdiction.  The  defendants  are  the  coun- 
ty of  Black  Hawk,  in  the  State  of  Iowa,  the  auditor  and  the 
treasurer  of  that  county,  and  thirty  other  individuals.  The 
original  bill  was  filed  in  JSToveraber,  1874.  The  citizenship  of 
the  plaintiff  as  a  citizen  of  New  York,  and  that  of  all  the  de- 
fendants as  citizens  of  Iowa,  is  properly  alleged.  The  bill 
avers  that  in  1857  one  John  Kerr,  as  school  commissioner  of 
said  county,  being  thereunto  duly  authorized  by  the  laws  of 
Iowa,  made  eleven  several  contracts  in  writing  in  respect  to  the 
sale  of  land,  four  with  one  person,  and  one  with  each  of  seven 
other  persons.  A  copy  of  one  of  the  contracts  is  made  part 
of  the  bill,  each  of  them  being  averred  to  be  in  like  words 
and  iigures,  except  the  name  of  the  purchaser,  the  description 
of  the  land,  and  the  amounts  of  money  mentioned.  Such 
copy  is  in  these  words : 

"  School-Fund  Commissioner's  Office, 
"Black  Hawk  County,  July  10,  1857. 

"  Contract  made  and  entered  into  between  John  Kerr,  as 
school-fund  commissioner  for  the  county  of  Black  Hawk,  Iowa, 
and  Abraham  Carey,  of  the  county  of  Black  Hawk  and  State 
of  Iowa,  to  wit : 

"  The  said  John  Kerr,  school-fund  commissioner,  as  author- 
ized by  law,  has  bargained  and  sold,  and  by  th^se  presents 
does  bargain  and  sell,  to  the  said  Abraham  Carey  the  follow- 
ing described  tract  or  parcel  of  land,  being  a  portion  of  sec- 
tion number  sixteen,  (or  lands  in  lieu  thereof,)  granted  to  the 
State  for  the  use  of  schools  by  an  act  of  Congress  entitled 
'An  act  supplemental  to  the  act  for  the  admission  of  the  States 
of  Iowa  and  Florida  into  the  Union,'  approved  March  3, 1845, 
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to  wit:  Lot  No.  10,  being  the  west  (|)  half  of  the  southeast 
(J)  quarter  section  sixteen  (16),  township  eighty-nine  (89)  north, 
of  range  fourteen  (14)  west,  containing  eighty  acres. 

'•'  The  price  agreed  upon  is  nine  and  yg^  dollars  per  acre, 
amounting  to  the  sunx  of  seven  hundred  and  twenty-four  dol- 
lars, the  one-fourth  part  of  which,  to  wit,  one  hundred  and 
eighty-one  dollars,  has  been  paid  in  cash  to  the  said  school- 
fund  commissioner,  and  the  balance,  to  wit,  five  hundred  and 
forty-three  dollars,  secured  by  a  promissory  note  bearing  even 
date  herewith  and  payable  on  or  before  ten  years  from  date, 
bearing  interest  at  the  rate  of  ten  per  centum  per  annum,  pay- 
able annually,  on  the  1st  day  of  January,  at  the  office  of  the 
said  school-fund  commissioner  in  Black  Hawk  county. 

"  Ilow,  if  the  said  Abraham  Carey,  his  heirs,  executors,  or 
administrators,  shall  pay  or  cause  to  be  paid  the  interest  on 
said  note  as  the  same  falls  due,  together  with  the  principal 
within  the  time  specified,  then  he  will  be  entitled  to  receive 
from  the  governor  of  the  State  of  Iowa  a  patent  for  the  land 
herein  described.  In  case  of  failure  to  make  any  of  the  pay- 
ments aforesaid  punctually  as  stipulated,  all  previous  payments 
shall  be  considered  forfeited,  and  the  land  subject  to  be  sold 
by  the  school-fund  commissioner,  or  the  payment  of  the  money 
enforced  according  to  law,  at  the  option  of  said  commissioner. 

"  In  testimony  whereof  the  parties  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above  written. 

"  (Signed)  John  Kerr,  [l.  s.] 

"  School-Fund  Commissioner  of  Black  Hawk  county. 

"  In  presence  of —  "  Abraham  Carey. 

"D.  J.  Coleman." 

The  bill  alleges  that  the  cash  payment  specified  in  each  con- 
tract was  made ;  that  the  promissory  note  specified  in  each 
contract  was  made  and  delivered  ;  that  a  record  of  each  sale 
was  duly  made  as  provided  by  law  ;  that  each  of  the  several 
persons  to  whom  the  lands  were  sold  "  made  divers  payments 
of  money  upon  their  several  notes,"  which  payments  were 
credited  upon  the  notes  by  the  proper  officers  of  the  county. 
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but  the  plaintiff  cannot  set  forth  particularly  the  dates  and 
amounts  of  the  payments ;  that  the  notes  and  the  amounts  due 
thereon  are  held  by  the  county  as  valid  claims  against  their 
makers ;  that  by  the  said  premises  the  several  purchasers  be- 
came the  owners  of  the  several  tracts  of  land ;  that  the  legal 
title  to  the  lands  remained  vested  in  the  county  ;  that  on  the 
payment  of  the  balance  of  said  moneys  the  county  was  bound 
to  cause  the  lands  to  be  conveyed  to  the  several  purchasers, 
or  their  assigns ;  that  afterwards  the  several  purchasers,  for 
money  considerations,  respectively  made  and  delivered  to  the 
plaintiff  certain  "  conveyances,"  a  copy  of  one  of  which  is 
made  part  of  the  bill,  each  of  the  others  being  averred  to  be 
in  like  substance  and  effect,  except  the  name  of  the  grantor 
and  the  description  of  the  lands  conveyed  ;  that  the  "  convey- 
ances "  were  duly  filed  in  the  office  of  the  auditor  of  the  county  ; 
and  that  therebj'  the  plaintiff  became  the  owner  of  the  several 
contracts  and  the  several  tracts  of  land.  Such  copy  is  in  these 
words : 

"Know  all  men  by  these  presents,  that  I,  Wm.  H.  McGlure, 
in  consideration  of  the  sum  of  one  hundred  dollars  in  hand 
paid  to  me  by  Austin  Corbin,  of  Kings  county.  State  of  New 
York,  the  receipt  whereof  is  hereby  acknowledged,  do  hereby 
sell  and  convey  to  the  said  Austin  Corbin  all  the  interest  in 
the  following  described  land,  viz. :  Lots  numbers  three  (3), 
eleven  (11),  and  twelve  (12),  being  the  yorth  half  of  the 
northeast  quarter  and  the  east  half  of  the  southeast  quarter  of 
section  sixteen  (16),  township  eighty-nine  (89)  north,  of  range 
number  fourteen  (14)  west  of  the  fifth  principal  meridian,  in 
Black  Hawk  county,  Iowa,  which  was  conveyed  to  me  by  a 
contract,  now  on  file  in  the  office  of  the  county  auditor  of 
Black  Hawk  county,  Iowa,  made  by  and  between  John  Kerr, 
school-fund  commissioner  of  said  county,  and  Wm.  H.  Mc- 
Clure,  for  the  conve3'ance  of  said  lands ;  and  I  hereby  sell  and 
assign  to  said  Corbin  all  my  rights  under  said  contract,  cove- 
nanting with  him  that  I  have  not  sold,  assigned,  or  transferred 
the  same  to  any  person  or  persons. 
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"  In  witness  whereof  I  have  hereunto  set  my  hand  this  Ist 
day  of  July,  1871. 

"  In  presence  of —  "  Wm.  H.  McClurb. 

"  Dan'l  W.  Footb. 

"  Indorsed  on  back  as  follows : 

"  This  assignment  filed  in  my  office  this  1st  day  of  July, 
A.  D.  1871.  "  D.  W.  FooTE,  Auditor:' 

The  bill  further  alleges  the  willingness  of  the  plaintiff  to 
pay  to  the  county  the  amount  remaining  unpaid  on  the  notes, 
being  the  balance  of  the  purchase-money  of  the  several  tracts 
of  laud ;  that  in  January,  1872,  he  offered  to  pay  it  to  the 
auditor  of  the  county;  that  in  October,  1874,  he  tendered  to 
the  auditor  and  to  ihe  treasurer  $16,197.69,  as  and  for  the 
payment  of  the  balance  remaining  unpaid  on  the  purchase- 
money  of  the  several  tracts  of  land,  and  all  interest  thereon  ; 
that  said  sum  was  more  than  sufficient  to  pay  said  balance ; 
that  said  officers  failed  to  accept  the  money  so  tendered,  and 
refused  to  state  whether  they  accepted  or  refused  to  accept  it ; 
that  the  plaintiff'  then  and  there  became  entitled  to  demand  the 
issuance  of  certificates  of  the  payment  of  the  moneys  provided  to 
be  paid  in  said  several  contracts,  and  then  and  there  did  demand 
the  issuance  of  the  same,  which  was  refused  ;  that  the  plain- 
tift'  brings  into  court  for  the  use  of  the  defendants  the  amount 
so  tendered,  to  wit,  $16,197.69,  for  the  purpose  of  completing 
and  perfecting  the  said  tender,  and  to  enable  the  defendants 
to  accept  the  same,  if  they  elect  so  to  do,  at  any  time ;  that 
in  case  said  moneys  should  be  found  insufficient  in  amount 
for  said  purposes,  the  plaintiff'  oft'ers  to  pay  and  bring  into 
court  such  further  sum  as  may  be  found  to  be  necessary;  that 
the  said  several  contracts  are  valid  and  subsisting ;  that  the 
said  county  has  never  undertaken  to  rescind  them,  or  given 
notice  of  an  intention  to  do  so,  or  commenced  suit  to  enforce 
payment  of  the  purchase-money,  or  to  foreclose  the  equities 
of  the  plaintiff'  or  of  his  grantors ;  that  no  forfeiture  of  said 
contracts  could  lawfully  be  made  by  said  county ;  that  the  de- 
fendants other  than  the  county  and  its  said  two  officers  sever- 
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ally  claim  to  have  some  title  to  or  interest  in  said  lauds,  or 
some  part  thereof;  that  pursuant  to  said  last  mentioned  sales 
of  said  land,  patents  have  been  issued  for  said  lands,  or  some 
of  them,  to  said  defendants,  or  some  of  them,  by  the  governor 
of  the  State  of  Iowa,  but  the  plaintiff  cannot  more  particu- 
larly state  the  facts  in  respect  to  the  issuance  of  said  patents ; 
that  the  plaintiff  is  the  lawful  owner, of  said  several  tracts  of 
land,  and  that  the  issuance  of  said  patents  has  vested  the 
legal  title  to  said  premises  in  the  patentees  therein  named. 
The  prayer  of  the  bill  is  that  the  said  8ul)sequent  sales  of  the 
said  several  tracts  of  land,  and  the  said  patents,  and  all  con- 
veyances of  said  lands  by  said  patentees,  be  decreed  to  be 
void  and  of  no  efiect  as  against  the  estate  of  the  plaintiff; 
that  the  title  of  the  plaintiff  to  said  premises  be  forever  quieted 
as  against  said  defendants  claiming  anj' interest  in  said  lands; 
that  each  of  them  be  enjoined  from  setting  up  any  interest  in 
said  premises  under  said  sales  and  the  patents  issued  there- 
under ;  that  the  said  patentees  and  their  several  grantees  be 
decreed  to  hold  the  legal  title  to  said  lands  as  the  trustees  of 
and  for  the  plaintiff",  and  that  they  be  compelled  to  convey 
the  same  to  the  plaintiff"  upon  such  terms  as  to  the  court  may 
seem  just  and  equitable.  Three  separate  demurrers  were  filed 
to  the  amended  bill,  one  by  the  county  of  Black  Hawk,  one  by- 
its  auditor  and  its  treasurer,  and  one  by  the  remaining  defend- 
ants. In  each  of  the  demurrers  one  of  the  causes  of  demur- 
rer assigned  is,  that  it  does  not  appear  upon  the  bill  that  the 
Circuit  Court  has  jurisdiction  of  the  alleged  causes  of  action 
or  of  the  parties,  or  that  the  plaintift''s  several  assignors  could 
have  maintained  actions  in  the  Circuit  Court  against  the  de- 
murring defendants  upon  the  said  several  contracts.  The 
decree  of  the  Circuit  Court  states  that  it  declined  to  hear 
argument  upon  any  of  the  questions  raised  by  the  demurrers 
except  the  question  of  jurisdiction,  that  it  had  heard  argu- 
ments as  to  that  question,  and  that  the  ground  of  the  dismiss- 
al of  the  amended  bill  is,  that  the  court  has  no  jurisdiction  pf 
the  cause. ' 
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The  first  point  taken  bj'  the  appellees  is  that  the  appeal 
ought  to  be  dismissed  for  want  of  jurisdiction  in  this  court,  on 
the  ground  that  the  matter  in  dispute  does  not  exceed  the  sum 
or  value  of  $5,000,  exclusive  of  costs.  The  view  urged  is  that 
the  interest  of  each  of  the  appellees  who  is  alleged  to  have  an 
interest  in  some  of  the  lands  in  question  is  several;  that  each 
several  interest  is  not-sliown  to  exceed  the  value  of  $5,000 ;  and 
that  the  county  of  Black  Hawk  and  its  oificers  are  not  neces- 
sary or  more  than  formal  parties  to  the  suit.  But  the  allega- 
tions of  the  bill,  which  must  be  taken  as  true  for  the  purposes 
of  this  case,  are,  that  although,  under  the  contracts,  the  patents 
for  the  lands  are  to  be  issued  by  the  governor  of  the  State,  the 
notes  and  the  amounts  due  thereon  are  held  by  the  county,  the 
money  is  to  be  paid  to  the  county,  and  the  tender  was  niade 
to  the  officers  of  the  county  who  are  defendants.  The  matter 
in  dispute  between  the  appellant  and  the  county  is  the  sum  of 
$16,197.69,  which  he  tendered  to  its  officers  and  which  they 
did  not  accept.  Under  the  contracts  the  purchaser  is  entitled 
to  receive  a  patent  from  the  governor  only  on  paying  the  notes, 
which  are  alleged  to  be  held  by  the  county.  To  obtain  the  re- 
lief asked  for  in  the  bill  the  plaintifi'  must  first  pay  the  said  sum 
to  the  county  in  discharge  of  said  notes.  His  title  cannot  be 
quieted  as  prayed  for,  as  against  the  adverse  claimants  of  the 
lands,  until  liis  contract  obligations  to  the  county  are  fulfilled. 
Therefore  the  county  and  its  said  officers  are  real  parties  to 
the  suit,  and  the  matter  in  dispute  as  to  them  is  the  sum  so 
tendered. 

Although  the  amended  bill  in  the  record  was  filed  in  July, 
1878,  the  counsel  for  the  respective  parties  have  stipulated  in 
this  court,  in  open  court,  that  the  suit  in  the  Circuit  Court  was 
originally  begun  in  November,  1874.  The  question  of  the 
jurisdiction  of  the  Circuit  Court  is,  therefore,  to  be  determined 
under  that  clause  of  section  629  of  the  Kevised  Statutes  which 
provides  that  "  no  Circuit  Court  shall  have  cognizance  of  any 
suit  to  recover  the  contejits  of  any  promissory  note  or  other 
chose  in  action,  in  favor  of  an  assignee,  unless  a  Suit  might 
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have  been  prosecuted  in  such  court  to  recover  the  said  contents 
if  no  assignment  had  been  made,  except  in  cases  of  foreign  bills 
of  exchange."  There  can  be  no  doubt  that  the  original  con-' 
tracts  .in  this  case  are  choses  in  action,  in  respect  to  the  rights 
acquired  thereunder  by  the  parties  thereby  contracting  to  pur- 
chase the  lands  in  question.  It  is  equally  clear  that  by  the 
instruments  executed  to  the  plaintiff  by  such  purchasers,  sell- 
ing and  conveying  to  him  their  several  interests  in  the  several 
tracts  of  land  and  assigning  to  him  all  their  rights  under  said 
several  contracts,  he  became  the  assignee  of  the  contracts,  as 
choses  in  action,  in  respect  to  the  rights  of  the  assignors  there- 
under, including  their  rights  of  action  thereon,  which  are  sought 
to  be  enforced  in  this  suit.  The  only  question  for  consideration 
is  whether  the  suit  is  cne  to  recover  the  contents  of  the  contracts. 
The  appellant  contends  that  the  suit  is  not  one  to  recover 
the  contents  of  a  chose  in  action;  that  it  is  not  even  founded 
upon  the  contracts;  and  that  it  is  only  a  suit  to  determine  the 
validity,  force,  and  effect  of  certain  transactions  which  occurred 
subsequently  to  the  making  of  the  contracts,  whereby  certain 
rights  are  claimed  to  have  arisen  adverse  to  those  existing  under 
the  contracts.  It  is  urged  that  the  appellant  does  not  prosecute 
the  suit  in  his  character  of  assignee,  but  prosecutes  it  because 
a  cause  of  action  has  accrued  to  him  through  the  act  of  the 
county  officers  in  refusing  to  accept  the  tender,  and  through  the 
assertion  by  the  other  individual  defendants  of  an  adverse  title 
to  the  lands.  But  we  cannot  take  this  view  of  the  case.  The 
suit  is  really  one  for  the  specific  performance  of  the  contracts, 
to  enforce  them,  to  realize  the  fruits  of  the  rights  secured  by 
them  to  the  purchasers,  and  to  reinstate  the  plaintiff  in  the 
position  which  he  is  entitled  to  occupy  under  the  contracts  as 
assignee  thereof,  notwithstanding  any  acts  done  by  the  county 
or  its  ofiicers  in  impairment  of  the  rights  acquired  by  the  con- 
tracts. Such  a  suit  must  be  I'egarded  as  one  to  recover  the 
contents  of  the  contracts.  The  contents  of  a.  contract,  as  a 
chose  in  action,  in  the  sense  of  section  629,  are  the  rights  cre- 
ated by  it  in  favor  of  a  party  in  whose  behalf  stipulations. are 
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made  in  it  which  he  has  a  right  to  enforce  in  a  suit  founded  on 
the  contract;  and  a  suit  to  enforce  such  stipulations  is  a  suit  to 
recover  such  contents.  The  promis'e  to  pay  money  contained 
in  a  promissory  note'is  all  that  there  is  of  the  note.'  A  suit  to 
enforce  the  payment  of  the  money  is  a  suit  to  recover  the  con- 
tents of  the  note,  because  there  is  nothing  contained  in  the  note 
but  the  promise.  The  promise  to  receive  the  money  stipulated 
in  these  contracts  to  be  paid  by  the  purchasers,  as  a  foundation 
for  their  right  to  receive  patents,  is,  so  far  as  this  suit  is  con- 
cerned, the  essence  of  the  contracts;  and  a  suit  to  compel  the 
acceptance  of  that  money  is  a  suit  to  enforce  such  promise,  and, 
therefore,  is  a  suit  to  recover  the  contents  of  the  contracts. 
This  principle  was  settled  in  the  early  case  of  Serh  v.  Pitot,  6 
Cranch,  332,  under  section  11  of  the  judiciary  act  of  1789,  which 
is  re-enacted  in  section  629  of  the  Revised  Statutes.  There 
the  plaintiffs  were  the  general  assignees  of  the  effects  of  an  in- 
solvent debtor  by  opei'ation  of  law.  It  was  contended  that  the 
statute  applied  only  to  a  voluntary  assignment  of  a  particular 
chose  in  action,  and  that  the  word  "  contents"  did  not  apply 
to  accounts  or  unliquidated  claims,  but  was  confined  to  trans- 
ferable paper.  But  the  court  held  that  the  statute  intended  to 
except  suits  in  virtue  of  equitable  assignments  as  well  as  suits 
in  virtue  of  legal  assignments,  and  to  exclude  from  the  Federal 
coiurte  the  assignee  of  all  the  open  accounts  of  a  merchant  as 
well  as  the  same  person  when  the  assignee  of  a  particular  note. 
The  court  say:  "The  term  'other  chose  in  action'  is  broad 
enough  to  comprehend  either  case,  and  the  word  '  contents '  is 
too  ambiguous  in  its  import  to  restrain  that  general  term.  The 
'  cOintents'  of  a  note  are  the'  sum  it  shows  to  be  due,  and  the 
same., may,  without  much  violence  to  language,  be  said  of  an 
account."  ^Following  out  this  principle,  the  obligation  or  the 
promise  contained  in  a  contract  is  its  contents,  when  a  suit  is 
brought  to  enforce  such  obligation;  and.it  does  no  violence  to 
language  to  say  that  the  suit  is  one  to  recover  such  contents. 
InDeshler  i\  Dodge,  16  How.,  622,  631,  it  is  said  by  the  court 
tltat.the  statute  iu  question  applies  to  cases  "  in  which  the  suit 
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is  brought  to  '  recover  th«  contents  or  to  enforce  the  contract 
contained  in  the  instrument  assigned ;"  and  that  where  the  suit 
is  brought  to  enforce  the  contract  contained  in  the  chose  of 
action,  the  assignee  is  disabled,  unless  the  suit  might .  have 
been  brought  in  tlie  court  if  no  assignment  had  been  made. 
Again,  in  Bushnei}?;.  Kennedy,  9  Wall.,  387,  it  is  suggested  by 
the  court  that  the  restriction  applies  to  rights  of  action  founded 
on  contracts  which  contain  within  themselves  some  promise  or 
duty  to  be  performed,  and  that  such  contracts  may  be  properly 
said  to  have  contents. 

The  amended  bill  in  this  case  contains  no  averment  showing 
that  the  suit  could  have  been  maintained  by  the  assignors  of 
the  contracts  if  no  assignments  had  been  made ;  and  it  is  well 
settled  that  this  is  necessary.  (Turner  v.  Bank  of  !North  Amer- 
ica, 4  Dallas,  8  ;  Mollan  y.  Torrance,  9  Wheaton,  537;  Bank 
of  United  States  !;.  Moss,  6  How.,  31 ;  Bradley  v.  Ehines's 
Admrs.,  8  Wall.,  393.) 

We  are,  therefore,  of  opinion  that  the  Circuit  Court  had  no 

jurisdiction  of  this  suit,  and  that  its  decree  must  be  afhrmed, 

with  the  modification  that  the  dismissal  of  the  bill  is  without 

prejudice  to  the  right  of  the  plaintiff  to  bring  any  suit  he  may 

be  advised  in  the  proper  court. 

1  Affirmed. 


James  S.  Marsh  and  B.  C.  Marsh  v.  John  McPherson. 

April  24,  1882, 

1.  A  recital  in  a  contract  of  sale  or  exchange  tliat  tlie  vendor  ''hei-eby 

delivers  possession  "  of  the  articles  sold  vpsts  the  title  and  right  of 
•    possession  In  the  vendee,  but  is  not  of  itself  a  delivery  of  actual  pos- 
session. 

2.  If  the  vendee,  even  after  suit  brought  by  him,  accepted  the  articles 

sold  aftei-  the  time  when  they  should  have  been  delivered,  or  permit- 
ted repairs  or  supplies  to  be  furnished,  and  accepted  the  benefit  of 
them,  such  fact,  may  be  proved  in  reduction  of  damages  for  the  breach 
of  contract. 
41  vt 
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3.  In  case  of  a  total  failnre  of  the  vencTor  to  comply  with  a  contract  of 
sale,  or  a  partial  failnre  arising  from  his  supplying  defective  articles, 
the  measure  of  damages,  unless  in  exceptional  cases  of  special  dam- 
age, is  what  it  would  cost  the  vendee  to  supply  the  deficiency,  with- 
out regard  to  the  contract  price. 

Error  to  the  Circuit  Court  of  the  IJDited  States  for  the 
District  of  Nebraska. 

/.  H.  Broady,  for  plaintiffs  in  error. 

John  L.  Webster,  for  defendant  in  error. 

Matthews,  J. — This  action  was  brought  January  15,  1878, 
by  the  defendant  in  error  against  the  plaintiffs  in  error,  to 
recover  damages  for  the  breach  of  a  contract  under  seal  for 
the  sale  of  certain  real  and  personal  property.  On  October 
16,  1877,  the  parties  entered  into  a  written  agreement,  by 
which  McPherson  agreed,  in  consideration  of  the  covenants  of 
the  parties  of  the  second  part,  to  sell  and  convey  to  them  cer- 
tain described  real  estate  in  K"ebraska  and,  in  addition  thereto, 
one-half  the  stock  of  goods  in  a  store  belonging  to  him,  on  a 
parcel  of  the  real  estate.  The  plaintifl's  in  error,  parties  of  the 
second  part,  covenanted  on  their  part  to  pay  for  the  said  real 
estate  as  follows :  for  one  parcel,  $18,190.37,  in  combined 
reapers  and  mowers  and  self-rakers,  known  as  the  Valley 
Chief,  to  be  taken,  those  designated  as  No.  1  at  $175  each,  and 
No.  2  at  $170  each,  to  be  delivered,  eighty-six  machines  of  No.  1 
and  twenty  of  No.  2,  at  certain  named  points  in  difierent  paxts 
of  the  State,  and  in  Kansas,  "all  the  said  machines  to  be  deliv- 
ered in  good  condition  and  free  of  all  incumbrances,  of  taxes, 
and  of  charges  for  freight,  each  machine  to  have  two  smooth 
sickles  and  one  sickle-edge  sickle."  In  the  agreement  the 
freight  on  each  machine  from  the  manufactory  at  Lewisburg, 
Pennsylvania,  was  estimated  at  twenty-five  dollars,  and  in  all 
cases,  when  it  fell  below  that  sum,  the  difference  was  to  be 
accounted  for  and  paid.  The  store  property  was  to  be  paid 
for  in  cash  and  notes,  an(l  the  remainder  of  the  real  estate,  at 
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$3,600,  in  machines  of  another  description  at  $175  each,  "  to  be 
delivered  in  good  condition,  free  of  incumbrances,"  as  before 
in  respect  to  the  others,  at  certain  other  named  places,  being 
eleven  machines  at  Beatrice,  Nebraska,  and  the  remainder  of 
this  lot  on  board  cars  at  the  factory  at  Lewisburg,  consigned 
to  the  party  of  the  first  part,  or  to  his  order. 

At  the  time  of  the  execution  of  this  agreement,  the  machines, 
it  is  alleged,  were  in  the  possession  of  the  agents  of  the  party  of 
the  second  part  at  the  various  points,  and  that  they  were  not  iu 
good  condition,  were  subject  to  incumbrances  and  charges,  and 
that  the  defendants  failed  and  refused  to  deliver  them,  although 
the  party  of  the  iirst  part  had  fully  performed  his  covenants, 
by  conveying  the  real  estate  and  delivering  the  goods  as  re- 
quired by  the  contract.  It  is  averred  in  the  petition  that  the 
machines,  iu  the  condition  required  by  the  contract,  were 
worth  the  amount  of  the  agreed  value  of  $21,775,  to  recover 
which,  with  an  additional  sum  for  an  ascertained  ditiereuce  of 
freight,  the  suit  is  brought.  It  was  begun  in  the  State  court, 
and  the  defendants  below  having  appeared  to  the  action,  being 
citizens  of  Peuusylvania,  and  the  plaintiff  a  citizen  of  Nebraska, 
the  cause  was  removed  for  trial  into  the  Circuit  Court. 

The  defendants  iu  their  answer  admitted  the  execution  of 
the  agreement  set  out  in  the  petition,  but  alleged  that  it  was 
fully  executed,  fulfilled,  and  superseded  by  a  subsequent  agree- 
ment in  writing  between  the  parties,  indorsed  on  it,  and  dated 
November  5, 1877,  iu  the  words  following,  to  wit: 

"  Brownville,  Nebraska,  November  5,  1877. 

"  The  above  contract  is  this  day  executed  by  the  said  parties 
thereto  as  follows:  The  within-named  real  estate  is  conveyed 
by  said  first  party  (McPherson)  to  said  second  parties  (Marsh 
and  Marsh) ;  also  one-half  of  said  stock  of  goods  at  an  invoice 
in  the  sum  of  four  thousand  and  two  hundred  and  forty-three 
and  ^^^  dollars,  making  price  of  the  half  four  thousand  two 
hundred  and  forty-three  and  ^^^  ($4,243.10)  dollars,  is  deliY- 
ered  by  McPherson  to  said  parties,  Marsh  and  Marsh. 

"  The  said  second  parties,  Marsh  and  Marsh,  hereby  acknowl- 
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edge  payment  of  all  said  maobines  named  in  tbe  list  within 
named,  aggregating  eighty-six  number  ones,  twenty  number 
twos,  and  hereby  deliver  all  thereof  to  said  iirst  party  at  the 
places  named  in  said  within  list,  (except  there  is  two  instead 
of  one  at  Donnebrag,  and  three  instead  of  four  at  Wahoo, 
which  change  is  consented  to  by  tbe  parties,)  free  and  clear  of 
all  liens,  charges,  or  taxes,  op  to  and  including  taxes  for  the 
year  1878,  as  per  within  contract.  Said  second  parties  also 
hereby  deliver  to  said  first  party  eleven  of  said  machines  with- 
in named,  called  Marsh  number  four;  as  provided  for  within 
and  on  the  within-named  terms  therefor,  at  Beatrice.  On  this 
eleven  machines  number  four  there  is  two  hundred  and  sev- 
enty-five dollars  freight  in  favor  of  said  second  parties,  to 
whom'  said  first  party  shall  account  therefor  as  hereinafter 
stated. 

"The  balance  of  $259.63  on  the  said  list  of  number  ones 
and  number  twos,  and  the  said  eleven  number  fours,  amount- 
ing to  $1,925,  is  applied  on  the  purchase-price  of  said  lands 
in  Sonora  Island,  leaving  balance  of  $1,415.37,  for  which  said 
second  parties  shall  deliver,  as  provided  for  within,  eight  of 
said  machines  number  four  on  board  the  cars  in  Pennsylvania 
at  place  within  named,  leaving  still  a  balance  on  said  purchase- 
price  of  island  real  estate  of  $15.37  in  favor  of  said  first  party, 
to  whom  tbe  second  parties  shall  account.  As  soon  as  the 
amounts  due  said  first  party  on  freights  of  said  number  ones 
and  twos  are  ascertained,  the  same,  with  the  said  $275  due 
second  parties  and  said  $15.37  due  said  first  party,  shall,  be 
settled  and  adjusted  by  the  parties.  Said  eight  number  fours 
to  be  delivered  within  thirty  days  after  notice  to  second  par- 
ties. Said  second  parties  hereby  warrant  that  said  eighty-six 
number  ones  and  twenty  number  twos  and  eleven  number 
fours  are  now  at  the  places  above  named  in  condition  for 
delivery  as  above  and  within  provided  for,  and  that  said  eight 
n amber  fours  shall  be  delivered  as  above  stated,  and  shall 
stand  good  to  said  first  party  for  any  breaches  or  failures  of 
such  warranty  and  promise. 
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"Ou  said,  store  goods  one  thousand  dollars  is  paid  to  said 
first  party,  the  receipt  of  which  is  hereby  acknowledged,  and 
the  balance  shall  be  paid  according  to  the  within  contract. 

"  JoQN  McPherson. 
"  James  S.  Marsh. 
"  E.  C.  Marsh." 

On  the  said  contract  the  following  agreement  was  indorsed 
by  plaintiff,  to  wit: 

"Keceived  of  said  second  parties,  Marsh  and  Marsh,  in  full 
payment  and  settlement  of  said  balance  due  for  said  store 
goods  after  said  payment  of  one  thousand  dollars,  the  follow- 
ing described  notes  of  this  date,  made  by  James  S.  Marsh  to 
my  order,  to  wit:  one  for  f  1,056.44,  one  for  $915.72,  one  for 
$685.47,  and  one  for  $585.47 — in  all,  four  several  promissory 
notes  for  said  amounts,  all  due  December  1,  1877,  with  inter- 
est at  ten  per  cent,  per  annum  after  maturity. 

"November  7,  1877.. 

"(Signed,)  John  McPherson. 

"Witness:  William  H.  Hoover." 

The  defendants  also  alleged  performance  of  the  contract 
and  aver  "that  the  said  transactions  between  plaintiff  and 
defendants  were  neither  sales  of  the  said  plaintiff's  lands  and 
goods  nor  sales  of  defendants'  machines,  but  were  barters  of 
the  property  of  one  in  exchange  for  the  property  of  the  oth- 
ers, in  which  the  prices  fixed  were  largely  in  excess  of  cash 
prices;  so  much  so  that  neither  would  have  bought  the  prop- 
erty of  the  other  for  cash  at  such  prices,  and  that  the  naming 
of  the  prices  in  the  transaction  was  nothing  more  than  a  mat- 
ter of  convenience  in  executing  the  exchange." 

The  defendants  further  aver  as  to  the  eight  Marsh  number 
4  reapers  to  be  delivered  on  board  cars  at  Lewisburg,  Penn- 
sylvania, three  had  been  delivered,  and  that  as  to  the  remain- 
der they  have  been  ready  and  willing  to  do  so  on  the  order 
of  the  plaintiff",  but  that  he  has  neglected  to  do  so,  but  that 
they  hold  the  sanne  for  him.  The  answer  also  contains  the 
following: 
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"Defendants  admit  that  after  the  making  of  said  agreement 
in  November,  1877,  defendants  told  plaiutift'  that  they  (the 
defendants)  would  visit  each  of  the  points  named  in  said  writ- 
ing where  said  machines  then  were,  and  at  which  places  they 
were  delivered  as  stated  in  said  writing,  and  if  any  agents 
were  not  settled  with,  or  any  liens  or  charges  were  claimed 
against  any  of  said  machines,  would  make  settlement  with 
their  said  agents  then  and  tliei'etofore  having  charge  of  said 
agricultural  machines,  and  would  pay  off  and  discharge  all 
unpaid  claims  and  liens  of  any  of  every  kind  and  sort  upon 
each  and  all  of  said  machines,  and  put  in  good  repair  each 
and  all  of  the  said  machines,  so  as  to  have  the  same' conform 
to  the  conditions  of  said  machines;  so  as  to  have  the  same 
conform  to  the  conditions  of  said  agreement  and  warrant}'  in 
writing;  but  deny  that  they  ever  so  stated  until  after  said 
writing  of  November,  1877,  or  that  they  told  plaintiff  that 
they  would  do  so  at  once,  but  aver  that  they  stated  that  they 
would  do  so  in  a  reasonable  time  to  have  them  so  repaired 
and  in  good  condition  for  the  first  season  and  time  for  selling 
reapers  and  mowers,  which  season,  defendants  aver,  was  the 
latter  part  of  the  spring  of  1878,  continuing  from  thence 
through  the  summer  of  1878,  and  aver  that  said  promise  was 
to  so  repair  and  fit  up  said  reapers  and  mowers  ready  for  the 
harvest  of  small  grains  in  the  year  1878,  and  for  the  sales  for 
such  harvest,  which  time  commenced  about  May,  1878,  and. 
continued  during  such  harvest;  all  of  which  was  agreed  to 
between  the  parties  hereto  as  satisfactory,  as  making  good  the 
warranty  of  defendants  in  said  agreement  dated  November  5, 
1877,  all  of  which  said  promises  these  defendants  have  fully 
performed  and  complied  with,  and  have  previous  to  said  time 
and  previous  to  the  commencement  of  the  reaper  and  mower 
trade  for  1878,  and  previous  to  April,  1878,  visited  each  of  the 
points  named  in  said  writing  dated  October  6, 1877,  where  said 
machines  then  were,  and  made  settlements  with  their  agents 
then  and  there  having  charge  of  said  agricultural  machines, 
where  settlements  had  not  already  and  heretofore  been  made 
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with  such  agents,  and  paid  off  and  discharged  ail.  claims  and 
liens  of  every  kind  and  sort  upon  each  and  all  of  said  ma- 
chines, and  put  in  good  condition  and  repair  each  and  all  of 
said  machines,  wherever  any  such  claims  or  liens  were  unpaid 
and  wherever  any  of  said  machines  were  not  in  good  condi- 
tion or  were  out  of  repair,  and  had  all  said  machines  as  afore- 
said discharged  of  all  claims  and  liens  of  any  and  every  sort, 
and  in  good  repair  and  condition  for  the  1878  market,  in  due 
time  for  such  market  and  pursuant  to  such  promise." 

The  cause  was  tried  by  jurj-,  and  there  was  a  verdict  and 
judgment  for  the  plaintiff,  to  reverse  which  this  writ  of  error 
is  prosecuted. 

There  are  thirty-three  assignments  of  error,  based  on  excep- 
tions to  the  rulings  of  the  court  upon  questions  of  evidence 
and  upon  instructions  to  the  jury,  either  given,  or  asked  and 
refused;  but  it  will  not  be  necessary  to  refer  to  them  in  detail. 

The  chief  issues  between  the  parties,  raised  by  the  pleadings 
and  maintained  in  evidence,  we're  whether  there  had  been  a 
deliver}'  of  possession  by  Marsh  &  Marsh  to  McPherson  of  the 
machines,  and  whether  there  had  been  a  breach  of  warranty 
that  they  were  in  a  good  condition  at  the  places  named  aiid 
free  from  all  liens  and  charges. 

Upon  the  point  whether  there  had  in  fact  been  a  delivery 
of  actual  possession  by  the  defendants  to  the  plaintiff  of  all 
or  of  any  of  the  machines,  there  seems  to  be  some  confusion. 
The  bill  of  exceptions,  of  course,  and  properly,  does  not  set 
out  all  the  evidence,  but  the  court  in  its  general  charge  stated 
to  the  jur3'"that  the  plaintiff  admits  that  all  the  machines 
had  been  delivered  to  him."  From  the  context  it  would  ap- 
pear that  the  contract  of  November  5,  1877,  is  treated  as  an 
admission  to  that  effect  as  to  all  machines  that  were  in  fact  at 
the  places  named,  without  respect  to  their  condition — based, 
no  doubt,  upon  the  expression  contained  in  the  instrument,  by 
which  it  is  declared  that  said  second  parties^  Marsh  &  Marsh, 
hereby  acknowledge  payment  of  all  said  machines,  &c.,  and 
hereby  deliver  all  thereof  to  said  first  party  at  the  places 
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named  in  said  within  list,  &c.,  free  and  clear  of  all  liens, 
charges,  or  taxes,  &c.  The  contract  undoubtedly  had  the 
effect  to  pass  the  title  to  the  machines  from  Marsh  &  Marsh 
to  McPherson,  and  the  right  of  possession ;  but  whether  the 
purchaser  obtained  actual  possession  could  not  be  conclusively 
inferred  from  the  contract  merely.  If  the  declaration  in  that 
instrument  of  the  fact  of  delivery  could  have  that  effect,  it 
would  be  equally  conclusive  that  they  were  free  of  incum- 
brances, for  that  is  also  stated  in  the  same  connection.  It 
might  have  beeft  that  the  machines  were  in  the  places  men- 
tioned in  the  contract  and  in  the  condition  required,  j'et  the 
defendants  might  have  refused  to  deliver  actual  possession. 
If  so,  they  would,  of  course,  be  liable  in  damages. 

The  bill  of  exceptions  recites  that,  "during  the  trial,  evi- 
dence having  been  admitted  tending  to  prove  that  niany  of 
the  machines  named  in  the  contracts  copied  in  the  pleadings 
were  not  in  as  good  condition  as  called  for  in  the  said  contracts, 
and  were  not  supplied  with  all  the  pieces  specified  in  the  con- 
tracts, and  that  in  some  instances  the  whole  machine  was  miss- 
ing, and  what  the  values  of  such  deficient  or  impaired  machines 
in  the  condition  in  which  they  then  were,  and  the  difference 
in  their  values  in  such  condition  and  the  condition  called  for 
by  the  contract,  and  also  on  the  part  of  the  defendants  that 
defendants  had  made  repairs  on  some  machines  and  supplied 
deficiencies  and  missing  machines  since  the  commencement  of 
this  action,  and  the  value  thereof,"  the  court,  at  the  request  of 
the  plaintiff",  gave  to  the  jury  the  following  instruction: 

"The  jury  is  instructed  that  they  are  not  permitted  to  take 
into  account  or  make  any  allowance  or  reductions  from  the 
damages  of  the  plaintiff  for  repairs  of  any  kind  niade  upon  the 
machines  or  supplies  furnished  for  them  after  November  5, 
1877,  ail  such  acts  on  their  part  being  without  authority  ;  and 
the  plaintiff' is  entitled  to  recover  the  full  measure  of  his  dam- 
ages as  if  no  such  repairs  had  ever  been  made." 

This  charge  is  clearly  erroneous.  In  the  first  place  it  assumes 
the  fact  that  the  acts  referred  to,  of  making  repairs  and  furnish- 
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ing  supplies,  were  without  authority.  It  would  not  be  denied, 
we  assume,  that  if  authorized  they  would  have  to  be  consid- 
ered; and  whether  authorized  or  not  was,  at  least,  one  of  the 
questions  of  fact  involved  in  the  issues  to  be  tried,  on  which  it 
was  the  duty  of  the  jury  to  pass ; — for  the  defendants  had  set 
up  in  their  answer  what  they  claimed  to  be  an  agreement  with 
the  plaintiff,  by  which  they  were  to  have  until  the  spring  of 
1878  in  which  to  make  good  their  warranty  as  to  the  condition 
of  the  machines.  Whether  this  agreement  for  an  extension  of 
time,  not  acted  on,  could  be  pleaded  as  a  bar  to  the  action  for 
a  breach  of  the  contract,  is  not  the  question.  It  was,  if  proved, 
and  if  repairs  were  actually  made  in  pursuance  of  it,  certainly 
good  as  proof  that  they  were  made  with  the  consent  and  author- 
ity of  the  plaintiff;  and  as  the  bill  of  exceptions  recites  that 
evidence  was  offered  to  maintain  the  issues,  by  both  parties,  it 
is  not  to  be  assumed  that  there  was  none  in  support  of  this 
claim. 

But,  independent  of  this  alleged  agreement,  it  was  certainly 
competent  for  the  defense  to  show  that,  after  the  date  of  the 
second  contract,  the  machines  were  put  in  the  good  condition 
required  by  it,  and  were  then  delivered  to  and  accepted  by  the 
plaintiff;  for  if  the  plaintiff  accepted  the  machines  after  the 
time  when  they  should  have  been  delivered,  or  after  they  were 
received  by  him  permitted  repairs  to  be  made  or  supplies  to 
be  furnished,  and  accepted  the  benefit  of  them,  he  certainly 
cannot  claim  that  he  has  been  damaged  by  a  breach  of  the  con- 
tract to  the  same  extent  as  if  nothing  had  been  done  to  make 
good  his  loss. 

It  is  a  rule  of  law,  without  exception  so  far  as  we  are  aware, 
that  any  circumstances,  otherwise  competent  in  evidence  to 
reduce  the  damages,  may  be  proven  on  the  trial  for  that  pur- 
pose, although  it  may  not  have  come  into  existence  until  after 
the  commencement  of  the  action. 

The  court  also,  at  the  request  of  the  plaintiff,  gave  to  the 
jury  thefollowing charges: 

"10.  The  jury  is  instructed  that  the  plaintiff  is  entitled  to 
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recover  for  any  machines  which  were  uot  at  the  places  named 
at  the  time  of  the  making  of  the  contract  of  ^^ovember  6, 1877, 
the  price  of  said  machines  as  fixed  in  the  contract;  and  if  j'oa 
find  that  the  defendants  failed  to  deliver  any  of  the  machines 
to  be  delivered  at  Lewisburg,  Pennsylvaaia,  after  demand 
made  by  plaintiff,  the  plaintiff  is  entitled  to  recover  the  con- 
tract price  of  siach  machines."  And  also:  "  11.  On  such  ma- 
chines as  were  delivered  to  the  plaintiff"  he  is  entitled  to  recover 
for  any  defects  in  quality  or  condition,  and  the  measure  of  his 
damages  is  the  difference  between  the  value  of  such  machines 
in  the  condition  in  which  they  then  were  and  the  contract 
price." 

And  refused  to  give,  on  the  request  of  the  defendants,  the 
following : 

"  The  jury  are  instructed  that  if  they  find  there  was  any 
breach  of  the  warranty  named  ia  the  contract  of  November  5, 
1877,  that  the  measure  of  damages  for  such  breach  is  the  differ- 
ence in  the  value  of  such  machines  as  they  actually  were  and 
as  they  were  warranted  to  be,  less  the  benefit  to  the  property  by 
what  the  defendants  have  done  to  make  good  such  warranty." 

During  the  trial  the-  defendants  offered  to  prove  the  market 
value  of  such  machines  in  good  condition  for  cash,  and  the 
difference  between  that  and  the  value  of  the  machines  in  the 
condition  in  which,  they  were  delivered ;  but  this  offer  was 
rejected. 

In  its  general  charge  the  court  stated  the  rule  of  damages 
very  clearly  and  correctly,  ih  the  following  language :  "  The 
extent  of  the  damages  in  this  case  will  be  the  difference  that  it 
would  cost  to  put  the  macljines  in  good  condition,  so  as  to 
comply  with  the  contract,  and  also  the  value  of  those  that  were 
not  then  at  the  time  and  place  stated  in  the  contract.  "  Stand- 
ing alone,  this  instruction  would  have  been  unexceptionable. 
But  in  the  rulings  noted  above,,  in  giving  the  tenth  and  eleventh 
instructions  asked  by  the  plaintiff",  and  refusing  to  give  that 
asked  by  the  defendants,  and  in  rejecting  the  evidence  off'ered 
on  the  point,  there  was  substantial  error. 
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The  price  fixed  in  the  contract  at  which  the  plaintiff  agreed 
to  take  the  machines,  whether  the  transaction  is  viewed  as  an 
exchange  of  property,  at  assumed  valuations,  or  as  a  purchase 
and  sale  for  money,  is  not  conclusive  between  the  parties  upon 
the  question  of  damages  recoverable  for  a  breach.  If  there 
had  been  a  total  failure  on  the  part  of  the  defendants  below 
to  comply  with  the  contract,  and  they  had  refused  to  deliver 
any  of  the  machines  specified,  the  damages  to  the  plaintiif  would 
have  been  the  amount  of  money  with  which,  at  the  time  of  the 
breach,  he  could  have  supplied  himself  by  purchase  from  others 
with  the  same  number  of  similar  articles  of  equal  value.  If 
the  market  price  had  in  the  meantime  advanced,  the  recovery 
would  be  for  more,  or  if  it  had  fallen  it  would  be  for  less,  than 
the  contract  price;  the  rule  to  measure  the  loss  in  such  cases 
being  the  difference  between  the  contract  and  the  market 
price.  The  same  rule  applies  where  the  breach  is  partial,  and 
not  total ;  and  to  make  good  the  warranty  as  to  condition,  the 
cost  of  repairs ;  and,  as  to  fi'eedom  from  liens,  the  cost  of  remov- 
ing them,  if  that  be  the  difference  in  actual  value  between  the 
article  as  warranted  and  the  article  as  delivered,  is  all  that  can 
be  properly  recovered  as  damages,  unless  in  exceptional  cases 
of  special  damage.  Whatever  that  difference,  in  the  actual 
circumstances  of  the  case,  is  shown  to  be,  is  the  true  rule  and 
measure  of  damages.  Where  the  articles  delivered  are  not 
what  the  contract  calls  for,  as  in  the  case  of  defective  machines, 
the  measure  of  the  vendee's  damages  is  what  it  would  cost  to 
supply  the  deficiency,  without  regard  to  the  contract  price.  (Ben- 
jamin V.  Hillard,  23  How.,  149-167.) 

For  these  errors  the  judgment  of  the  Circuit  Court  is  re- 
versed and  the  cause  remanded  with  instructions  to  grant  a  new 
trial ;  and  it  is  so  ordered. 

Reversed. 
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The  United  States  v.  Lewis  Eindskopf,  Eaphael  Eeichmann, 
AND  Elias  Eindskopf. 

April  24,  1883. 

1.  The  practice  of  setting  ont  in  the  bill  of  exceptions  the  entire  cliavge 

of  the  conrt,  insteiul  of  tliose  parts  only  which  are  complained  of, 
again  conclcraned. 

2.  While  tliei-e  may  be  ca.ses  in  vvliich  an  assessment  made  by  the  com- 

missioner of  internal  revenue  must  stand  as  an  entirety  or  not  at  all, 
e.  g.,  where  an  erroneous  rate  lias  been  adopted  by  the  officer,  or 
where  its  validity  depends  upon  his  jurisdiction,  yet,  where  the  ques- 
tion is  as  to  the  quantitj'  of  spirits  produced  on  which  taxes  were  not 
paid,  every  material  fact  on  which  tlie  assessment  was  made  is  open 
to  proof,  and  it  will  stand  to  the  extent  in  wliich  it  is  not  impaired. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Wisconsin. 

This  is  an  action  against  the  principal  and  sureties  on  a  dis- 
tiller's bond  for  $7,000,  executed  March  23,  1875.  The  prin- 
cipal was  then  engaged  in  the  business  of  a  distiller  within  the 
first  collection  district  of  Wisconsin.  The  condition  of  the 
bond  provided,  among  other  things,  that  he  should  "  comply 
with  all  the  provisions  of  law  in  relation  to  the  duties  and  busi- 
ness of  distillers."  The  complaint  alleges  as  a  breach  of  these 
conditions  the  non-payment  of  the  tax  due  on  3,640  gallons 
of  spirits  distilled  by  him  at  his  distillery  between  the  25th  of 
April  and  the  let  of  May,  1875,  amounting  to  $3,276.  It 
also  alleges  that  the  commissioner  of  internal  revenue  assessed 
the  tax  against  him  on  the  special  list  for  October  of  that 
year,  and  that  the  assessment  was  returned  to  the  collector  of 
the  district,  who  demanded  payment  of  the  tax,  which  was 
refused. 

The  answer  contained  a  general  denial,  and  also  set  up  as  a 
special  defense  that  on  the  1st  of  November,  1875,  the  com- 
missioner of  internal  revenue  made  an  assessment  upon  the 
distiller  to  the  amount  of  $7,117.70  for  spirits  alleged  to  have 
been  manufactured  at  his  distillery  in  the  month  of  April, 
1875,  and  removed  therefrom  without  payment  of  the   tax 
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thereon,  and  with  intent  to  defraud  the  government;  that  this 
assessment  was  returned  to  the  collector  of  the  district,  who 
demanded  payment  of  the  tax ;  that  afterwards,  in  May,  1876, 
the  plaintiffs  brought  a  suit  in  equity  to  enforce  its  collection ; 
that  the  distiller  was  served  with  process  and  answered  the 
complaint,  averring  that  the  assessment  was  illegal  and  void  ; 
that  that  suit  was  still  pending ;  and  that  the  assessment  men- 
tioned in  the  complaint  here  was  upon  the  same  spirits  for 
which  the  above  assessment  of  |7,117  was  made. 

A  supplemental  and  amended  answer  repeated  these  allega- 
tions, and  added  that  the  equity  case  was  heard  in  April,  1879, 
when  the  assessment  was  adjudged  to  be  illegal  and  the  bill 
was  dismissed.  The  answer  pleads  the  decree  entered  in  bar 
of  the  present  action. 

The  case  was  tried  at  the  January  term  of  the  court  in 
1880.  There  is  no  statement  of  the  evidence  or  of  its  pur- 
port in  the  record,  except  as  appears  in  the  charge  given  to  the 
jury.  The  bill  of  exceptions  states  that  the  plaintiffs  offered 
evidence  tending  to  maintain  the  issues  on  their  part,  "  as  is 
generally  stated  in  the  charge  of  the  court  hereinafter  con- 
tained ;"  and  that  the  defendants  offered  evidence  tending  to 
maintain  the  issues  on  their  part,  "  as  is  in  like  manner  stated 
in  the  charge  of  the  court."  Then  follows  the  charge  at 
length,  at  the  end  of  which  particular  parts  of  it  are  indicated 
to  which  exceptions  were  taken,  and  among  others  the  follow- 
ing: "To  all  that  portion  of  said  charge  which  defines  and 
sets  forth  the  legal  force  and  effect  of  an  assessment  and  the 
means  whereby  it  may  be  attacked  and  overcome ;  to  all  of 
that  portion  of  said  charge  which  touches  the  entirety  of  the 
assessment  and  affirms  that  the  plaintiffs  must  recover  the  exact 
amount  of  the  assessment  or  nothing."  That  portion  of  the 
charge  to  which  reference  is  thus  made  is  found  in  different 
passages,  which  are  as  follows.  After  speaking  of  the  power 
of  the  commissioner  of  internal  revenue  to  make  an  assess- 
ment, the  court  said : 

"  When,  therefore,  an  assessment  has  been  made  by  this 
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officer  it  is  to  be  presumed,  until  such  presumption  is  over- 
come by  proof  to  the  contrary,  that  it  was  made  upon  sufficient 
evidence,  and  it  is  not  necessary  that  the  evidence  upon  which 
the  commissioner  acted  should  be  laid  before  the  jury.  In 
other  words,  the  jury  have  a  right  to  presume  until  the  con- 
trary appears  that  when  the  commissioner  made  the  assessment 
in  question  he  had  before  him  proofs  which  were  sufficient  to 
satisfy  a  just  and  fair-minded  person  that  such  assessment  ought 
to  be  made;  and  before  the  jury  can  disregard  the  assessment 
they-shoudbe  convinced  by  the  evidence  that  the  commissioner 
acted  in  making  it  in  a  mannerunjust  to  the  defendant  distiller 
and  unwarranted  by  the  actual  facts.  Such  an  assessment  is  not, 
however,  conclusive  evidence  of  the  liability  of  the  distiller  ;  it 
is  open  to  attack  ;  it  is  primi-faeie  proof  only  of  such  liabilit}-, 
and  prima-fade  evidence  is  such  evidence  as  is  sufficient  when 
unassailed  to  establish  a  given  fact,  and  it  remains  sufficient 
for  that  purpose  until  it  is  rebutted  and  overcome.  *  *  * 
Upon  introduction  of  the  assessment  in  evidence  &  prima-fade 
ease  of  liability  on  the  part  of  the  defendant  Lewis  Rindskopf 
is  made.  The  burden  of  proof  then  falls  upon  the  defendants, 
who  may  proceed  to  introduce  evidence  to  overcome  the  as- 
sessment by  showing  that  the  defendant  Lewis  Rindskopf  did 
not,  during  the  period  covered  by  the  assessment,  manufac- 
ture and  remove  from  his  distillery  spirits  upon  which  the  tax 
was  not  paid. 

"And  upon  it  being  so  made  to  appear  the  burden  of  proof 
then  shifts  to  the  plaintifts,  and  it  then  becomes  incumbent  on 
the  plaintifl's  to  maintain  and  establish  the  correctness  of  the 
assessment  by  sufficient  and  competent  evidence.  #  *  * 
The  order  of  proof  which  has  been  maintained  upon  the  trial 
is  in  consonance  with  the  rules  of  law  applicable  to  such  a  case, 
which  have  just  been  stated." 

And,  after  commenting  upon  the  general  character  of  the 
evidence  in  the  case,  the  court  further  said  : 

"In  passing  upon  the  validity  of  this  assessment,  and  in  de- 
termining the  question  of  liability  on  account  of  it,  it  is  to  be 
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taken  and  considered  in  its  entirety.  Either  the  government 
is  entitled  to  recover  the  exact  amount  of  the'  assessment, 
namely,  the  sum  of  S3, 276,  or  it  is  not  entitled  to  recover  any 
sum  whatever.  The  court  and  jury  upon  an  investigation  of 
the  justness  and  validity  of  the  assessment  have  no  right  to 
exercise  the  powers  committed  to  the  commissioner,  but  our 
right  is  limited  to  an  inquiry  into  the  question  as  to  whether 
the  assessment  which  has  been  made  embraces  or  represents  a 
just  and  valid  demand  against  the  defendant  distiller,  and  as 
the  result  of  such  investigation  it  must  either  wholly  stand  or 
wholly  fall." 

In  support  of  the  special  defense,  founded  upon  the  decree 
in  the  equity  case,  that  the  assessment  of  November  1  was 
invalid,  the  defendants  produced  the  record  of  the  assessment 
and  of  the  suit,  which  was  admitted  in  evidence  against  the 
objection  of  the  attorney  of  the  government — ^the  court  stating 
that  proper  instructions  would  be  given  to  the  jury  in  relation 
to  the  same.  No  proof  was  otlered  that  the  assessment  covered 
the  spirits  for  which  the  first  assessment  was  made ;  and  the 
court  instructed  the  jury  that  without  such  proof  the  record 
would  not  be  a  bar  to  the  prosecution  of  this  action. 

The  jnry  found  for  the  defendants,  and  upon  their  verdict 
judgment  was  entered;  to  review  which  the  case  is  brought  to 
this  court  on  writ  of  error. 

S.  F.  Phillips,  Solicitor- General,  for  plaintiffs  in  error. 

/.  P.  C.  Cottrill,  L.  Abraham,  and  C.  E.  Mayer,  for  defendants 
in  error. 

Field,  J. — The  bill  of  exceptions  in  this  case  sets  forth  the 
charge  of  the  court  below  in  full,  in  disregard  of  our  frequent 
condemnation  of  this  practice.  Only  such  parts  should  have- 
been  given  as  would  point  the  exceptions ;  all  else  is  unneces- 
sary, and  produces  only  inconvenience.  We  repeat  of  this- 
practice  what  we  said  of  another  practice  not  uncommouj,  andJ 
equally  objectionable — that  of  inserting  the  entire  evideace.-ini. 

H 
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the  record:  "If  counsel  will  ndt  heed  our  admoiiitions  upon 
this  subject,  so  frequently  expressed  by  us,  the  .judges  of  the 
courts  below,  to  whom  the  bills  are  presented,  should  withhold 
their  signatures  until  the  bills  are  prepared  in  proper  form, 
freed  from  all  matter  not  essential  to  explain  and  point  the  ex- 
ceptions."    (Lincoln  v.  Laflin,  7  Wall.,  137.) 

The  assessment  of  the  commissioner  of  internal  revenue  was 
only  irrima-facie  evidence  of  the  amount  due  as  taxes  upon  the 
spirits  distilled  between  the  dates  mentioned.  It  established  a 
prima-facie  case  of  liability  against  the  distiller,  and  nothing 
more.  If  not  impeached  it  was  sufficient  to  justify  a  recovery  • 
but  ever}'  material  fact  upon  which  his  liability  was  asserted 
was  open  to  contestation.  The  distiller  and  his  sureties  were 
at  liberty  to  show  that  no  spirits,  or  a  less  quantity  than  that 
stated  by  the  commissioner,  were  distilled  within  the  period 
mentioned,  and  thus  entirely,  or  in  part,  overthrow  the  assess- 
ment. They  were  also  at  liberty  to  show  a  payment  of  the  tax 
assessed,  in  whole  or  in  part,  and  thus  discharge  or  reduce  the 
distiller's  liability.  To  the  extent,  however,  in  which  the  as- 
sessment was  not  impaired,  it  was  evidence  of  the  amount  due. 
The  court,  therefore,  erred  in  instructing  the  jury  that  the  as- 
sessment was  to  be  taken  and  considered  in  its  entirety,  and 
that  the  government  was  entitled  to  recover  the  exact  amount 
assessed,  or  not  any  sum.  In  other  respects  the  charge  as  given 
above  correctly  presents  the  law. 

There  may  undoubtedly  be  cases  where  an  assessment  must 
stand  as  an  entirety,  or  not  at  all ;  as,  where  an  erroneous  rate 
has  been  adopted  by  the  officer;  or  where  it  is  impossible  to 
separate  from  the  property  assessed  the  part  which  is  exempt 
from  the  tax ;  or  where  its  validity  depends  upon  the  jurisdic- 
tion of  the  commissioner.  The  present  case  does  not  fall  within 
either  of  these  classes.  Here  the  question  is  as  to  the  quantity 
of  spirits  produced  on  which  taxes  were  not  paid. 
'  The  decree  in  the  equity  suit  was  properly  held  not  to  be  a 
bar  to  the  prosecution  of  this  action  in  the  absence  of  proof 
that  the  assessment  which  it  adjudged  invalid  covered  the 
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spirits  upon  which- the  assessment  here  was  made.  The  in- 
struction to  the  jury  deprived  it  of  any  weight  as  evidence  with 
them. 

The  judgment  must,  therefore,  be  reversed  and  the  case  re- 
manded for  a  new  trial ;  and  it  is  so  ordered. 

Reversed. 


Julia  P.  Warren,  executrix  op  Moses  Warren,  deceased, 
V.  Joseph  M.  Stoddart. 

April  84,  1882. 

A  book  agent  contracts  witli  a  publishing-house  to  canvass  for  a  certain 
work  to  be  publislied  in  serial  volumes.  After  having  obtained  sub- 
scribers in  large  numbers,  he  takes  the  agency  from  another  house  to 
canvass  for  a  rival  edition  of  the  same  work,  and  induces  many  of  the 
former  subscribers  to  take  for  the  volumes  not  yet  issued  the  rival 
edition.  Oji  applying  to  the  house  first  employing  him  to  furnish 
volumes  to  fill  his  orders,  they  refuse  to  do  so,  except  for  cash  accora- 
panying  the  order :  Held — 

1.  That  having  abrogated  tlie  contract  by  his  own  act,  he  could 
not  claim  the  benefit  of  a  provision  in  that  contract  giving  him 
credit, 

2.  That  even  it  his  acts  did  not  amount  to  an  abrogation  of  the 
contract,  it  was  his  duty  to  save  himself  from  all  loss  possible  ;  and 
he  could  charge  the  delinquent  only  witli  such  damages  as  he  could 
not  reasonably  pi-event. 

3.  That  in  case  of  a  violation  of  a  contract  to  sell  on  a  certain 
credit,  the  measure  of  damages  is  interest  for  the  period  of  the 
credit. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

The  defendant  in  error,  J.  M.  Stoddart,  was  a  book  publisher, 
carrying  on  business  in  the  citj'  of  Philadelphia,  under  the  name 
of  J.  M.  Stoddart  &  Co.  In  1878  he  undertook  to  reprint  and 
sell  in  the  United  States  a  new  edition,  consisting  of  twenty- 
one  volumes,' of  the  Encyclopaedia  Britannica,  which  A.  &  C. 
Black,  of  Edinburgh,  Scotland,  were  then  bringing  out. 

Stoddart's  plan  was  to  sell  the  work  by  subscription  only ; 
42  v4 


658  Warren  v.  Stoddart.  [Oct.  Term, 

Statement  of  the  case. 

the  subscriptions  were  to  be  obtained  by  agents  and  canvass- 
ers, to  whom  certain  territory  was  to  be  allotted.  It  was  ex- 
pected that  the  work  would  be  printed  and  published  at  the 
rate  of  about  three  volumes  per  year. 

Moses  Warren,  the  plaintiff'  in  error,  was  an  agent  in  the 
city  of  Chicago  for  the  sale  of  subscription  books;  that  is,  books 
sold  only  by  subscription.  On  February  24,  1877,  Stoddart 
and  Warren  entered  into  a  contract  in  writing,  whereby  Stod- 
dart appointed  Warren  his  general  agent  for  the  sale  of  his 
American  reprint  of  the  encyclopedia  in  certain  territory 
therein  named.     The  contract  was  as  follows : 

"  Philadelphia,  Feb.  24,  1877. 
"Agreement  entered  into  this  day  between  J.  M.  Stoddart  &' 
Co.,  of  Philadelphia,  Pa.,  and  Moses  Warren,  of  Chicago, 
111. 

"The  said  J.  M.  Stoddart  &  Co.  agree  to  give  the  said  Moses 
Warren  a  general  agency  for  the  sale  of  the  American  reprint 
of  the  Encyclopaedia  Britannica  in  the  following  territory." 

Here  follows  a  description  of  the  territory,  consisting  of 
several  States  and  parts  of  States,  and  a  list  of  the  prices  at 
which  Stoddart  &  Co.  agreed  to  furnish  Warren  with  the  books 
in  various  styles  of  binding.     The  contract  then  proceeds : 

"  Said  J.  M.  Stoddart  &  Co.  also  agree  to  give  to  said  Moses 
Warren  the  exclusive  right  to  sell  the  Encyclopaedia  Britannica 
within  the  above-named  territory  during  such  time  as  said 
Warren  shall  faithfully  perform  his  part  of  the  agreement  as 
hereinafter  stated. 

"  1  St.  Said  Warren  agrees  to  use  his  best  endeavors  to  pro- 
mote the  sale  of  the Britannica  in  the  above-assigned 

field. 

"  2d.  To  send  to  J.  M.  Stoddart  &  Co.  a  weekly  report  of 
the  number  of  orders  taken  the  week  previous. 

"  3d.  To  fill  no  orders  outside  of  his  assigned  field. 

"4th.  To  leave  no  volumes  with  booksellers  to  sell  or  dis- 
play in  their  stores. 
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"5th.  To  furnish  no  volumes  at  less  than  tlie  regular  retail 
price. 

"6th.  To  remit  ou  the  seventh  day  of  the  month  one-half  the 
amount  of  monthly  statement  for  previous  month,  and  to  remit 
ou  the  twenty-sixth  day  of  the  month  the  remaining  one-half 
of  said  monthly  statement. 

"  Witness  our  hand  and  seal  on  the  day  and  date  ahovo 
mentioned. 

"  J.  M.  Stoddart  &  Co.     [seal.] 
"  Moses  Warren."  [seal.] 

Warren  at  once  entered  upon  the  performance  of  this  con- 
tract, and  by  April  20,  1878,  had  obtained  and  reported  to 
Stoddart  subscriptions  for  1,733  sets  of  the  work,  and  had  de- 
livered to  subscribers  a  portion  of  the  volumes  of  the  work 
which  had  been  issued  up  to  that  time ;  on  an  average  less 
than  four  volumes  to  each  subscriber. 

In  the  latter  part  of  the  year  1877  or  early  in  1878  the 
Scotch  publishers  of  the  encyclopaedia  and  the  house  of  Scrib- 
ner  &  Armstrong,  of  New  York,  formed  a  plan  to  issue  in  this 
country  an  edition  of  the  encyclopaedia,  to  compete  with  the 
reprint  of  Stoddart,  by  striking  off  sheets  from  the  original  ste- 
reotype plates  and  engravings  of  the  Scotch  edition  and  send- 
ing them  to  this  country  to  be  bound  and  sold  by  subscription, 
on  substantially  the  same  plan  as  that  which  had  been  adopted 
by  Stoddart  to  put  his  reprint  into  circulation. 

Some  time  in  May,  1^78,  Scribner  &  Armstrong  commenced 
negotiations  with  Warren,  which  resulted  in  a  contract  between 
them,  dated  May  14,  1878,  by  which  Scribner  &  Armstrong 
constituted  Warren  their  agent,  with  the  exclusive  right  to 
sell,  until  its  publication  was  completed,  their  edition  of  the 
encyclopaedia  within  the  same  territory  substantially  as  that 
mentioned  in  the  contract  between  Stoddart  and  Warren,  and 
agreed  to  furnish  him  with  copies  of  the  encyclopaedia  at  prices 
therein  named.  Warren  stipulated  on  his  part  that  from  and 
after  the  date  of  the  contract  he  would  not  canvass  for  any 
other  encyclopaedia,  or  any  other  edition  of  any  encyclopaedia, 
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but  that  be  "sbould  bave  tbe  privilege  of  completing  orders 
already  taken  for  the  reprint  edition  of  Stoddart  to  all  sub- 
scribers therefor." 

After  the  making  of  this  contract  Warren  refused  to  can- 
vass further  for  Stoddart's  reprint  edition.  Whereupon  Stod- 
dart refused  to  furnish  Warren,  except  for  cash  delivery,  tbe 
books  with  which  to  till  tbe  orders  which  be  bad  obtained  for 
Stoddart's  reprint  edition. 

Upon  this  point  the  evidence  was  as  follows:  On  June  5, 
1878,  Warren  sent  an  onler  to  Stoddart  requesting  him  to  for- 
ward a  certain  number  of  books  to  be  furnished  subscribers,  to 
which  Stoddart  replied,  by  letter  dated  June  6, 1878,  that  "  as 
to  all  future  orders,  for  tbe  present  they  will  be  tilled  when 
cash  accompanies  the  orders." 

On  June  10,  1878,  Warren  wrote  to  Stoddart  as  follows  : 
"  I  am  desirous  of  delivering  reprint  fast  as  possible  on  my 
orders  heretofore  taken  for  same.  If  my  orders  for  stock  are 
tilled  they  shall  be  paid  for  according  to  contract.  Do  yon 
intend  to  till  ra}'  orders  on  that  basis  ? " 

To  this  letter  Stoddart  replied  by  telegraph,  as  follows: 
"  Will  till  order  when  cash  is  received,  in  accordance  with  our 
letter  of  June  6."  There  is  no  evidence  that  Stoddart  ever 
refused  to  till  a  cash  order,  nor  was  it  pretended  that  Warren, 
after  that  date,  ever  sent  an  order  to  Stoddart  with  the  cash 
to  pay  for  the  books  ordered. 

^After  tbe  refusal  of  Stoddart  to  supply  Warren  with  tbe 
books  except  for  cash,  the  latter  induced  one  thousand  two 
hundred  and  tifty-three  of  the  subscribers  to  Stoddart's  reprint 
edition  to  exchange  the  subscription  to  the  reprint  for  a  sub- 
scription to  tbe  Scotch  edition,  and  be  claimed  that  be  expended 
in  obtaining  their  exchange  an  average  of  four  dollars  for  each 
subscription,  making  a  total  of  $5,012.  He  also  claimed  that 
the  Stoddart  reprint  volumes  taken  back  from  said  subscribers 
were  worth  $12,206  less  than  the  amount  paid  by  him  to  Stod- 
dart for  them,  and  less  than  what  he  could  sell  them  for  in  tbe 
market.     Warren  also  claimed  that  he  lost  his  profits  on  four 
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hundred  and  eighty  orders  which  were  not  exchanged,  amount- 
ing to  the  Slim  of  |20,073. 

This  suit  was  brought  by  Stoddart  to  recover  of  Warren  the 
sum  of  $2,976.53  for  books  furnished  him  to  supply  his  subscrib- 
ers. It  was  not  disputed  by  Warren  that  the  amount  sued  for 
was  due  and  owing  from  him  to  Stoddart.  But  Warren,  by 
way  of  set-off,  averred  the  mairiugof  the  contract  with  Stoddart 
above  set  forth,  and  claimed  that  he  had  been  damaged  by  the 
refusal  of  Stoddart  to  perform  the  contract,  in  the  sum  of 
$30,000. 

Upon  the  trial  of  the  case  in  the  Circuit  Court  the  judge 
instructed  the  jury  that  the  defendant's  claim  for  damages 
could  not  be  allowed  as  against  the  plaintiff's  claim  in  the  suit, 
and  that  the  plaintiff  was  entitled  to  a  verdict  for  the  full 
amount  sued  for  by  him  and  admitted  to  be  due,  namely,  two 
thousand  nine  hundred  and  seventy-six  dollars  and  fifty-three 
cents.  The  jury  returned  a  verdict  accordingly,  on  which  judg- 
ment was  entered.  This  writ  of  error  is  prosecuted  to  reverse 
that  judgment. 

Van  H.  Higgins,  for  plaintiff  in  error. 

Isaac  N.  Arnold,  for  defendant  in  error. 

Woods,  J. — The  only  question  in  the  case  is  whether  or  not 
the  instruction  of  the  court-  to  the  jury,  to  the  effect  that,  on 
the  facts,  the  plaintiff  in  error  was  entitled  to  no  damages,  is 
correct.  This  will  depend  upon  the  construction  which  is  to 
be  put  on  the  contract  between  Stoddart  and  Warren  of  Feb- 
ruary 24, 1877. 

The  contract  is  indefinite  as  to  the  time  during  which  it  was 
to  continue  in  force.  It  is  probable  that  the  parties  supposed 
the  contract  would  continue  until  the  twenty-one  volumes  were 
published,  or  at  least  until  the  territory  pamed  in  the  contract 
had  been  thoroughly  canvassed.  But  no  time  was  mentioned 
in  the  contract,  nor  did  it  make  any  provision  with  respect  to 
the  unfilled  orders  in  case  of  its  termination  before  the  publi- 
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cation  was  completed,  and  we  are  left  to  construe  it  and  settle 
the  rights  of  the  parties  under  it  as  they  have  made  it. 

The  complaint  of  Warren  is  not  that  Stoddart  refused  to 
furnish  him  with  the  books  necessary  to  till  the  orders  he  liad 
taken,  nor  that  he  refused  to  furnish  the  books  at  the  price 
fixed  by  their  contract.  His  sole  complaint  is  that  Stoddart 
I'efused  to  furnish  the  books  on  a  credit  of  about  thirty  days, 
which  Warren  insists  the  contract  provided  for,  and  demanded 
the  cash. 

He  claims  that  after  he  had  stopped  canvassing  for  the 
reprint  of  Stoddart,  and  had  made  a  contract  with  and  entered 
into  the  service  of  a  rival  publisher  of  the  same  work,  and  had 
begun  in  the  interest  of  the  rival  publisher  a  canvass  of  the 
same  territory  which  had  been  allotted  to  him  exclusively  by 
his  contract  with  Stoddart,  he  had  the  right,  upon  the  refusal 
of  the  latter  to  furnish  the  books  on  thirty  days'  credit,  to 
obtain  a  cancellation  of  the  orders  he  had  taken  for  Stoddart's 
reprint,  and  substitute  therefor  orders  for  the  rival  edition 
and  charge  the  expense  of  the  substitution  to  Stoddart. 

We  think  it  entirely'  clear  that  he  had  no  such  right.  There 
was  no  express  provision  in  the  contract  between  Warren  and 
Stoddart  which  required  the  latter  to  furnish  the  books  on 
credit,  and  we  think  that  the  provision  of  the  contract  that 
Warren  should  remit  on  the  seventh  day  of  the  month  one-half 
the  amount  of  monthly  statement- for  previous  month,  and  on 
the  twenty-sixth  day  the  remaining  half,  was  not  continued  in 
force  after  Warren  had  terminated  the  contract  and  aban- 
doned the  service  of  Stoddart  under  it. 

Although  the  contract  fixed  no  time  during  which  it  was  to 
continue  in  force,  yet  we  think  when  either  party  terminated 
it  the  other  was  no  longer  bound  by  its  provisions.  It  gave 
Warren  the  exclusive  right  to  sell  the  books  within  certain 
territory,  and  by  it  Stoddart  agreed  to  furnish  them  to  him  at 
stipulated  prices  and  on  stipulated  terms.  On  his  part  War- 
ren agreed  to  use  his  best  endeavors  to  promote  the  sale  of 
the  work  in  the  field  exclusively  assigned  to  him.     These 
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clauses  of  the  contract  were  reciprocal,  and  the  performance 
of  one  was  the  consideration  for  the  performance  of  the  other. 
When  Warren  ceased  to  canvass  for  Stoddart's  books  he  had 
no  right  to  demand  the  books  at  the  prices  Qv  the  terms 
mentioned  in  tiie  contract. 

But  even  conceding  that  the  provision  referred  to  remained 
in  force  after  Warren  had  declined  to  go  on  under  the  con- 
tract, it  does  not  follow  that  upon  the  refusal  of  Stoddart  to 
give  Warren  a  credit  of  thirtj'  days  upon  the  books  the  latter 
could  obtain  a  cancellation  of  the  orders  he  had  taken  for 
Stod4art's  reprint  and  substitute  orders  for  the  Scotch  edition 
and  charge  the  expense  of  so  doing  to  Stoddart.  The  claim 
that  upon  a  simple  refusal  of  Stoddart  to  allow  him  a  thirty 
days'  credit  upon  the  books  as  he  ordered  them,  he  could  go 
on  and  substitute  other  orders  for  another  book  and  charge 
Stoddart  with  the  expense  of  substitution,  amounting  to  $30,- 
000,  is,  to  say  the  least,  a  remarkable  one.  The  damage 
sustained  by  Warren  because  he  did  not  get  the  thirty  daj's' 
credit  which  he  thinks  he  was  entitled  to  is  not  to  be  measured 
in  that  way. 

The  rule  is  that  where  a  party  is  entitled  to  the  benefit  of  a 
contract  and  can  save  himself  from  a  loss  arising  from  a  breach 
of  it  at  a  trifling  expense  or  with  reasonable  exertions,  it  is  his 
duty  to  do  it,  and  he  can  charge  the  delinquent  with  such 
damages  only  as  with  reasonable  endeavors  and  expense  he 
could  not  prevent.  (Wicker  v.  Hoppack,  6  Wall.,  94;  Miller 
V.  Mariners'  Church,  7  Greeulf.,  56 ;  Kussell  v.  Buttertield,  21 
Wend.,  304;  Ketchell  v.Burns,  24  Wend.,457;  United  States 
V.  Buruham,  1  Mason,  57 ;  Taylor  v.  Read,  4  Paige,  571.) 

The  course  pursued  by  Warren  was  not  necessary  to  his 
own  protection.  He  might  either  have  paid  Stoddart  cash  for 
the  books  required  to  fill  his  orders,  or  have  allowed  Stoddart 
to  till  the  orders  and  divide  the  profits  of  the  business  between 
them  on  equitable  terms.  The  law  required  him  to  take  that 
course  by  which  he  could  secure  himself  with  the  least  damage 
to  the  defendant  in  error.    Instead  of  this  he  unnecessarily 
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destroys  a  valuable  interest  of  Stoddart  in  the  business  in  which 
they  were  jointly  engaged,  and  then  seeks  to  charge  him  with 
the  great  expense  and  damage  which  he  brought  on  himself 
in  so  doing. 

If  Stoddart  violated  his  contract  with  Warren  in  refusing 
to  fill  his  orders  except  for  cash,  the  measure  of  Warren's 
damages  would  be  the  interest  for  thirty  days  on  the  amount 
of  cash  paid  on  his  orders.  As  no  proof  was  given  to  show 
that  Warren  had  ever  paid  cash  for  any  books  ordered  by  him, 
he  would  only  be  entitled,  in  any  view  of  the  case,  to  nominal 
damages. 

But,  as  we  have  already  said,  Stoddart  was  not  bound  by 
the  contract  to  furnish  the  books  on  credit  after  Warren  had 
gone  over  to  a  rival  publisher  and  refused  to  go  on  under  his 
contract.  We  think,  therefore,  that  the  court  below  was  right 
in  saying  to  the  jury  that  Warren  was  entitled  to  no  damages 
at  all. 

Judgment  affirmed.  Affirmed. 


The  American  Life  Insurance  Co.  v.  The  Town  of  Bruce. 

April  24,  1882. 

1.  A  city  which  has  by  a  local  statute  the  rigtit  to  make  a  subscription  on 

coialition  in  aid  of  a  railroad  cannot,  when  its  officers  IiUvo  issned  its 
bonds  containing  no  notice  in  their  recitals  o£  any  condition,  set  up 
a."!  against  a  hona-fidc  holder  that  the  bonds  are  void  for  non-compli- 
ance wilh  certain  conditions,  even  thongh  tlie  statute  authorizing  tlieir 
issue  expressly  provides  thaf  thej'  sliall  not  be  valid  till  such  condi- 
tions are  complied  with. 

2.  Kohn  u.  Eagle,  84  111.,  292,  distinguished. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

Henry  Hazlehurst,  Isaac,  Hazlehurst,  and  G.  L.  Fort,  for  plain- 
tiff in  error. 

P.  Phillips  and  W.  Hallet  Phillips,  for  defendant  in  error. 
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Harlan,  J. — This  action  involves  the  liability  of  the  town 
of  Brace,  in  the  State  of  Illinois,  upon  sundry  interest  coupons 
attached  to  bonds  in  the  ordinary  form  of  negotiable  munici- 
pal bonds.  On  the  1st  day  of  December,  1870,  and  by  the 
constituted  authorities  of  the  town,  they  were  delivered  to  the 
Plymouth,  Kankakee  and  Pacific  Railroad  Company  in  pay- 
ment of  a  subscription  to  the  capital  stock  of  the  Kankakee 
and  Illinois  River  Railroad  Company.  The  latter  company, 
after  organization,  became  consolidated  with  the  former,  and 
hence  the  delivery  to  the  consolidated  company.  The  bonds 
upon  their  face  recite  that  they  are  "  issued  bj*  virtue  of  the 
law  of  the  State  of  Illinois,  entitled  'An  act  to  incorporate  the 
Kankakee  and  Illinois  River  Railroad  Company,'  approved 
April  15,  1869,  and  'An  act  to  fund  and  provide  for  paying 
railroad  debts  of  counties,  townships,  cities,  and  towns,  in  force 
April  16,  1879; '  and  we,  the  supervisor  and  town  clerk  of  the 
township  of  Bruce,  do  hereby  certify  that  a  special  election 
was  held  in  said  township  on  the  7th  day  of  September,  1869, 
at  whi<;h  special  election  a  majority  of  the  legal  voters,  partici- 
pating at  the  same,  voted  '  for  subscription '  to  the  capital 
stock  of  the  Kankakee  and  Illinois  River  Railroad  Company  in 
the  sum  of  ^25,000,  and  to  issue  bonds  of  said  township  there- 
for ;  and  said  special  election  was  by  the  proper  authorities 
then  and  there  duly  declared  carried  '  for  subscription,'  and 
that  all  the  other  requirements  of  the  law  in  relation  to  said 
special  election  were  duly  complied  with." 

The  act  of  April  15, 1869,  is  the  charter  of  the  railroad  com- 
pany. By  the  sixteenth  section  thereof  it  is  made  the  duty  of 
the  supervisor  or  clerk  of  any  town  or  township,  declaring  by 
a  majority  of  its  voters  in  favor  of  subscription  to  the  capital 
stock  of  the  railroad  company,  to  make  the  subscription,  receive 
the  proper  certificates,  and  execute  bonds  therefor,  which  shall 
be  delivered  to  the  president  or  secretary  of  said  railroad  com- 
pany for  the  use  of  said  company,  and  shall  be  a  pledge  upou 
the  revenue  of  said  territories  respectively.  (Sess.  Laws  Ills. 
1869,  vol.  3,  p.  1.) 
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The  coupons  in  suit,  before  their  maturity,  to  wit,  on  the 
19th  of  June,  1871,  together  with  the  bonds  to  which  they  are 
severally  attached,  were  purchased  by  plaintiiF  in  error  from 
one  Alexander  Whilden,  the  lawful  and  bona-fide  holder  there- 
of, for  the  sum  of  $9,500  cash  in  hand  paid.  Neither  Whilden 
nor  the  insurance  company  had  any  notice  at  the  time  of  any 
irregularity,  invalidity,  or  informality  in  the  making,  issuing, 
or  delivery  of  the  bonds. 

It  is  not  seriously  disputed,  either  in  the  pleadings  or  in  argu- 
ment, that  the  acts  of  assembly  referred  to  in  the  bonds  gave 
ample  authority  for  subscription  by  the  town,  to  the  capital 
stock  of  the  Kankakee  and  Illinois  River  Railroad  Company, 
to  be  paid  for  in  bonds  of  the  town,  provided  a  majority  of 
legal  voters,  at  an  election  previously  called  and  held  for  that 
purpose,  expressed  their  approval  of  such  subscription  and  its 
payment  in  that  mode.  But  the  contention  of  the  town  is  : 
1st.  That  by  the  seventh  section  of  the  act  of  April  16, 1869,  it 
is  provided  that  "  any  county,  township,  city,  or  town  shall  have 
the  right,  when  making  any  subscription  or  donation  to  any 
railroad  company,  to  prescribe  the  conditions  upon  w?iich  such 
bonds  and  subscriptions  or  donations  shall  be  made,  and  such 
bonds,  subscriptions,  or  donations  shall  not  be  valid  and  bind- 
ing until  such  conditions  precedent  shall  have  been  complied 
with."  2d.  That  in  pursuance  of  the  authority  thus  given,  the 
town  voted  to  make  a  subscription  of  $25,000,  to  be  paid  for 
in  bonds,  subject  to  the  following  conditions,  distinctly  set  forth 
in  the  notice  under  which  the  election  was  held,  and  assented 
to  by  the  railroad  company,  viz.:  that  the  road  be  so  con- 
structed as  to  pass  through  the  town,  making  Streater  a  point 
in  a  northwesterly  direction  towards  Bureau  Junction  ;  that  a 
depot  be  located  and  maintained  in  the  town  of  Bruce  ;  that 
the  bonds  be  delivered  in  sums  of  $1,000  for  every  mile  of 
road  graded  as  the  work  progresses,  and  $1,000  for  every  mile 
of  ties  laid,  and  the  balance  when  the  road-bed  is  ready  for 
the  iron ;  and  that  no  further  calls  or  assessments  shall  be 
made  upon  the  town  or  upon  the  subscription  to  stock  over 
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the  amount  aforesaid ;  provided,  nevertheless,  that  the  sub- 
scription be  void  and  of  no  effect  unless  an  agreement  by  the 
railroad  company  for  said  iron  and  rolling  stock  with  respon- 
sible parties  shall  be  made  on  or  before  one  year  from  the  day 
of  the  election,  and  the  railroad  company  shall  have  formed 
satisfactory  arrangements  to  connect  said  railroad  with  some 
eastern  terminus.  3d.  That  the  conditions  thus  prescribed  have 
never  been  complied'  with  in  these  respects ;  more  than  one 
year  elapsed  after  the  election  and  yet  no  agreement  had  been 
made  on  or  before  September  7,  1870,  by  the  original  or  con- 
solidated company,  with  any  party  for  the  iron  or  the  rolling 
stock  of  the  railroad ;  the  road  was  never  so  constructed  as  to 
pass  thrpugh  the  town  of  Bruce ;  it  was  not  constructed  when  the 
bonds  were  issued,  and  has  never  been  constructed  at  any  time 
since ;  no  depot  has  ever  been  located  or  maintained  in  the 
town  ;  the  ties  were  never  laid  for  any  one  mile  of  the  rail- 
I'oad  within  the  town  ;  and  no  part  of  the  railroad  for  the  line 
of  railroad  of  the  Kankakee  and  Illinois  Eiver  Railroad  Com- 
pany, or  of  the  original  line  of  the  original  Plymouth,  Kanka- 
kee and  Pacific  Kailroad,  has  ever  been  constructed. 

These  facts  are  set  out  in  detail  in  the  special  plea  of  the 
town.  As  against  a  bona-fide  holder  for  value  of  the  bonds 
and  their  coupons,  do  they  constitute  a  defense  ?  Or,  to  state 
the  question  more  distinctly,  can  the  town,  after  the  bonds 
have  been  signed,  sealed,  and  delivered  by  its  constituted 
authorities  to  the  railroad  company,  and  have  passed  into  the 
hands  of  bona-fide  holders  for  value,  escape  liability  by  show- 
ing that  the  conditions,  or  some  of  them,  imposed  by  popular 
vote  have  not  been  complied  with  upon  the  part  of  the  rail- 
road company  ? 

The  statute  did  not  make  it  obligatory  on  the  town  to  im- 
pose conditions  upon  the  performance  of  which  its  liability 
should  depend.  It  conferred  simply  the  right  to  do  so,  leav- 
ing the  town  at  liberty  to  prescribe  conditions  or  to  make  an 
unconditional  subscription.  Consistently  with  the  statute  the 
town  could  issue  and  deliver  bonds  for  the  subscription  in  ad- 
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vance  of  the  construction  of  any  part  of  the  road.  But  when 
conditions  were  prescribed,  good  faith  and  the  obligations 
which  everywhere  arise  out  of  negotiable  securities  required 
— if  the  town  intended  to  rely  upon  them — that  the  pubUc, 
who  were  expected  to  buy  the  bonds  or  to  advance  money 
upon  them,  should  be  informed  by  their  recitals  that  the  town 
had  exercised  its  statutory  right  to  impose  conditions  upon  its 
liability.  The  officers  both  of  the  town  sCnd  the  railroad  com- 
pany knew,  however,  that  bonds  could  not  have  been  nego- 
tiated in  the  market  had  their  recitals  disclosed  the  fact  that 
payment  depended  upon  conditions  thereafter  to  be  fulfilled  by 
the  railroad  corporation.  To  the  end,  therefore,  that  money 
might  be  raised  for  the  construction  of  the  proposed  road,  or 
in  reliance  upon  the  pei-formance  by  the  railroad  company  of 
the  conditions  imposed,  the  constituted  authorities  of  the  town 
and  the  officers  or  agents  of  the  company  co-operated  in  put- 
ting out  bonds  negotiable  in  form  and  with  recitals  that  gave 
uo  intimation  even  that  the  subscription  was  conditional.  The 
fact  that  conditions  had  been  prescribed  was  omitted  in  re- 
citals full  of  everything  necessary  to  induce  the  public  to  buy 
the  bonds.  The  statement  on  the  face  of  the  bonds  that  they 
were  issued  by  virtue  of  the  statutes  of  April  15,  1869,  and 
April  16, 1869,  (the  iirst  of  which  contains  an  absolute  requirem.ent 
that  the  bonds  be  issued  and  delivered  upon  the  subscription  being 
voted,  while  the  second  gives  the  right,  but  does  not  make  it 
imperative,  to  impose  conditions,)  and  the  further  statement 
that  the  people  had  voted  for  subscription  and  to  issue  toivnship 
bonds  therefor,  fairly  imported  that  nothing  remained  to  be 
done  in  order  to  make  the  bonds  binding  obligations  upon 
the  town  in  the  hands  of  bona-Jide  purchasers.  Under  these 
circumstances,  the  town,  by  every  principle  of  justice,  is 
estopped,  as  against  a  bona-fde  holder,  to  plead  conditions  the 
fact  of  the  existence  of  which  was  withheld  from  the  public  for 
one  or  two  reasons,  either  to  facilitate  their  negotiation  in  the 
markets  of  the  country,  or  in  reliance  upon  the  railroad  com- 
pany meeting  the  prescribed  conditions.     It  should  not  now  be 
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heard  to  make  a  defense  inconsistent  with  the  representations 
contained  in  the  recitals  upon  its  honds,  or  upon  the  ground 
that  the  conditions  imposed,  of  which  purchasers  had  no  notice, 
have  not  been  performed. 

But  this  conclusion,  it  is  contended,  is  in  the  face  of  the  ex- 
press declaration  in  the  act  of  April  16,  1869,  that  subscrip- 
tions or  donations  made  and  bonds  issued  upon  conditions 
"  shall  not  be  valid  and  bindinsf  until  such  conditions  precedent 
shall  have  been  complied  with."  And  in  support  of  that  conten- 
tion counsel  cite  Kohn  v.  Eagle,  84  111.,  292,  in  which  case  one 
of  the  justices  dissented  and  another  did  not  sit.  That  case  in- 
volved the  Hability  of  the  town  of  Eagle  upon  certain  coupons 
of  honds  issued  to  the  same  rijilroad  company.  The  defense 
was  there,  as  here,  non-compliance  with  certain  conditions 
which  had  been  attached  by  popular  vote  to  the  subscription. 
The  court,  construing  the  before-mentioned  act  of  April  16, 
1869,  held  that  there  was  no  want  of  power  to  make  the  sub- 
scription and  to  issue  bonds;  that,  if  the  town  so  willed,  the 
subscription  could  be  made  and  bonds  issued  in  advance  of  compli- 
ance with  any  conditions  imposed  by  popular  vote;  that,  aside 
from  the  statute,  innocent  purchasers  for  value  would  enjoy 
the  protection  accorded  to  bona.-fide  holders  of  negotiable  paper, 
and  would  not  be  affected  by  non-compliance  with  such  condi- 
tions; that  such  holders  could  not  be  required  to  take  notice  of 
the  conditions  or  of  any  resolution  relating  to  them  upon  the 
records  of  the  railroad  company;  but  that,  in  view  of  the  ex- 
press provision  of  the  statute  that  the  bonds  should  not  be 
"valid  and  binding  until  such  conditions  precedent  shall  have 
been  complied  with,"  non-compliance  therewith  is  a  good  de- 
fense, even  against  purchasers  in  good  faith  for  value.  The 
decision  in  that  case  was  made  several  years  after  the  bonds 
had  been  put  on  the  market,  but  being  a  construction  of  a 
local  statute,  it  is  insisted  that  the  Federal  court  is  bound  to 
accept  it  as  controlling  in  the  present  case.  We  waive  discus- 
sion as  to  the  soundness  of  the  conclusion  reached  by  the  State 
court,  or  any  extended  examination  of  the  authorities  bearing 
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upon  the  general  question  whether  the  Federal  court  is  con- 
cluded by  the  construction  given  by  the  State  court  to  a  local 
statute,  under  which  rights  have  accrued  to  citizens  of  other 
States  before  that  construction  was  given.  We  do  this  be- 
cause the  present  case  is  distinguishable  from  Kohn  ;;.  Town 
of  Eagle  in  this :  that  it  does  not  appear  from  the  report  of 
the  latter  case  that  the  town  had  by  the  recitals  in  its  bonds 
estopped  itself  from  asserting,  as  against  a  bona-Jide  holder,  the 
non-performance  of  conditions  imposed  by  popular  vote.  Had 
the  town  of  Eagle  represented  in  express  words,  upon  the  face 
"of  the  bonds,  that  no  conditions  whatever  were  prescribed  by 
the  people,  or  that  the  subscription  was  unconditional,  the 
State  court  would  not,  we  suppose,  adjudge  that  the  town,  as 
against  a  bona-Jide  holder,  could  take  shelter  behind  the  statu- 
tory provision  in  question.  In  the  present  case  the  town  of 
Bruce  did  not  make,  in  express  terms,  a  representation  of  that 
character.  But,  in  effect,  by  the  recitals  in  its  bonds,  it  did 
represent  to  the  public  that  the  bonds  were  issued  in  all  re- 
spects in  conformity  to  law,  and  that  nothing  remained  to 
be  done  which  was  essential  to  its  liability  thereon.  The 
town  having  power,  under  the  statute,  to  make  an  uncondi- 
tional subscription  and  to  issue  and  deliver  its  bonds  in  ad- 
vance of  the  construction  of  the  road,  what  was  said  in  Brooklyn 
V.  Ins.  Co.,  99  U.  S.,  370,  may  be  repeated  here:  "It  is  now 
too  late  for  the  town  to  claim  exemption,  as  against  bona-Jide 
purchasers,  upon  the  ground  that  the  railroad  company  disre- 
garded its  promise  to  construct  the  road,  or  upon  the  ground 
that  its  own  otHcers  delivered  the  bonds  in  violation  of  special 
conditions,  of  which  the  purchasers  had  no  knowledge  or  no- 
tice, either  from  the  statute  or  otherwise." 

The  judgment  is  reversed  with  directions  for  further  pro- 
ceedings in  conformity  with  this  opinion. 

Keversed. 
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EMIJiT   SULJilVAN   KT   AL.  V.   H.    BuRNETT   BT   ALr 
AprU  24, 1882. 

1.  The  Missouri  statutes  of  descent,  as  regards  aliens,  construed  to  iiaeau 

that  aliens  residing  in  the  United  States  who  have  made  a  declaration 
ol  intent  to  become  citizens,  and  those  re.«iding  in  Missonri  whether 
they  have  made  suqIi  declaration  or  not,  are  entitled  to  acquire  and 
hold  real  estate ;  and  that  the  right  Conferred  upon  aliens  by  the 
act  of  1855  to  sell  and  convey  real  estate  witliin  a  prescribed  time 
referred  only  to  cases  in  whicli  the  property  would  vest  at  once  in 
the  State  for  the  want  of  some  person  who  could  inlierit,  and  liad  no 
reference  to  those  classes  wlio  were  allowed  to  acquire  and  hold  in 
the  same  manner  as  citizens  of  tlie  United  States,  as  above  set  forth. 

2.  And  the  section  of  tlie  statute  declaring  that  "in  making  title  by 

descent  it  shall  be  no  bar  to  a  demandant  that  any  ancestor  tln-ough 
whom  he  derives  his  descent  is  or  has  been  an  alien,"  construed,  in 
view  of  the  policy  of  Missouri  on  the  subject,  and  notwithstanding 
the  case  of  McCreery  e.  Somerville,  9  Wh.,  354,  to  allow  tlie  children 
of  an  alien  ancestor  to  inherit  and  claim  tlirough  that  ancestor, 
although  such  ancestor,  at  the  time  descent  was  cast,  was  living  and 
himself  incapable  of  inheriting. 

3.  The  Missonri  statute  of  March  30,  1872,  conferring  upon  aliens  the 

power  to  acquire  and  hold  real  estate,  is  prospective  in  its  operation. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

The  following  are  the  material  portions  of  the  statutes  re- 
ferred to  in  the  opinion  of  the  court: 

"  Chapter  110  of  the  General  Statutes  of  Missouri  of  1865, 
page  448,  'of  the  acquisition  and  conveyance  of  real  estate 
by  aliens.' 

"  Sbction  1.  All  aliens  residing  in  the  United  States  who 
shall  have  made  a  declaration  of  their  intention  to  become 
citizens  of  the  United  States  by  taking  the  oath  required  by 
law,  and  all  aliens  residents  of  this  State,  shall  be  capable  of 
acquiring  real  estate  in  this  State  by  descent  or  purchase,  and 
of  holding  and  alienating  the  same,  and  shall  incur  the  like 
duties  and  liabilities  in  relation  thereto  as  if  they  were  citizens 
of  the  United  States. 

"  Section  2.  It  shall  be  lawful  for  every  alien  who,  except, 
I 
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for  his  alienage,  would  be  capable  of  acquiring  real  estate  by 
devise  or  descent  from  auy  person  thereafter  dying,  capable 
of  holding  at  the  time  of  his  death  real  estate  in  this  State,  to 
sell  and  convey,  in  the  manner  provided  by  law  lor  the  con- 
veyance of  real  estate,  any  real  estate  which  he  may  acquire 
by  virtue  of  this  section,  to  any  other  person  capable  of  hold- 
ing real  estate  by  virtue  of  the  laws  of  this  State ;  and  such 
sale  and  conveyance,  when  executed  and  delivered  in  the 
manner  provided,  shall  have  the  effect  to  pass  ail  the  title  to 
any  real  estate  which  such  alien  may-  have  acquired  to  the 
same  by  descent  or  devise. 

"  Section  3.  All  such  sales  and  conveyances  shall  be  null 
and  void  unless  made  in  good  faith  within  three  years  next 
after  the  final  settlement  of  the  estate  of  the  ancestor  or 
devisor ;  provided  that  if  such  real  estate  be  in  litigation 
between  such  alien  and  any  other  person,  then  such  real 
estate,  or  so  nmch  thereof  as  shall  have  been  in  litigation, 
shall  be  sold  and  conveyed  within  three  years  after  the  termi- 
nation of  such  litigation." 

"Chapter  129  of  the  General  Statutes,  page  517,  'of  de- 
scents and  distributions.' 

"  Section  1.  When  any  person  having  title  to  any  real 
estate  of  inheritance,  or  personal  estate  undisposed  of,  or  oth- 
erwise limited  by  marriage  settlement,  shall  die  intestate  as  to 
such  estate,  it  shall  descend  and  be  distributed  in  parcenary  to 
his  kindred,  male  and  female,  subject  to  the  payment  of  his 
debts  and  the  widow's  dower,  in  the  following  course :  First, 
to  his  children,  or  their  descendants,  in  equal  parts ;  second, 
if  there  be  no  children  or  their  descendants,  then  to  his  father, 
mother,  brothers  and  sisters,  and  their  descendants  in  equal 
parts;  third,  it  there  be  no  children  or  their  descendants, 
father,  mother,  brother  or  sister,  nor  their  descendants,  then 
to  the  husband  or  wife ;  if  there  be  no  husband  or  wife,  then 
to  the  grandtather,  grandmother,  uncles  and  aunts,  and  their 
descendants  in  equal  parts ;  fourth,  if  there  be  no  children  or 
their  descendants,  tkther,  mother,  brother,  sister,  or  their  de- 
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scendants,  husband  or  wife,  grandfather,  grandmother,  uncles, 
aunts,  nor  their  descendants,  then  to  the  great-grandfathers, 
great-grandmothers,  and  their  descendants  in  equal  parts;  and 
so  on  in  other  cases  without  end,  passing  to  the  nearest  lineal 
ancestors  and  their  children  and  their  descendants  in  equal 
parts.     »     *     » 

"  Section  8.  In  making  title  by  descent  it  shall  be  no  bar 
to  a  demandant  that  any  ancestor  through  whom  he  derives 
his  descent  from  the  intestate  is  or  has  been  an  alien." 

The  only  material  portion  of  the  act  of  1872  is  quoted  in 
the  opinion. 

Wilhughby  N.  Smith  and  L.  B.  Vdlliant,  for  plaintiffs  in  error. 

G.  A.  Finkelnhurg  and  E.  C.  Kehr,  for  defendants  in  error. 

Haelan,  J. — This  action,  under  the  local  law  equivalent  to  an 
action  of  ejectment,  involves  the  title  to  certain  real  estate  in 
the  city  of  St.  Louis,  of  which  Edward  Sullivan,  an  intestate 
naturalized  citizen  of  the  United  States,  was  the  owner  and  in 
possession  at  the  time  of  his  death,  in  the  year  1866. 

The  appellants,  plaintiffs  below — a  sister  and  a  son  of  a  de- 
ceased brother  of  the  intestate — were  at  the  death  of  the  latter, 
as  well  as  at  the  commencement  of  this  action,  residents  of  Ire- 
land and  subjects  of  the  United  Kingdom  of  Great  Britain  and 
Ireland.  The  defendants,  it  is  sufficient  to  say,  hold  whatever 
title  passed  to  a  female  lunatic,  foreign-born  and  a-first  cousin 
of  the  intestate,  residing  at  his  death  in  Maryland,  but  who,  so 
far  as  the  record  discloses,  never  made  a  declaration  of  her 
intention  to  become  a  citizen  of  the  United  States;  also  what- 
ever title  passed  to  the  children  of  Annie  Murta  and  Mary 
Murta,  foreign-born  first  cousins,  who,  like  the  plaintiffs,  were, 
at  the  death  of  the  intestate,  alive,  residents  of  Ireland,  and 
subjects  of  the  United  Kingdom  of  Great  Britain  and  Ireland. 
But  their  children,  also  foreign-born,  were,  at  the  death  of 
Edward  Sullivan,  naturalized  citizens  of  the  United  States,  one 
of  them  a  resident  of  the  State  of  Missouri. 
4S  v4 
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The  controlling  question  relates  to  the  claim  of  appellants 
to  an  interest  in  the  property  in  controversy. 

The  local  statutes  to  which,  as  bearing  upon  case,  our  atten- 
tion has  been  called,  are  chapter  110  of  the  Revised  Statutes 
of  Missouri  1865,  sections  1  and  8  of  chapter  129  of  the  same 
revision,  and  an  act  of  the  General  Assembly  of  that  State  ap- 
proved March  30,  1872.  As  these  statutes  may  be  printed  at 
large  by  the  reporter,  they  will  not  be  here  copied.  The  first 
section  of  chapter  110  of  the  revision  of  1865  is  a  reproduction 
of  previous  statutory  provisions  which  had  been  in  force  from 
a  very  early  period  after  the  admission  of  Missouri  into  the 
Union.  (Eev.  Stat.  Mo.  1825,  p.  126;  Id.  1835,  p.  66;  Kev. 
Code  of  Mo.  1845,  p.  118.)  That  section  conferred  upon  two 
classes  of  aliens  the  same  capacity  of  acquiring  real  estate  in 
Missouri,  by  descent  or  purchase,  and  of  holding  and  alienating 
the  same,  as  is  enjoyed  by  citizens  of  the  United  States, — tbose 
residing  in  this  country  who  have  made  a  declaration  of  inten- 
tion to  become  citizens  of  the  United  States  by  taking  the  re- 
quired oath,  and  those,  whether  they  have  made  such  declara- 
tion or  not,  who  reside  in  the  State  of  Missouri.  Aliens  not 
belonging  to  one  or  the  other  of  those  classes  were  left  subject 
to  the  operation  of  the  common-law  rule— recognized  as  in 
force  in  Missouri — that  an  alien,  for  the  want  of  inheritable 
blood,  could  not  take  land  by  descent.  (Wacker  v.  Wacker, 
26  Mo.,  426;  Black.  Comm.,  Book  II,  249;  Orr  v.  Hodgson,  4 
Wheat.,  453.)  The  second,  third,  fourth,  and  fifth  sections  of 
chapter  110,  as  to  their  substantial  provisions,  are  brought  for- 
ward from  an  act  approved  February  22,  1855,  which  declares 
it  to  be  "lawful  for  every  alien  who,  except  for  his  alienage, 
would  be  entitled  to  any  real  estate  by  devise  or  inheritance  from 
any  person  hereafter  dying,  capable  at  the  time  of  his  death  of 
holding  real  estate  situate  in  that  State,  to  legally  sell  for  his 
own  use,  and  convey  the  title  thereof  to  any  pej-son  capable  of 
holding  real  estate  situate  within  that  State ;  provided  he  make 
such  sale  and  conveyance  within  three  years  next  after  the 
death  of  him  from  whom  he  shall  claim  such  devise  or  inherit- 
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ance."  "When  the  minor  is  an  alien,  such  sale  and  conveyance 
is  authorized  to  be  made  b}'  his  guardian.  (Sess.  Laws  Mo. 
1855,  p.  4.) 

It  is  quite  clear  that  upon  the  death  of  Edward  Sullivan 
neither  of  the  plaintiffs  took  by  descent  any  interest  in  his  real 
estate,  for  the  reason  suggested  by  the  very  words  of  the  stat- 
ute, and  fortified  by  the  policy  which  dictated  its  enactment, 
that  they  were  and  are  alien  non-residents  of  the  United  States. 
This  construction  must  be  adopted.  Unless  the  object  of  the  act 
of  1855  was,  for  purposes  of  descent,  to  obliterate  all  distinc- 
tion between  aliens  residing  in  and  those  residing  out  of  the 
United  States.  But  no  such  interpretation  is  admissible,  espe- 
cially in  view  of  the  fact  that  the  statute  enacted  previous  to,  as 
well  as  that  of  1855,  upon  this  general  subject,  were  embodied  in 
the  same  chapter  of  the  general  revision  of  1865.  The  section 
declaring  it  lawful  for  an  alien  to  sell  and  convey,  within  a  pre- 
scribed time,  to  one  capable  of  holding,  real  estate  which,  ex- 
cept for  his  alienage,  he  would  have  been  capable  of  acquiring 
by  devise  or  descent,  has  reference  to  cases  not  embraced  by 
the  first  section  of  chapter  110,  that  is,  to  cases  in  which  the 
property  would  vest  at  once  in  the  State  for  the  want  of  some 
person  who  could  at  common  law,  or  under  the  statute,  inherit. 
Aliens  of  the  class  described  in  the  first  section  of  chapter  110 
could  not  inherit  at  common  law,  but  by  statute  they  were  per- 
mitted to  take  by  descent  or  purchase,  holding,  or  selling  and 
conveying,  as  it  suited  their  convenience  to  do  either.  In  all 
those  respects  aliens  embraced  by  that  section  were  placed  upon 
the  same  footing  of  equality  with  citizens  of  the  United  States. 
But  to  an  alien  who  did  not  have  capacity  to  inherit  by  virtue 
of  residence  in  Missouri,  or  of  residence  in  the  United  States 
accompanied  by  a  formal  declaration,  under  oath,  of  intention 
to  become  a  citizen,  the  right  was  given  by  the  act  of  1855,  con- 
tinued and  enlarged  in  section  2  of  chapter  110,  (tiot  to  in- 
herit and  hold  as  a  native  or  naturalized  citizen  could,  but) 
to  take  and  sell  and  convey  to  one  who  could  hold.  Until  the 
law  of  1855  was  enacted,  the  right  of  the  State  to  take  the 
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real  estate  of  one  who  left  no  person  in  existence  capable  of 
acquiring  it  by  descent,  accrued  immediately  upon  the  death 
of  the  owner.  Impelled  by  a  sense  of  justice,  or  to  meet  the 
hardships  of  cases  likely  to  arise  in  a  new  Stato  receiving  large 
accessions  to  its  population  from  Europe,  Missouri,  as  a  partial 
waiver  or  suspension  of  its  rights,  and  for  no  other  purpose, 
declared  by  the  act  of  1855  that  an  alien  who  did  not  reside 
in  Missouri,  or  in  this  country  with  an  intention  to  become  a 
citizen  of  the  United  States,  and  who  could  not,  therefore,  in- 
herit, might,  within  a  limited  period,  sell  and  convey  to  one 
who  could  take  and  hold. 

That  statute  plainly  had  no  reference  to  those  aliens  upon 
whom  had  already  been  conferred  by  statute  the  capacity  to 
inherit  and  hold,  or  to  sell  and  convey,  in  the  same  manner  as 
citizens  of  the  United  States. 

But  the  contention  of  counsel  for  appellants  is  that  the  chil- 
dren of  Annie  and  Mary  Murta  could  not  take  this  property, 
nor  any  interest  in  it,  because  their  alien  non-resident  mothers, 
through  whom  was  traced  their  relationship  to  the  deceased, 
were  alive  at  the  death  of  the  latter ;  and  since  the  parents 
were  incapable  of  taking,  for  the  reasons  we  have  given,  their 
children  could  not  take.  Upon  the  basis  of  that  conclusion 
counsel  advance  to  the  further  proposition,  that  if  neither  appel- 
lants nor  the  Murta  children  could  take  by  descent  the  prop- 
erty upon  the  death  of  the  intestate  escheated  to  the  State,  and 
the  right  of  appellants  to  take  as  the  nearest  of  kin  was  sub- 
sequently recognized  and  established  by  the  act  of  March  30', 
1872,  the  first  section  of  which  declares  that  "  all  aliens  shall 
be  capable  of  acquiring  by  purchase,  devise,  or  descent  real 
estate  in  this  State,  and  of  holding,  devising,  or  alienating  the 
same,  and  shall  incur  the  like  duties  and  liabilities  in  relation 
thereto  as  if  they  were  citizens  of  the  United  States  and  resi- 
dents of  this  State." 

Although  that  statute  was  enacted  within  three  years  after 
the  final  settlement  of  Edward  Sullivan's  estate,  and  although 
its  object  was  undoubtedly  to  remove  the  disabilities  of  aliens 
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of  every  class,  whether  resident  or  non-resident,  to  acquire  real 
estate  in  Missouri  by  purchase,  descent,  or  devise,  we  are  of 
opinion  that  neither  of  the  propositions  just  stated  can  be  suc- 
cessfully maintaioed.  The  Murta  children,  we  have  seen,  were 
naturahzed  citizens  of  the  United  States,  one  of  them  being 
also  a  resident  of  Missouri.  At  the  time  descent  was  cast  they 
were  the  nearest  of  kin  of  the  class  of  aliens  who,  by  the  first 
section  of  chapter  110,  were  capable  of  acquiring  real  estate  in 
Missouri  by  descent  or  purchase.  Their  right  to  take  by  de- 
scent was  not,  as  we  think,  affected  by  the  fact  that  their  re- 
spective mothers  were,  when  the  intestate  died,  alive,  and  alien 
non-residents  of  this  country',  incapable  themselves  of  inherit- 
ing the  estate.  The  eighth  section  of  the  chapter  (129)  on 
descents  and  distributions  declares  that  "  in  making  title  by 
descent  it  shall  be  no  bar  to  a  demandant  that  any  ancestor 
through  whom  he  derives  his  descent  from  the  estate  is  or  has 
been  an  alien."  This  language  would  seem  to  embrace  as  well 
the  case  of  one  whose  alien  progenitor,  through  whom  is  traced 
relationship  to  the  intestate,  was  living  when  descent  was  cast, 
as  the  case  where  such  progenitor  was  then  dead.  This  view 
is  controverted  by  plaintiffs  in  error,  on  the  authority  of  Mc- 
Creery  v.  Somerville,  9  Wh.,  354,  where  this  court  had  occa- 
sion to  determine  the  meaning  of  the  statute  of  11  and  12 
"William  III,  ch.  6,  which,  it  is  claimed,  is,  upon  the  present 
point,  identical  with  the  foregoing  section  in  the  Missouri 
statute  of  descents  and  distribution.  It  was  there  ruled  that 
the  English  statute  (in  force  in  Maryland,  from  which  State 
the  case  came)  removed  the  common-law  disability  to  claim 
title  through  an  alien  ancestor,  but  did  not  apply  to  a  living 
alien  ancestor  so  as  to  create  a  title  by  heirship,  where  none 
would  exist  by  the  common  law  if  the  ancestor  were  a  natural- 
born  subject.  We  remark,  in  reference  to  that  case,  that  the 
English  statute  is  not  accurately  quoted  in  the  opinion  of  the 
court,  as  an  examination  of  10  British  Statutes  at  Large,  319, 
Pickering's  edition,  will  show.  But  without  deciding  that  the 
words  omitted  ought  to  have  produced  a  judgment  different 
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from  that  reudefed,  we  are  of  opinion  that  the  present  case  is 
not  governed  hy  McCreerj  v.  Somerville.  The  statute  of  Mis- 
souri which  permits  the  demandant  to  inherit  from  an  intes- 
tate, notwithstanding  his  ancestor,  through  whom  he  derives 
his  descent,  is  or  has  been  an  alien,  must  be  interpreted  as  well 
in  connection  with  other  provisions  conferring  upon  aliens  the 
capacity  to  inherit  real  estate,  as  with  reference  to  the  public 
policy  which  manifestly  induced  such  legislation.  These  pro- 
visions, in  terms,  make  an  alien  resident  in  Missouri,  or  an 
alien  resident  elsewhere  in  this  country,  intending  to  become 
a  citizen,  capable  of  inheriting  real  estate  by  descent  or  pur- 
chase. In  making  title  by  descent  it  may  be  that  his  ancestor 
is  or  was  an  alien,  without  inheritable  blood,  either  at  common 
law  or  by  statute.  That  fact  wpuld  ordinarily  constitute  an  in- 
superable difficulty  in  the  way  of  his  taking  or  holding  the 
estate.  But  the  statute  elsewhere  interposes  in  his  behalf,  and 
says  that  he  sliall  not  be  barred  in  tracing  his  descent  from 
the  intestate  by  reason  of  the  fact  that  any  ancestor  either  is 
or  has  been  an  alien — language  broad  enough  to  include  a  liv- 
ing as  well  as  a  dead  progenitor. 

Unless  the  statute  be  so  construed,  it  would  result  that,  while 
an  alien  residing  in  Missouri,  having  no  purpose  to  become  a 
citizen  of  the  United  States,  could,  under  the  then  existing  law, 
if  the  nearest  of  kin,  inherit  and  hold  as  fully  as  if  he  were 
a  citizen  of  the  United  States,  a  naturalized  citizen  actually 
residing  in  Missouri  would  be  barred  from  taking  and  holding 
by  the  fact= — wholly  unimportant  in  view  of  the  policy  of  the 
State — that  his  parent  or  ancestor,  through  whom  he  must 
trace  relationship  to  the  intestatCj  was,  when  descent  was  cast^ 
alive  and  an  alien  non-resident  of  the  country,  or  a  resident  of 
the  United  States,  outside  of  Missouri,  with  no  intention  to 
become  a  citizen.  We  are  not  satistied  that  such  an  interpre- 
tation of  the  statute  would  be  consistent  with  the  intention  of 
the  Legislature,  and  therefore  rejiect  it  as  unsound. 

But  should  vye  be  in  error  in  this  construction,  there  is  an- 
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other  ground  upon  which  the  claim  of  appellants  must  be 
denied. 

We  have  ruled  that  when  descent  was  cast  neither  of  the 
appellants  had  capacity  to  inherit,  and  if,  as  contended,  the 
Murta  children  were  also  barred  by  the  fact  that  their  respect- 
ive alien  mothers  were  then  living,  it  would  result,  as  counsel 
concede,  that  the  property  escheated  to  the  State  immediately 
upon  the  death  of  Edward  Sullivan.  This  upon  the  ground 
that  the  legal  title  could  not  be  in  abeyance.  (2  Fearne  on 
Remainders,  20.)  In  that  contingency  neither  appellants  nor 
appellees  could  claim  any  interest  in  the  property  by  virtue  of 
the  act  of  1872.  The  Constitution  of  Missouri  forbids  the 
General  Assembly  from  passing  any  law  retrospective  in  its 
operation.  (Article  1,  section  28.)  And  if  that  inhibition 
does  not  prevent  the  State  from  releasing,  under  the  authority 
of  a  statute  and  for  the  benefit  of  individuals,  any  right  of 
property  it  may  have  acquired  by  escheat,  it  is  suiiicient  to  say 
that  the  act  of  1872  contains  no  language  clearly  indicating  an 
intention  to  make  it  retrospective.  It  is  consequently  appli- 
cable alone  to  future  acquisitions  by  aliens  of  real  estate  in 
Missouri. 

We  perceive  no  error  in  the  judgment,  and  it  is  affirmed. 

Affirmed. 


The  City  of  Ottawa  v.  The  First  National  Bank  of  Ports- 
mouth, New  Hampshire. 

April  24,  1882. 

1.  Whether  bonds  of  a  city  issued  to  raa.ke  a  donation  to  a  manufacturing 

company  managed  by  private  enterprise  are,  in  tlie  sense  of  the  law, 
foi'  a  municipal  purpose  or  not,  yet  where  tliose  bonds  recite  on  their 
face  that  they  were  issued  for  municipal  purposes,  the  city  is  estopped, 
as  against  a  honOr-fide  liolder,  from  setting  upi  that  they  were  not 
issued  for  a  municipal  purpose. 

2.  By  the  decisions  of  the  Illinois  court  of  last  resort  mnnicipal  bonds 

payable  to  bearer,  or  to  some  named  person  or  bearer,  are  negotiable 
by  delivery  only,  so  as  to  authorize  the  holder  to  sue  in  his  own  name, 
and  do  not  require  any  indorsement  to  pass  title. 
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Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

C.  B.  Lawrence,  for  plaintiff  in  error. 

G.  S.  Eldredge,  for  defendant  in  error. 

Harlan,  J. — The  bonds  in  suit  constitute  a  portion  of  the 
issue  of  $60,000  referred  to  in  Hackett  V.  Ottawa,  99  U.  S.,  86. 
Like  those  held  by  Hackett,  they  were  purchased  before  ma- 
turity, and  without  notice  of  any  circumstances  or  facts  im- 
peaching their  validity. 

As  in  that  case,  so  here,  the  bonds  recite  that  they  were 
issued  in.  virtue  of  the  power  conferred  by  the  charter  of  the 
city  upon  its  council — the  majority  of  voters,  attending  at  an 
election  for  that  purpose,  assenting — to  borrow  money  on  its 
credit  and  to  issue  bonds  pledging  its  revenue  for  the  payment 
thereof;  and  also,  in  pursuance  of  two  ordinances  of  the  city 
council,  one  passed  June  15,  1869,  entitled  "An  ordinance  to 
piovide  for  a  loan  for  mM??fCT/3(7? purposes,"  duly  ratified  by  pop- 
ular vote,  and  the  other  entitled  "An  ordinance  to  carry  into 
eflfect  the  ordinance  of  June  15,  1869,  entitled  'An  ordinance 
to  provide  for  a  loan  for  municipal  purposes.'  "  The  defense  in 
the  Hackett  case  was  that  the  bonds  were  not  issued  to  effect  a 
loan  for  municipal  purposes,  but  were  issued  and  delivered  as 
a  donation  to  one  Cushman,  or  to  the  Ottawa  Manufacturing 
Company,  a  private  corporation,  to  be  used  in  aid  of  a  merely 
private  enterprise,  and  not  for  legitimate  municipal  purposes. 
Upon  that  -ground  it  was  contended  they  were  void  for  the 
want  of  authority  to  issue  them.  Waiving  any  direct  decision 
of  the  question,  much  elaborated  by  counsel,  as  to  what,  under 
the  Constitution  of  the  State,  as  interpreted  by  the  Supreme 
Court  of  Illinois  in  numerous  cases,  was  to  be  regarded  as  a 
municipal  or  corporate  purpose  for  which  the  city  could  law- 
fully exercise  the  power  of  borrowing  raonej'  and  issuing  bonds, 
we  there  adjudged  the  defense  to  be  insufficient  for  these  rea- 
sons :    The  city  council   had  power,  the  voters  consenting,  to 
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issue  negotiable  securities  for  certain  municipal  purposes ;  if 
the  purchaser,  under  some  circumstances,  would  have  been 
bound  to  take  notice  of  the  provisions  of  the  ordinances  whose 
titles  were  recited  in  the  bonds,  he  was  relieved  from  any 
responsibility  or  duty  in  that  regard  by  reason  of  the  repre- 
sentation upon  the  face  of  the  bonds  that  the  ordinances  pro- 
vided for  a  loan  for  municipal  purposes ;  such  a  representation 
by  the  constituted  authorities  of  the  city  would  naturally  avert 
suspicion  of  bad  faith  upon  their  part,  and  induce  purchasers 
to  omit  an  examination  of  the  ordinances  themselves;  and 
consequently  the  city  was  estopped,  as  against  a  bona-fide  holder 
for  value,  to  say  that  the  bonds  were  not  issued  for  legitimate 
or  proper  municipal  or  corporate  purposes.  Upon  these  grounds 
the  main  defense  in  this  suit  must  also  be. adjudged  insufficient. 

There  is,  however,  one  question  raised  in  this  case  which  was 
not  made  or  determined  in  Hackett  v.  Ottawa.  The  bonds  in 
suit  are  made  payable  at  the  St.  Nicholas  National  Bank  in 
the  city  of  New  York  to  W.  H.  W.  Cushman  or  bearer,  and 
were  taken  by  defendant  in  error  without  any  written  assign- 
ment or  indorsement  by  Cushman,  the  named  payee.  The 
city  paid  the  interest  maturing  on  the  2d  days  of  August,  1870 
and  1871. 

The  contention  of  counsel  is  that  an  assignment  or  indorse- 
ment of  the  bonds  by  the  payee  named  therein,  although  they 
are  also  made  payable  to  bearer,  is,  by  the  laws  of  Illinois, 
where  the  original  contract  was  made,  a  prerequisite  to  pass 
the  legal  title  and  to  authorize  a  suit  by  the  holder  in  his  own 
name.  This  precise  question  arose  in  Roberts  v.  Bolles,  101 
U.  S.,  120,  involving  the  validity  of  certain  municipal  bonds 
payable  to  a  railroad  company  or  bearer,  and  on  which  there 
appeared  no  assignment  or  indorsement  by  the  company.  Up- 
on examination  of  the  decisions  of  the  Supreme  Court  of  Illi- 
nois, we  there  reached  the  conclusion  that,  by  the  repeated 
adjudications  of  that  learned  tribunal,  municipal  bonds  pay- 
able to  bearer,  or  to  some  named  person  or  bearer,  were  ex- 
cepted from  the  rule  announced  in  Hilborn  v.  Artus,  4  III., 
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344,  and  Eossa  v.  Crist,  17  111.,  350,  in  which  it  was,  in  effect, 
held  that  notes  payable  to  a  person  or  bearer  could  not  be 
transferred  or  assigned  by  delivery  only,  so  as  to  authorize  the 
holder  to  sue  in  his  own  name. 

Counsel  in  the  present  case  insist  that  our  ruling  in  Roberts 
?;.  Bolles  resulted  froni  a  misapprehension  of  the  settled  course 
of  decisions  in  the  State  court ;  and  we  are  asked  to  reconsider 
the  question  in  connection  with  some  cases  in  that  court  to 
which  our  attention  was  not  then  called.  Those  specially 
relied  on  to  establish  the  error  of  our  conclusion  in  that  case 
are  Garvin  v.  Wiswall,  83  III.,  217,  and  Turner  v.  P.  &  S.  R. 
E.  Co.,  95  Id.,  143. 

The  first  of  these  cases  related  to  a  county  order  executed 
by  a  board  of  supervisors,  directing  the  treasurer  of  the  county, 
on  a  day  named,  to  "  pay  to  John  Murphy  or  bearer  "  a  certain 
sum  "  out  of  the  funds  appropriated  for  bounties  to  volunteers, 
with  interest  at  the  rate  of  eight  per  cent,  per  annum  from  this 
date,  upon  the  presentation  of  the  annexed  coupons  " — an  in- 
strument of  writing  not  negotiable,  in  the.  sense  of  the  law- 
merchant,  so  as  to  exclude  defenses  or  evidence  of  invalidity, 
even  when  held  by  a  hona-fde  purchaser.  (Wall  v.  County  of 
Monroe,  103  U.  S.,  77.) 

The  case  in  95  Illinois  relates  to  a  certificate  of  indebtedness 
issued  by  a  receiver  appointed  in  a  suit  against  a  railroad  com- 
panj%  and  which  certificate^  the  State  court  expressly  held, 
did  not  possess  the  qualities  of  negotiable  or  commercial  paper. 
It  also  appears  in  that  case  that  the  certificate  was  made  pay- 
able to  a  named  person  "  or  bearer,"  when  the  order  of  court, 
printed  thereon,  directed  it  to  be  made  payable  to  such  person 
"  or  order." 

The  language  of  those  two  cases  must  be  construed  in  con- 
nection with  the  particular  kind  of  instrument  to  which  the 
court  refej'red.  While  in  each  may  be  found  general  state- 
ments which  seem  to  justifj'  the  position  of  counsel,  we  do  not 
understand  those  cases  to  determine  anything  necessarily  in- 
consistent with  the  cohclusiou  reached  in  Roberts  v.  Bolles, 
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viz.,  that  by  the  law  of  Illinois  municipal  bonds,  whether  pay^ 
able  to  bearer  or  to  some  person  or  bearer,  are  negotiable  by 
delivery,  so  that  the  holder,  even  in  the  courts  of  Illinois,  can 
sue  thereon  in  his  own  name,  although  they  have  not  been 
previously  assigned  or  indorsed  by  the  named  payee. 

Notwithstanding  the  criticism  by  counsel  of  the  ojnnion  in 
Johnson  v.  County  of  Stark,  24  111.,  93,  we  are  not  satisfied 
that  the  Supreme  Court  of  Illinois  has  intended,  in  any  sub- 
sequent case,  to  quality  what  was  there  said  by  Mr.  Justice 
Walker  in  reference  to  municipal  bonds  and  coupons  issued  to 
railroad  companies  :  "  It  seems  to  be  the  well-settled  doctrine 
that  State,  county,  city,  and  other  bonds  and  public  securities 
of  this  character  are  negotiable  by  delivery  only,  without  in- 
dorsement, in  the  same  manner  as  bank  bills,  especially  when 
they  are  payable  to  bearer."  In  that  case  the  coupon  was  not 
payable  either  to  order  or  to  bearer,  but  the  promise  was  to  pay 
the  amount  named  "  on  this  coupon."  The  court  ruled  that  the 
holder  of  the  coupon  could  sue  and  recover  in  his  own  name. 

The  bonds  in  suit,  it  will  be  observed,  are  payable  at  a  bank 
in  New  York.  According  to  the  general  rules  of  commercial 
law,  as  recognized  in  that  Statte,  the  holder  of  negotiable  secu- 
rities, payable  to  a  named  person  or  bearer,  whether  they  are 
indorsed  or  not  by  such  payee,  acquii'es  by  delivery  merely 
the  legal  title  and  the  consequent  right  to  sue  thereon  in  his 
own  name.  (3  Kent  Comm.,  78 ;  Brush  v.  Reeves'  Adm'rs,  3 
Johiw.,  78  ;  Dean  W.Hall,  17  Wend.,  214.)  Whether  the  nature 
and  extent  of  the  rights  acquired  by  the  bank  are  determinable 
by  the  law  of  New  York,  the  place  of  performance,  or  whether 
the  general  rule  that  a  contract  is  to  be  expounded  by  the  law  of 
the  place  where  it  is  to  be  executed,  (6  Pet.,  200  ;  13  Pet.,  77 ;  1 
How.,  169,)  can  be  applied  to  an  Illinois  municipal  corporation 
whose  bonds,  without  express  legislative  authority,  have  been 
made  payable  elsewhere  than  at  its  own  treasury,  (19  111.,  406; 
22  Id.,  151 ;  24  Id.,  91 ;  31  Id.,  531 ;  68  Id.,  535,)' are  ques- 
tions which  need  not  be  now  determined.  It  is  sufficient  in 
this  case  to  say  that  the  ground  first  alluded  to,  upon  which 
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the  plaintiff  denies  the  right  of  the  bank,  the  holder  for  value 
of  its  bonds,  to  sue  in  its  own  name,  cannot  be  maintained. 
The  judgment  is  aiSrmed. 

Affirmed. 


L.  M.  Lincoln,  Livingston  Grouse  and  Isaac  Grouse,  heirs 
AT  LAW  of  W.  W.  Grouse,  deceased,  Leonard  IIotte,  E. 
Sherburn,  Antonio  DeSilva,  Samuel  O'Ness,  and  Samuel 
Onestj  v.  Ira  G.  French. 

May  8, 1862. 

Where  a  party  conveys  land  to  trustees  by  a  deed  containing  a  provision 
that  if  a  certain  event  did  not  happen  in  a  certain  time  the  deed 
sliould  be  void,  and  tiie  event  did  not  happen,  and  in  fact  became  im- 
possible, it  will  be  presumed  in  a  suit  brouglit  three  years  after  such 
failure  of  the  trust,  in  the  absence  of  proof  to  tlie  contrary,  that  a  re- 
convoyajicc  had  been  made  by  tlie  trustees  to  the  grantor,  but  such 
presumption  isonly^rma_/'acieand  not  conclusive,  and  must  yield  on 
the  production  of  contrary  proof. 

Error  to  the  Gircuit  Gourt  of  the  United  States  for  the  Dis- 
trict of  California. 

This  was  an  action  for  the  possession  of  a  tract  of  laud  con- 
taining three  hundred  and  twenty  acres,  situated  in  the  town  of 
Sutter,  county  of  Sacramento  and  State  of  Galifornia.  The 
complaint  is  in  the  usual  form  for  the  recovery  of  land  under 
the  system  of  procedure  which  obtains  in  California.  As  origin- 
ally filed  in  November,  1866,  it  embraced  thirty-one  defend-  ' 
ants ;  but  by  amendments  to  the  pleadings  and  other  causes 
the  number  has  since  been  reduced  to  seven.  Various  de- 
fenses were  set  up  by  them,  which  it  is  not  necessary  to  state 
to  understand  the  questions  to  be  considered.  It  is  enough  to 
say  that  they  were  sufScient  to  put  in  issue  the  title  of  the 
plaintiff  and  his  right  of  possession. 

The  case  was  first  tried  in  1867,  before  a  jury,  by  whom  a 
general  verdict  was  rendered  for  the  defendants ;  upon  which 
judgment  was  entered  in  their  favor.     The  question  on  the 
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trial,  upon  wliioh  the  case  turned,  related  to  the  validity  of  a 
deed  of  the  sheriti"  of  the  county,  executed  to  one  of  the  de- 
fendants upon  a  sale  of  the  property  for  taxes.  The  Circuit 
Court  held  the  deed  valid  and  instructed  the  jury  to  iind  for 
the  defendants.  The  case  being  brought  here,  the  judgment 
was  reversed  and  the  cause  remanded  for  a  new  trial,  this  court 
holding  that  tlie  sale  was  invalid,  us  the  sheriff  had  not  con- 
formed to  provisions  of  the  statute,  in  that  he  ottered  tlie  whole 
property  to  the  highest  bidder  instead  of  selling  the  smallest 
quantity  which  any  purchaser  would  take  and  pay  the  judg- 
ment rendered  for  the  taxes  and  costs.  (French  r.  Edwards, 
13  Wall.  f.Oti.) 

The  case  was  again  tried  in  1872.  this  time  by  the  court, 
without  the  intervention  of  a  jury,  upon  the  stipulation  of  the 
parties.  The  court  found  as  facts  that  on  the  1st  of  .March, 
IStii!.  Robert  H.  Vance  was  the  owner  in  lee  of  the  lands  in 
controversy,  and  on  that  day  conveyed  the  same  to  the  plain- 
tift",  Ira  G.  French ;  and  that  on  the  9th  of  January.  1803, 
French  and  Vance,  witli  several  othei^,  joined  in  a  deed  con- 
veying the  lands  to  Edward  Martin  and  Francis  E.  Lynch — 
upon  trust  to  sell  the  same  in  lots  of  such  size  and  for  such 
prices  as  should  he  directed  by  a  committee  of  four  pereons.  or 
a  majority  thereof,  to  be  selected  in  a  manner  indicated :  and 
to  distribute  the  proceeds  of  the  sales  immediately  upon  their 
receipt,  in  specified  proportions,  to  the  several  grantors  and  to 
a  certain  railroad  companv,  thereafter  to  be  organized,  to  con- 
struct and  maintain  a  railroad  connecting  the  town  of  Sutter 
witfe  the  Sacnimento  Valley  Railroad,  the  portion  of  this  com- 
pany to  be  paid  when  the  eonneeting  road  \vas  completed.  The 
deed  provided  that  no  conveyance  should  be  made  by  the  trus- 
tees until  tiie  railroad  was  commenced  in  good  faith,  and  that 
the  deed  of  trust  itself  should  be  void  if  the  proposed  railroad 
was  not  built  within  one  year  from  its  date,  unless  the  iron  for 
tlie  same  should  be  lost  or  detained  on  its  transit ;  in  which 
case  tlie  time  for  completing  the  road  was  to  be  extended  to 
two  vcars  instead  of  one  year. 
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The  court  also  found  as  facts  that  the  contemplated  railroad 
company  was  never  incorporated,  that  the  proposed  road  was 
never  commenced,  and  that  the  defendants,  who  appeared  in 
the  action,  were,  at  its  commencement,  in  the  exclusive  adverse 
possession  of  the  premises;  and  as  conclusions  of  law  (1)  that 
the  plaintiff,  French,  acquired  title  in  fee  to  the  premises  iu 
controversy  by  the  deed  from  Vance  on  the  1st  of  March, 
1862  ;  and  (2)  that  his  title  was  conveyed  by  the  deed  to  Mar- 
tin &  Lynch  on  the  9th  of  January,  1863,  and  did  not  revest 
on  failure  of  the  conditions  mentioned  in  the  deed  without  a 
re-entry  for  condition  broken,  or  other  act  manifesting  an  in- 
tention to  avoid  the  deed  on  that  ground,  but  remained  in  the 
trustees  at  the  commencement  of  the  action  ;  and  that,  there- 
fore, the  defendants  were  entitled  to  judgment  in  their  favor. 
Judgment  being  entered,  the  case  was  again  brought  to  this 
court,  and  was  again  reversed  on  the  ground  that  a  reconvey- 
ance from  the  trustees  to  French  should  have  been  presumed 
by  the  court  below  from  the  lapse  of  time  after  the  deed  of 
trust  was  made,  and  from  the  fact  that  the  conditions  upon 
which  the  trust  was  to  be  executed  had  never  arisen,  and  had 
become  impossible. 

The  case  was  tried  a  third  time  iu  October,  1878,  before  the 
court  without  a  jury.  Among  other  things,  the  court  found 
tiie  same  facts  which  it  found  on  the  second  trial  as  to  the 
execution  of  the  trust  deed  to  Martin  &  Lynch,  the  non^ 
incorporation  of  the  contemplated  railroad  company  mention- 
ed in  it,  and  the  non-copstruction  of  the  proposed  railroad ; 
and  the  further  fact  that  the  trustees  never  executed  any  jn-r 
strument  reconveying  or  purporting  to  reconvey  to  the  plaintiii' 
any  part  of  the  premises  covered  by  the  trust  deed,  either  be- 
fore or  after  this  action  was  commenced.  But  construing  the 
decision  of  this  court  as  indicating  that  the  presumption  of 
reconveyance  arising  from  the  facts  stated  was  indisputable 
and  conclusive,  it  held  that  the  presumption  could  not  be 
overthrown  by  evidence  that  no  such  reconveyance  was  act- 
ually executed.     It  accordingly  found  that  the  title  was  in  the 
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plaintift"  from  the  presumed  reconvej-anee  from  the  trustees, 
and  gave  judgment  in  his  favor.  To  review  this  judgment 
the  case  is  again  brought  to  this  court. 

/.  H.  McEune,  A.  T.  Britton,  and  /.  H.  Mc  Goioan,  for  plaintiifs 
in  error. 

John  Reynolds  and  S.  0.  Houghton,  for  defendant  in  error. 

Field,  J. — In  giving  its  decision  when  the  case  was  last 
here,  this  court  was  led  into  an  error  in  the  statement  of  a 
fact.  It  says  in  its  opinion  that  the  action  was  begun  in  No- 
vember, 1872,  more  than  eight  years  after  the  time  limited 
when  the  trust  deed  to  Martin  &  Lynch  was  to  lose  its  efficacy, 
when  in  reality  it  was  commenced  in  November,  1866,  less 
than  three  years  after  the  time  mentioned,  within  which  the 
road  was  to  be  completed.  Although  the  duty  to  reconvey 
arose  when  b}'  the  terms  of  the  trust  deed  the  time  had  passed 
within  which  the  work  was  to  be  done,  and  the  conditions  upon 
which  the  trust  was  to  be  executed  had  become  impossible,  a 
reconveyance  was  to  be  presumed  only  in  the  absence  of  proof 
to  the  contrary.  Like  other  presumptions,  it  was  sufficient  to 
control  the  decision  of  the  court  if  no  rebutting  testimony 
was  produced.  But  all  presumptions  as  to  matters  of  fact 
capable  of  ocular  or  tangible  proof,  such  as  the  execution  of  a 
deed,  are  in  their  nature  disputable.  No  conclusive  charac- 
ter attaches  to  them.  They  may  alwajs  be  rebutted  and 
overthrown. 

While  in  its  opinion  the  court,  speaking  through  Mr.  Justice 
Swayne,  expressed  itself  as  being  clear  that  the  case  as  then 
presented  was  one  in  which  a  presumption  of  reconveyance 
was  to  be  indulged,  and  quoted  with  approbation  the  language 
of  Sir  William  Grant  in  such  cases,  that  "  what  ought  to  have 
been  done  should  be  presumed  to  have  been  done,"  and  that 
"  when  the  purpose  is  answered  for  which  the  legal  estate  is 
conveyed  it  ought  to  be  reconveyed,"  it  added:  "If  it  had 
been  one  of  the  facts  found  by  the  court  below  that  the  title 
J 
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was  still  in  the  trustees,  the  case  would  have  presented  a  dif- 
ferent aspect.  It  is  stated  only  as  a  conclusion  of  law  arising 
upon  the  facts  found."  It  is  plain,  therefore,  that  this  court 
onl}'  considered  that  the  conclusion  of  law  of  the  lower  court, 
that  the  title  was  still  in  the  trustees,  was  not  warranted  by 
the  facts  found,  and  that  the  case  would  have  been  differently 
decided  had  what  was  thus  stated  as  a  conclusion  of  law  been 
one  of  those  facts.  It  was  not  the  intention  of  this  court  to 
hold  that  the  presumption  was  a  conclusive  one,  not  open  upon 
a  retrial  to  rebuttal,  because  it  was  considered  to  properly  arise 
upon  the  facts  then  presented  by  the  record.  When  the  case 
went  back  upon  our  decision  for  further  proceedings,  (which, 
this  being  an  action  at  law,  were  necessarily  those  of  a  new 
trial,)  the  fact  as  to  a  reconveyance  was  open  to  proof,  and 
was  not  to  be  taken  as  conclusively  established  from  the  force 
of  the  presumption  that  it  had  been  made.  Presumptions  are 
indulged  to  supply  the  place  of  facts ;  they  are  never  allowed 
against  ascertained  and  established  facts.  When  these  appear 
presumptions  disappear. 

The  fact  having  been  established,  against  the  presumption 
mentioned,  that  the  trustees  never  reconveyed  the  premises, 
or  any  part  thereof,  to  thei  plaintift",  the  title  remains  in  them, 
and  with  it  the  right  of  possession.  Judgment  should,  there- 
fore, have  been  ordered  for  the  defendants.  It  follows  that 
the  judgment  of  the  Circuit  Court  must  be  reversed  and  the 
cause  be  remanded  with  directions  to  enter  judgment  in  their 
favor ;  and  it  is  so  ordered. 

Reversed. 


Venable  &  Son  v.  George  S.  Eichards,  collector  of  internal 

REVENUE. 

May  8,  1882. 

1.  Section  643  of  tlie  Revised  Statutes,  providing  for  removal  from  State 
courts  of  civil  siiit.s  against  r(>venue  ofBcers,  is  not  supei'seded  by  the 
act  of  March  3, 1875. 
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2.  The  tax  on  snuff  is  thirty-two  cents  per  ponnd.    Grranulfitod  tobacco, 
whatever  it  may  be,  was  not  snutT  witliiii  tiip  meaning  of  the  statute. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Virginia. 

W.  P.  Burwell,  for  plaintitits  in  error. 

S.  F.  PhilUps,  Solicitor-  General,  for  defendant  in  error. 

Harlan,  J, — Section  643  of  the  Revised  Statutes  provides, 
among  other  things,  for  the  removal  into  the  Circuit  Court  of 
the  United  States  for  the  proper  district,  upon  petition  by  de- 
fendant to  that  court,  without  bond,  and  without  reference  to 
the  amount  in  dispute,  of  any  civjl  suit,  or  criminal  prose- 
cution, "  commenced  in  any  State  court  against  an  officer  ap- 
pointed under  or  acting  by  authority  of  any  revenue  law  of 
the  United  States,  now  or  hereafter  enacted,  or  against  any 
person  acting  under  or  by  authority  of  an\'  such  officer,  on 
account  of  any  act  done  under  color  of  his  office,  or  of  any 
such  law,  or  on  account  of  an}'  right,  title,  or  authority  claim- 
ed by  such  officer  or  other  person  under  such  law;  or  is  com- 
menced against  any  person  holding  property  or  estate  by  title 
derived  from  any  such  officer^  and  affects  the  validity  of  such 
revenue  law."  Similar  provisions  are  to  be  found  in  the  act  of 
July  13,  1866,  reducing  internal  taxation,  and  for  other  pur- 
poses, and  in  the  act  of  March  2,  1833,  providing  for  the  col- 
lection of  duties  on  imports.  (14,  Stat.,  p.  171,  sec.  67;  4 
Stat,  p.  633,  sec.  3.) 

The  present  suit — commenced  in  one  of  the  courts  of  the 
commonwealth  of  Virginia,  and  thence  removed,  in  the  mode 
prescribed  by  the  above  section,  into  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Virginia — is  clearly 
embraced  by  the  terms  of  that  section.  Its  object  is  to  recover 
from  the  defendant,  Richards,  certain  sums,  aggregating  more 
than  five  thousand  dollars;  which,  it  is  alleged,  he,  as  a  collect- 
or of  internal  revenue,  illegally  exacted  and  collected,  as  taxes, 
44  v4 
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upon  suutt"  manufactured  by  the  plaintiffs,  Venable  &  Son. 
The  court  below  denied  a  motion  to  remand  the  cause  to  the 
State  court.  Its  action  in  that  particular  is  now  assailed  upon 
the  assumption  that  the  act  of  March  3,  1875,  determining  the 
jurisdiction  of  the  Circuit  Courts  of  the  United  States,  and 
regulating  the  removal  of  causes  from  the  State  courts,  super- 
seded section  643  of  the  Kevised  Statutes,  at  least  as  to  all 
cases  removable  under  the  act  of  1875.  The  present  suit  is 
undoubtedly  one  arising  under  the  laws  of  the  United  States, 
and  as  the  matter  in  dispute,  exclusive  of  costs,  exceeds  the 
sum  of  five  hundred  dollars,  it  could,  consistently  with  the  lan- 
guage of  the  act  of  1875,  have  been  removed  before  or  at  the 
term  at  which  it  could  have  been  first  tried,  upon  petition  filed 
in  the  State  court,  accompanied  by  the  required  bond.  But  it 
does  not  follow  that  a  removal  of  suits  described  in  section  643 
of  the  Revised  Statutes  could  not  be  effected  in  some  other 
mode  than  that  defined  in  the  act  of  1875.  The  latter  statute 
neither  in  terms  nor  by  necessary  implication  abrogates  previous 
laws  providing  for  the  removal  of  causes  from  the  State  courts 
into  the  courts  of  the  Union.  It  repeals  only  such  acts  and  parts 
of  acts  as  are  in  conflict  with  its  provisions.  We  fail  to  per- 
ceive any  necessary  conflict  between  the  two  statutes.  Section 
643  provides  for  the  removal  of  both  civil  and  criminal  pros- 
ecutions of  a  limited  class,  arising  under  the  laws  of  the  United 
States,  without  regard  to  the  amount  involved ;  while  the  act 
of  1875  provides  for  the  removal  of  all  civil  suits  arising  un- 
der the  laws  of  the  United  States,  where  the  matter  in  dispute 
exceeds  the  sura  or  value  of  five  hundred  dollars.  Certainly 
so  much  of  the  former  as  relates  to  criminal  prosecutions  is 
unaffected  by  the  act  of  1875.  And  the  same  thing  may  be 
said  of  civil  suits  of  the  class  described  in  section  643,  where 
the  matter  in  dispute,  exclusive  of  costs,  is  less  than  the  sum 
of  five  hundred  dollars.  But  looking  at  the  policy  which  un- 
derlies all  the  legislation  providing  for  the  removal  from  State 
courts  of  civil  suits  against  ofliicers  appointed  under  or  acting 
by  authority  of  any  revenue  law  of  the  United  States,  we  can- 
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not  suppose  that  Congress  intended  to  deny  to  such  officers, 
when  sued  for  amounts  exceeding  live  hundred  dollars,  exclu- 
sive of  costs,  the  benefit  of  the  liberal  provisions  which  are 
confessedly  accorded  to  them  when  sued  for  less  than  that  sum. 
"  If  by  any  reasonable  construction  the  two  statutes  can  stand 
together,  they  vuust  so  stand.  If  harmony  is  impossible,  and 
only  in  that  event,  the  former  law  is  repealed  in  part,  or  wholly, 
as  the  case  may  be."  (State  v.  Stoll,  17  Wall.,  431.)  We 
are  of  opinion  that  eifect  will  be  given  to  the  intention  of  Con- 
gress by  holding,  as  we  now  do,  that  section  643  of  the  Re- 
vised Statutes,  not  being  in  conflict  with  the  act  of  1875,  is 
in  full  force  as  to  all  cases  embraced  by  its  terms ;  and  con- 
sequently that  the  act  of  1875,  so  far  as  it  embraces  suits  aris- 
ing under  the  laws  of  the  United  States,  doeS  not  preclude  a 
removal  of  a  suit  of  the  class  defined  in  section  643,  in  the 
mode  prescribed  in  that  section. 

This  brings  us  to  a  consideration  of  the  case  upon  its  merits. 
The  amounts  which  plaintiffs  claim  were  illegally  exacted  as 
taxes  upon  snuff  manufactured  by  them  were  paid  from  Au- 
gust, 1872,  to  May,  1875,  both  inclusive.  They  were  assessed 
upon  snuff  at  the  rate  of  thirty-two  cents  per  pound  for  the 
whole  period,  and  their  contention  is  that  that  was  in  excess 
of  the  rate  established  by  law. 

We  are  of  opinion  that-the  snuff"  manufactured  by  plaintiffs 
was  taxable  at  the  rate  of  thirty-two  cents  i^er  pound.  A  care- 
ful examination  of  section  61  of  the  act  of  July  20,  1868,  sec- 
tion 31  of  the  act  of  June  6, 1872,  section  3368  of  the  Revised 
Statutes,  and  section  2  of  the  act  of  March  3,  1875,  will  show 
that  during  the  period  in  question  the  tax  upon  snuff  of  all 
descriptions,  when  prepared  for  use,  and  manufactured  of  to- 
bacco or  any  substitute  of  tobacco,  was  thirty-two  cents  per 
pound.  (15  Stat.,  152,153;  17  Stat,  249,  250 ;  Rev.  Stat,  sec. 
3368 ;  18  Stat,  339.)  The  only  basis  for  a  different  construc- 
tion of  the  statutes  exists  in  the  fact  that  the  act  of  June  6. 
1872,  substituted  for  the  third  and  fourth  paragraphs  of  section 
61  of  the  act  of  July  20,  1868,  a  single  paragraph  which. 
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among  other  things,  prescribes  a  tax  of  twenty  cents  per  pound 
upon  granulated  tobacco.  The  substituted  paragraph  was  car- 
ried into  the  Revised  Statutes  and  is  the  second  paragraph  of 
section  3368.  The  conclusion  attempted  to  be  drawn  from 
these  facts  bas  no  foundation  whatever  upon  which  to  rest. 
The  act  of  1872  left  untouched  the  same  paragraph  of  section 
61  of  the  act  of  1868,  which  expressly  provided  that  "  upon 
tobacco  and  snuti"  which  shall  be  manufactured  and  sold,  or 
removed  for  consumption  or  use,  there  shall  be  assessed  and 
collected  the  following  taxes: 

"  On  sDuff  manufactured  of  tobacco,  or  any  substitute  of 
tobacco,  ground,  dry,  damp,  pickled,  scented,  or  otherwise,  of 
all  descriptions,  wheu  prepared  for  use,  a  tax  of  thirty-two 
cents  per  pound.  And  snuff  flour  when  sold,  or  removed  for 
use  or  consumption,  shall  be  taxed  as  snufl^,  and  shall  be  put 
up  in  packages  and  stamped  iu  the  same  manner  as  snuff/' 

And  this  provision  was* reproduced  in  section  3368  of  the 
Revised  Statutes,  of  which  the  paragraph  prescribiug  a  tax  of 
twenty  cents  on  granulated  tobacco  is  also  a  part.  The  plain- 
tifts  concede  that  the  article  which  was  taxed  in  their  hands 
was  commonly  known  as  snufF,  but  they  insist  that  snuff  is 
granulated  tobacco  within  the  meaning  of  the  act  of  1872  and 
of  the  Revised  Statutes.  If  so,  it  results  that  while  granulated 
tobacco  was  subject,  since  the  passage  of  the  act  of  1872  and 
up  to  March  3,  1875,  to  a  tax  of  twenty  cents  per  pound,  and 
by  the  act  of  the  latter  date  to  twenty-four  cents  per  pound, 
there  was  in  force  during  the  same  period  another  provision 
speciiicall}'  taxing  snuff  manufactured  of  tobacco  or  any  sub- 
stitute for  tobacco,  of  all  descriptions,  at  the  rate  of  thirty-two 
cents  per  pound.  Any  buch  construction  of  the  statute  is  in- 
admissible. The  bill  of  exceptions  stated  that  there  was  no 
evidence  to  show  that  the  term  snuff  was  synonymous  with 
granulated  tobacco,  aud  that  while  the  plaintifis'  witnesses 
knew  what  was  meant  by  snutf^  they  did  not  know  what 
granulated  tobacco  was  in  the  trade  in  Virginia,  nor  what  the 
statute  meant  by  that  phrase.     It  will  not,  therefore,  be  ex- 
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pected  that  this  court  will  judicially  know  what  granulated 
tobacco  is,  or  in  what  respect,  if  in  any,  it  resembles  snuff. 
All  that  we  decide  is,  that  the  article  manufactured  of  tobacco, 
or  any  substitute  for  tobacco,  known  in  the  trade  and  prepared 
for  use  as  snutf;  is  within  the  meaning  of  the  statute  snutt", 
upon  which,  when  sold  or  removed  for. consumption  or  use, 
was  imposed,  during  the  period  in  question,  a  tax  of  thirty- 
two  cents  per  pound. 
The  judgment  is  affirmed.  Affirmed. 


Samuel  B.  Gordon,  Edward  W.  Foster,- and  Henry  Watkins 
V.  John  G.  Butler. 

May  8,  1882. 

1.  Wlienever  property  of  any  ifiiul  depends  for  its  value  upon  contingencies 

wliich  may  never  occur,  or  developments  which  may  never  be  made, 
opinion  as  to  its  value  is  more  or  less  of  n,  speculative  character;  and 
no  action  will  lie  for  its  expression,  however  fallacious  it  may  prove, 
or  whatever  the  injury  a  reliance  on  it  may  produce. 

2.  Hence  a  written  certificate  as  to  the  value  of  land  supposed  to  contain 

a  mine  of  sandstone,  by  which  a  party  was  induced  to  lend  a  sum  of 
money  on  it  as  security,  and  wliich  greatly  exceeded  the  value  of  the 
land,  when  sold  to  satisfy  the  debt,  is  not  actionable. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York. 

Leslie  W.  Russell,  for  plaintiffs  in  error. 

Harry  Bingham  and  A.  X.  Panser,  for  defendant  in  error. 

Field,  J. — This  was  an  action  for  alleged  fraud  upon  the 
plaintiff  in  obtaining  from  him  a  loan  of  $10,000  upon  insuf- 
ficient security.  The  facts  of  the  case,  so  far  as  necessary  tO' 
present  the  questions  involved  for  our  consideration,  are  briefly 
as  follows : 

Near  the  town  of  Potsdam,  in  New  York,  there  are  sand- 
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stoue  quarries,  situated  on  the  west  bank  of  Racket  River.  The 
laud  containing  them,  when  the  loan  was  made,  was  divided 
into  lots,  varying  in  size  from  seven  to  thirty-six  acres.  Pre- 
viously to  1873  the  quarries,  although  generally  supposed  to 
consist  of  stone  valuable  for  building  and  other  purposes,  had 
not  been  opened  sufficiently  to  show  their  extent  and  value. 
A  quarry  similar  in  external  appearance,  situated  on  the  river 
below  and  adjoining  them,  called  the  Parmeter  quarry,  had 
been  worked  for  thirty  or  forty  years,  and  furnished  stone  of  a 
valuable  quality  in  large  quantities.  For  some  years  prior  to 
1872  the  defendant,  Gordon,  a  resident  of  Potsdam,  had  been 
assiduously  trying  to  get  possession  of  the  quarries,  in  the  be- 
lief that  on  development  they  would  prove  valuable,  like  the 
Parmeter  quarry.  His  letters  to  Butler,  the  plaintiii',  writtea 
at  the  time,  indicated  a  confident  belief  that  a  fortune  was  to 
be  made  out  of  them,  and  he  invested  in  them  whatever  means 
he  could  raise. 

The  plaintiff,  prior  to  1872,  had  frequently  visited  Potsdam, 
where  he  became  acquainted  with  Gordon,  a  lawyer  in  prac- 
tice there,  and  often  employed  him  professionally.  Duringthese 
visits  he  learned  something  of  the  quarries,  and  that  Gordon 
desired  to  obtain  possession  of  and  develop  them.  In  that 
year  there  was  much  correspondence  between  them  on  the 
subject.  Gordon  expressed  a  strong  conviction  that  the  stone 
would  be  very  valuable  and  find  a  ready  market,  and  stated 
what  he  had  heard  of  the  buildings  on  which  it  had  been  used 
and  of  those  for  which  it  would  probably  be  wanted.  He  de- 
sired to  organize  a  stock  company  to  work  the  quarries,  and  to 
have  the  plaintiff  join  in  the  enterprise.  Failing  to  secure  his 
co-operation,  and  being  advised  by  him  that  he  had  better  work 
the  quarries  himself,  Gordon  applied  for  a  loan  for  that  pur- 
pose. After  much  correspondence  and  negotiation  the  plain- 
tiff promised  to  loan  him  $10,000,  to  be  secured  by  mortgage 
on  some  of  the  lots,  and  advised  him  against  investing  a  larger 
sum  in  them.  The  plaintiff',  as  is  manifest  from  the  correspond- 
■  ence,  was  fully  aware  at  the  time  of  the  slightly  developed  con- 
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dition  of  the  property ;  but  an  estimate  of  its  probable  value 
was  furnished  by  the  following  certificate  obtained  by  Gordon 
from  the  defendants  Watkins  and  Foster,  well-known  gentle- 
men of  the  place,  and  sent  to  him  : 

"Each  of  the  undersigned  hereby  certifies  that  he  is  and  has 
been  for  more  than  twenty  years  last  past  a  resident  of  Pots- 
dam, St.  Lawrence  county,  New  York,  and  acquainted  with 
the  sandstone  quarries  south  of  Potsdam  village ;  that  he  is 
acquainted  with  the  quarry  lots  there  owned  bj'S.  B.  Gordon, 
and  situate  on  the  westerly  shore  of  Racket  River ;  that  said 
lots  are  roughly  represented  on  the  annexed  diagram;  have  on 
them  the  bihildings, and  in  his  best  judgment  contain  the  quan- 
tity ot  land  and  are  worth  the  sums  severally  below  cited,  to 
wit: 

"No.  1— Falls  lot about  8  acres,  worth  $8,000 

2— Orchard  lot  "      4      "         "         5,000 

3— Cox  "  "    16      "         "         8,000 

4 — Hicks        "  "    15      "         "         5,000 

5 — Meacham "  house  and  barn     "      7      "         "         5,000 

6— Hale         "  "    10      "        "        1,000 

7 — ^Parmeter    lot,  two    houses 

and  barns "    17      "         "         8,000 

8— Train  lot "    26      "         "         8,000 


Total,  8  lots.  103  $48,000 

"Dated  Potsdam,  Dec.  12,  1872. 

"H.  Watkins. 
"  E.  W.  Poster." 
No  oral  representations  on  the  subject  were  made  to  the 
plaintiif  by  Watkins  or  Foster.  Their  connection  with  the  loan 
consisted  merely  in  furnishing  this  certificate  at  the  request  of 
Gordon.  The  loan  was  made  on  the  first  of  the  following 
January,  and  a  mortgage  taken  as  security  for  it  upon  four  of 
the  lots  mentioned  in  the  certificate,  the  aggregate  value  of 
which,  as  there  stated,  being  §26,000.  Watkins  and  Foster 
were  at  the  time  interested  in  the  proposed  enterprise ;  and 
their  estimate  of  value  was  placed  upon  the  lots  not  as  agri- 
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cultural  lands,  but  as  lands  containing  sandstone  quarries  not 
yet  opened. 

After  receiving  the  loan  Gordon  proceeded  to  open  the 
quarries,  and  his  operations  had  not  progressed  far  when  the 
financial  crisis  of  1873  came,  and  in  it  his  enterprise  was  en- 
gulfed. The  work  on  the  quarries  was  stopped,  and  the  value 
of  the  property  rapidly  depreciated.  The  mortgage  to  the 
plaintiff  contained  a  clause  declaring  that  the  whole  amount 
of  the  loan  should  at  once  become  due  if  the  interest  was  not 
punctually  paid.  Taking  advantage  of  this  clause,  he  com- 
menced proceedings  to  foreclose  the  mortgage,  and  pressed 
them  to  a  decree,  under  which  the  premises  were  sold  and  bid 
in  by  him  for  the  sura  of  $1,500.  He  then  commenced  the 
present  action  against  Gordon,  who  had  obtained  the  loan,  and 
Watkins  and  Foster,  who  had  given  the  certificate  as  to  the 
value  of  the  property,  to  recover  damages  for  the  loss  sustained 
by  him.  In.  his  complaint  he  alleges  that  these  parties  con- 
spired to  defraud  him  by  obtaining  the  loan  upon  a  false  and 
fraudulent  certiiicate  as  to  the  value  of  the  property. 

The  defendants  pleaded  the  general  issue.  On  the  trial  the 
plaintiff  produced  the  correspondence  between  him  and  Gor- 
don which  resulted  in  the  loan.  He  also  offered  the  testimony 
of  geologists,  experts,  and  laborers  as  to  the  probable  character 
and  value  of  the  material  in  the  quarries.  The  whole,  includ- 
ing the  correspondence,  covers  many  pages  of  the  record,  but 
its  substance  and  purport,  so  far  as  it  is  at  all  material,  we  have 
stated.  When  it  was  closed  the  defendants  requested  the  court 
to  direct  the 'jury  to  find  for  them  on  several  grounds,  and, 
among  others,  that  upon  the  whole  proof  no  cailse  of  action 
had  been  established  against  them.  The  court  refused  to  give 
this  direction,  and  an  exception  was  taken.  Testimony  was 
then  produced  by  the  defendants,  and,  after  instructions  from 
the  court,  the  case  was  submitted  to  the  jury,  who  found  for 
the  plaintiff. 

We  do  not  deem  it  important  to  comment  upon  this  testi- 
mony, or  to  notice  the  rulings  of  the  court  upon  matters  which 
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were  objected  to,  nor  upon  its  instructions  to  the  jury.  It  is 
enough  to  observe  that  if  the  testimony  did  not  wea,ken  it  did 
not  strengthen  the  case  against  the  defendants.  The  question 
then  is  whether,  upon  the  proof  furnished  by  the  plaintiff,  a 
cause  of  action  was  established  against  the  defendants ;  for  if 
not,  the  motion  to  direct  the  jurj'  to  find  in  their  favor  should 
have  been  granted.  Upon  this  question  we  have* no  doubt. 
The  essence  of  the  charge  against  them  is  a  conspiracy  to  de- 
fraud the  plaintiff,  carried  into  execution  by  a  false  and  fraud- 
ulent certificate  of  valuation  of  the  property  given  as  security 
for  the  loan.  The  certificate  of  Watkins  and  Foster  is  that, 
in  the  best  judgment  of  each,  the  lots  were  worth  the  sums  sev- 
erally stated.  To  justify  any  imputation  of  fraud  in  giving  the 
certificate,  it  was  necessary  to  show  that  the  parties  signing  it 
had  knowledge  at  the  time  that  the  value  of  the  property  was 
materially  less  than  their  estimate.  And  from  the  nature  of 
the  property,  and  its  imperfectly  developed  condition,  such 
knowledge  was  impossible.  No  one  could  know  its  actual 
value  until  further  development  was  made.  Until  then,  any 
estimate  must  have  been  entirely  speculative  and  conjectural. 
It  would  depend  as  much,  perhaps,  upon  the  temperament  and 
expectations  of  the  party  making  it,  as  upon  any  knowledge  of 
facts.  The  law  does  not  hold  one  responsible  for  the  extrava- 
gant notions  he  may  entertain  of  the  value  of  property,  de- 
pendent upon  its  future  successful  exploitation,  or  the  result  of 
future  enterprises ;  nor  for  expressing  them  to  one  acquainted 
with  its  general  character  and  condition.  How  could  an  over- 
estimate in  such  a  case  be  shown  ?  Other  estimates  would  be 
equally  conjectural.  The  law  does  not  fasten  responsibility 
upon  one  for  expressions  of  opinion  as  to  matters  in  their 
nature  contingent  and  uncertain.  Such  opinions  will  probably 
be  as  variant  as  the  individuals  who  give  them  utterance.  A 
statement  of  an  opinion  assigning  a  certain  value  to  property 
like  a  mine  or  a  quarry  not  j'et  opened  is  not  to  be  pronounced 
fraudulent  because  the  property  upon  subsequent  development 


698  Gordon  v.  Butler.  [Oct.  Term, 

Opinion  of  the  court. 

may  prove  to  be  worthless.;  nor  is  it  to  be  pronouaced  honest 
because  the  property  may  turn  out  of  much  higher  value. 

The  case  of  Holbrook  v.  Connor,  which  arose  in  the  Supreme 
Court  of  Maine,  illustrates  this  doctrine.  There  the  vendor 
and  his  agent  represented,  among  other  things,  that  lands  sold 
by  them  contained  large  deposits  of  oil,  and  were  of  great 
value  for  the  purpose  of  digging,  boring  for,  and  manufactur- 
ing it ;  and  upon  the  representations  the  purchasers  acted. 
The  evidence  tended  to  show  that  the  representations  were 
false  and  fraudulent,  and  the  plaintiff'  obtained  a  verdict ;  but 
the  Supreme  Court  set  it  aside.  It  appeared  that  the  land  had 
not  been  tested  ;  and  it  was  unknown  to  both  parties  whether 
it  was  valuable  as  oil  land,  except  so  far  as  might  be  inferred 
from  the  production  of  wells  on  neighboring  lauds  and  a  single 
well  upon  the  land  in  question.  The  court  held  that  under 
these  circumstances  the  representation  was  to  be  regarded  as 
a  matter  of  opinion,  and  would  not  support  the  action.  (60 
Maine,  578.) 

Whenever  property  of  any  kind  depends  for  its  value  upon 
contingencies  which  may  never  occur,  or  developments  which 
may  never  be  made,  opinion  as  to  its  value  must  necessarily  be 
more  or  less  of  a  speculative  character;  and  no  action  will  lie 
for  its  expression,  however  fallacious  it  may  prove,  or  whatever 
the  injury  a  reliance  upon  it  may  produce.  The  determination 
of  its  truth  or  falsity,  until  the  contingency  occurs  or  becomes 
impossible,  would  lead  the  court  into  investigations  for  which 
they  have  no  fixed  rules  to  guide  their  own  judgments  or  to 
instruct  juries. 

For  opinions  upon  matters  capable  of  accurate  estimation  by 
application  of  mathematical  rules  or  scientific  principles,  such, 
for  example,  as  the  capacity  of  boilers,  or  the  strength  of  ma- 
terials, the  case  may  be  different.  So,  also,  for  opinions  of 
parties  possessing  special  learning  or  knowledge  upon  the  sub- 
jects in  respect  to  which  their  opinions  are  given,  as  of  a  me- 
chanic upon  the  working  of  a  machine  he  has  seen  in  use,  or 
of  a  lawyer  upon  the  title  of  property  which  he  has  examined. 
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Opinions  upon  such  matters  are  capable  of  approximating  to 
tlie  trntii,  and  for  a  false  statement  of  them^  where  deceptipn 
is  designed,  and  injury  has  followed  from  reliance  on  them,  an 
action  may  lie.  But  to  tViis  class  the  present  case  does  not 
belong.     It  falls  within  the  class  first  mentioned. 

It  follows  from  these  views  that  the  court  below  should  have 
directed  the  jury,  upon  the  close  of  the  plaintiff's  testimony, 
to  find  a  verdict  for  the  defendants;  for,  from  the  nature  of 
the  subject  in  relation  to  which  the  certiiicate  was  given,  the 
estimate  of  value  was  nothing  more  than  a  conjectural  opin- 
ion, which,  whether  true  or  false,  constituted  no  legal  caase  of 
complaint. 

The  judgment  of  the  court  below  must  therefore  be  re- 
versed and  the  cause  remanded  for  a  new  trial;  and  it  is  so 
ordered. 

Eeversed. 


James  W.  Harvey  and  James  Livesey  t.  The  United  States. 

May  8,  1882. 

1.  The  contract  of  Harvey  &  Livesey  with  tlie  United  States  to  build  a 

bridge  at  Kock  Island,  Illinois,  should  be  construed  in  connection 
with  tlie  advertisement  calling  for  bids  and  the  bids ;  and  so  construed 
it  was  the  duty  of  the  government,  and  not  of  tlie  contractors,  to 
build  the  necessary  coffer-dams. 

2.  The  special  act  of  Congress  for  their  relief  passed  August  14,  1876, 

does  not  limit  the  equitable  jurisdiction  of  the  Court  of  Claims  there- 
by conferred  to  the  mere  consideration  of  claims  for  labor  done  and 
materials  furnished,  bnt  authorized  it  to  adjust  the  accounts  between 
the  parties  for  all  demands  growing  out  of  the  contract. 

3.  Where  equitable  jurisdiction  is  conferred  In  a  special  case  by  a  special 

act,  no  statement  of  facts  on  appeal  is  neces.sary,  section  707  of  the 
Revised  Statutes  of  the  United  States  not  applying  to  such  cases. 

Appeal  from  the  Court  of  Claims. 

Enoch  Totten,  for  appellants. 

Solicitor -General  Phillips  and  Assistant  Attorney  -  General  Si 
mans,  for  appellees. 
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Blatchford,  J. — On  the  12th  of  May,  1869,  General  Kod- 
man,  in  command  of  the  United  States  arsenal' at  Rock  Island, 
Illinois,  caused  to  be  published  the  following  advertisement, 
in  pursuance  of  law  : 

"Proposals  for  Bridge  Masonry. 

"  Sealed  proposals  will  be  received  at  this  arsenal  up  to  10 
o'clock  A.  M.,  on  the  25th  day  of  May,  1869,  for  the  construc- 
tion of  the  piers  and  abutments  of  the  railroad  and  wagon- 
road  bridge  to  be  built  to  connect  the  island  of  Rock  Island 
with  the  city  of  Davenport.  It  is  proposed  to  build,  say,  five 
common  piers,  one  draw-pier,  and  two  abutments.  The  stone 
and  cement  required  for  the  work  will  be  furnished  on  railroad 
cars,  on  arsenal  switch,  near  the  island  end  of  the  proposed 
bridge,  and  the  sand  required  for  the  cement  will  be  furnished 
by  the  United  States  at  or  near  the  same  point.  All  the  ma- 
sonry must  be  of  the  best  quality  of  bridge  masonry,  the  stones 
in  each  course  must  be  well  banded,  and  each  course  well  se- 
cured by  dowels  to  the  course  below  under  cut-water  and  at 
lower  end  of  piers,  and  the  foundation  courses  must  be  fairly 
bedded  and  well  secured  to  the  rock-bed  of  the  river,  the  work 
as  it  progresses  being  subject  to  the  inspection  and  approval  of 
the  commanding  officer  of  the  arsenal,  or  such  other  officer  or 
person  as  may  be  designated  by  proper  authority.  Detailed 
information  with  regard  to  the  general  form  and  dimensions 
of  the  piers  and  abutments,  and  a  profile  of  bed  of  river,  can 
be  obtained  by  personal  application  at  the  arsenal.  The  total 
amount  of  masonry  is  estimated  at  about  10,000  cubic  yards. 
All  the  piers  and  abutments  will  be  required  to  be  completed 
prior  to  the  1st  day  of  December,  1869.  Parties  making  bids 
will  state  the  price  per  cubic  yard  of  solid  masonry  at  which 
they  are  willing  to  complete  the  work,  the  United  States  fur- 
nishing the  stone,  cement,  and  sand,  as  above  stipulated,  and 
nothing  more.  They  will  also  make  a  bid  stating  separately 
the  price  per  cubic  yard  of  solid  masonry  at  M'hich  they  will 
undertake  to  build  the  piers  and  abutments,  the  United  States 
furnishing  the  stone,  cement,  and  sand,  as  above,  and  the  price 
at  which  they  will  agree  to  put  in  the  necessary  cofler-dams 
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with  their  protections.  Proposals  will  be  indorsed  'Proposals 
for  Bridge  Masonry,'  and  addressed  to  the  undersigned.  The 
United  States  reserves  the  right  to  reject  any  bid  not  deemed 
satisfactory. 

"  T.  J.  EODMAN, 
''■Lf.-Col.  and  Bvt.  Brig.-Gen.  U.  S.  A.,  Commanding.'''' 

The  appellants  put  in  the  following  proposal : 

"KocK  Island,  May  25,  1869. 

"We  propose  to  build  the  masonry  of  piers  and  abutments 
of  the  Rock  Island  bridge,  as  per  annexed  advertisement : 

Small  piers  and  abutments,  per  yard $11  00 

Draw-pier,  per  yard 13  00 

"  Harvey  &  Livesey, 

"Madison,  Wisconsin." 

The  only  other  proposal  put  in  was  one  by  Reynolds,  Saul- 
paugh  &  Co.,  as  follows : 

"  Rock  Island,  111.,  May  25,  1869. 
"Brig.-Gen'l  T.  J.  Rodman,  CorrCd'g  Rock  Island  Arsenal. 

"  SiK :  We  respectfully  propose  to  build  your  piers  and  abut- 
ments for  the  rail  and  wagon  road  bridge  between  the  island 
of  Rock  Island  and  the  city  of  Davenport,  in  accordance  with 
the  terms  of  your  advertisement  of  May  12, 1869,  at  prices  as 
follows : 

"  Solid  masonry  at  $19.10  per-cubic  yard  in  the  work  com- 
plete, the  United  States  furnishing  the  stone,  cement,  and  sand, 
as  stipulated,  and  nothing  more.  This  price  is  based  on  10,000 
cubic  yards  of  masonry  in  the  work  when  completed.  Or,  as 
per  your  second  plan,  at  prices  as  follows: 

"  Solid  masonry  at  $12.70  per  cubic  yard  in  the  work  com- 
plete, the  United  States  furnishing  the  stone,  cement,  and  sand, 
as  above,  and  build  the  coffer-dams  at  prices  as  follows  : 

"For  pier  No.  1,  dam  18  feet  high $7,800 

"For      "        2,    «     15        "        34,900 

"For      "        3,    "     13        "        6,000 

"For      "    4,  5,  &  6,  12        "       16,000 

$68,700 
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"  The  above  prices  for  dams  include  the  protections  to  the 
same,  complete.  Eespectfullj'  yours, 

"  Reynolds,  Saulpaugh  &  Co." 

The  bid  of  the  appellants  was  accepted.  A  contract  was 
then  drawn  by  a  clerk  of  General  Rodman.  A  rough  draft 
of  it  was  submitted  to  the  appellants,  and,  on  their  retui-ning 
it  as  satisfactory,  the  engrossed  copies  were  prepared  for  signa- 
ture, and  the  contracts  were  executed  and  interchanged,  bear- 
ing date  June  1,  1869.  The  following  are  the  provisions  of 
the  contract  which  are  material  to  this  case:  "  The  parties  of 
the  iirst  part  do  hereby  contract  and  engage  with  the  said 
United  States  to  construct  the  piers  and  abutments  for  the  new 
rail  and  wagon  bridge,  to  be  built  to  connect  the  island  of 
Rock  Island  with  the  city  of  Davenport,  in  accordance  with 
such  plans  and  specifications  as  may  be  fixed  by  proper  author- 
ity acting  for  the  United  States ;  the  United  States  to  furnish 
stone,  cement,  sand,  and  all  necessary  templets  required  for 
the  work,  and  nothing  more ;  the  stone  and  cement  to  be  de- 
livered in  cars  at  the  government  switch  on  the  island  near 
the  site  of  the  work.  *  *  *  *  The  character  of  the  work 
to  be  daily  inspected  as  it  progresses  by  such  officer  or  other 
person  as  the  commanding  officer  of  tbe  Rock  Island  arsenal, 
or  other  authority  appointed  by  the  United  States,  may  desig- 
nate ;  such  inspector  to  have  full  authority  to  give  any  direc- 
tions with  regard  to  the  character  or  manner  of  conducting  the 
work.  The  whole  work  to  be  completed  prior  to  the  first  day 
of  December  next,  provided  that  the  stone  shall  be  delivered 
at  the  rate  of  two  thousand  cubic  yards  per  month ;  and  in 
case  of  any  failure  on  the  part  of  the  United  States  to  deliver 
this  amount  of  stone,  then  the  work  to  be  completed  as  soon 
after  the  first  day  of  December  next  as  practicable.  *  *  *  * 
Payment  in  such  funds  as  the  Treasury  Department  may  pro- 
vide, at  the  rate  of  thirteen  (13)  dollars  per  cubic  yard  for  all 
masonry  in  the  draw-pier,  and  at  the  rate  of  eleven  (11)  dollars 
per  cubic  yard  for  all  other  masonry.  *  *  *  *  It  is  fur- 
ther stipulated  and  agreed  that  if  any  default  shall  be  made  by 
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the  parties  of  the  first  part  in  the  performance  of  their  work 
specified  in  this  contract,  of  the  quality  and  at  the  times  and 
places  therein  provided,  that  then,  in  that  case,  the  United  States 
shall  have  the  right  to  take  entire  and  exclusive  charge  of  the 
work,  and  to  complete  it  in  accordance  with  the  conditions 
prescribed  by  this  contract,  charging  us  with  the  entire  cost  of 
completing  it,  and  crediting  us  with  the  amount  per  cubic  yard 
heretofore  stipulated  to  be  paid  us  for  the  completing  of  the 
work." 

On  the  14th  of  December,  1870,  the  appellants  filed  a  peti- 
tion in  the  Court  of  Claims  praying  a  judgment  against  the 
United  States  for  $200,400.  The  petition  set  forth  that  the 
contract  was  one  for  doing  the  masonry-work  in  and  about  the 
construction  of  the  piers  and  abutments;  that  proposals  were 
invited  for  said  work,  and  also  separate  proposals  for  putting 
in  the  necessary  coffer-dams  and  their  protections,  but  the  peti- 
tioners bid  only  for  said  masonry  work  in  the  construction  of 
said  piers  and  abutments ;  and  that  their  bid,  being  the  lowest 
one  for  said  masonry-work,  was  accepted,  and  the  contract  was 
awarded  thereon.  The  petition  made  the  following  claims, 
by  items,  against  the  United  States :  1.  For  damages  incurred 
by  reason  of  the  unreasonable  delay  caused  by  defendants  from 
June  7,  1869,  to  September  4,  1869,  |25,000 ;  2.  For  putting 
in  coffer-darns  and  protections,  for  pumping  the  water  there- 
from, and  for  preparing  the  beds  for  the  piers  and  abutments, 
$75,000 ;  3.  For  loss  of  profits  incurred  by  the  unlawful  re- 
duction of  the  dimensions  of  the  piers  and  abutments,  $33,600 ; 
4.  _For  increase  in  the  cost  of  the  work,  by  having  been  compell- 
ed to  do  it  in  cold  weather,  $1 5,000  ;  5.  For  constructing  4,400 
cubic  yardsof  masonry,  at,  say,  $12  per  yard,  152,800;  6.  For 
lo-ss  caused  by  neglect  of  defendants  to  furnish  materials  and 
locate  piers  and  abutments,  whereby  the  plaintiffs,  their  work- 
men and  tools,  were  kept  idle,  $15,000;  7.  For  loss  of  machin- 
ery, vessels,  and  tools,  caused  by  the  ejectment  of  the  plaintiffs 
from  the  work,  $25,000 ;  8.  For  dressing  coping  and  corners 
of  abutments,  and  dressing  noses  of  piers  under  water,  not  re- 
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quired  by  coutraet,  $5,000.  This  made  a  total  of  $246,400, 
on  which  $46,000  was  credited  as  paid,  leaving  a  balance  of 
$200,400.  The  petition  contained  allegations  bearing  upon 
each  one  of  the  eight  items  claimed,  but  it  is  not  necessary 
here  to  refer  to  any  but  those  in  respect  to  items  2  and  3,  which 
allegations  were  as  follows  :  "That  about  the  13th  day  of  Sep- 
tember, 1869,  the  United  States  having  furnished  materials 
sufficient  to  commence  the  construction  of  said  piers  and  abut- 
ments, the  petitioners  requested  the  agent  of  the  defendants  to 
put  in,  or  cause  to  be  put  in,  the  necessary  cotter-dams  and  to 
pump  the  water  therefrom,  and  prepare  beds  for  said  piers  and 
abutments,  to  enable  petitioners  to  proceed  with  the  perform- 
ance of  their  contract.  But  the  United  States  refused  to  put  in 
such  cofler-daras  and  pump  the  water  therefrom,  and  refused  to 
prepare  said  beds,  pretending  that  petitioners  were  bound,  under 
said  contract,  to  put  in  said  cotter-dams.  The  petitioners  there- 
upon protested  against  such  wrongful  construction  of  said  con- 
tract, but,  at  the  special  request  of  the  defendants,  and  relying 
upon  the  good  faith  of  the  United  States,  they  undertook  to  and 
did  put  m  the  necessary  cotter-dams  and  protections,  and  pump 
the  water  therefrom,  and  did  prepare  the  beds  for  said  piers 
and  abutments.  That  the  labor  and  materials  expended  in 
putting  in  said  cotter-dams  and  protections,  and  pumping  water 
and  preparing  beds  as  aforesaid,  was  reasonably  worth,  and 
they  are  entitled  to  recover  for  the  same  from  the  United 
States,  the  sum  of  seventy-five  thousand  dollars.  That  they 
were  informed  by  the  United  States,  prior  to  the  making  of 
said  proposal,  Ihat  the  draw-pier  would  be  four  hundred  and 
seventy-four  feet  long  and  fifty-six  feet  wide,  and  that  the  five 
common  piers  would  be  each  seventj-four  feet  long  and  four- 
teen feet  wide,  and  that,  with  the  abutments,  there  would  not 
be  less  than  ten  thousand  cubic  yards  of  masonry  work,  and 
that  petitioners  based  their  estimates  for  said  work  upon  such 
information,  and  made  their  said  proposal  in  the  belief  that  said 
piers  and  abutments  would  be  constructed  according  to  such 
dimensions.     But  they  allege  that  the  defendants,  on  or  about 
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the  22d  day  of  July,  1869,  transferred  the  supervision  of  said 
work  from  the  ordnance  bureau  to  the  bureau  of  engineers, 
and  that  the  petitioners,  although  they  were  at  all  times  ready 
and  anxious  to  proceed  with  said  work,  were  kept  waiting  from 
the  7th  day  of  June,  1869,  until  September  7, 1869,  as  aforesaid, 
and  that  on  or  about  the  said  7th  day  of  September,  1869,  the 
defendants  marked  out  the  location  for  one  pier  and  one  abut- 
ment only,  and  wrongfully  reduced  the  dimensions  of  all  the 
said  piers  and  abutments,  so  that  instead  of  measuring  ten 
thousand  cubic  yards  they  measured  only  about  six  thousand 
five  hundred ;  and  that  by  reason  of  said  reduction  by  said 
defendants  in  the  dimensions  of  said  piers  and  abutments  the 
petitioners  have  been  damaged  in  the  full  sum  of  thirty-three 
thousand  six  hundred  dollars." 

Subsequently  the  petitioners  amended  their  petition  as  to 
item  5  so  as  to  make  it  read  as  follows :  "  For  handling,  cut- 
ting, preparing,  and  setting  stone  for  and  in  the  piers  and 
abutments,  $82,000."  The  United  States  by  answer  denied 
every  allegation  in  the  petition,  and  set  up  a  counter-claim  for 
$33,681.35,  alleging  that,  under  the  contract,  the  petitioners 
being  in  default,  the  United  States  took  charge  of  the  work 
and  completed  it,  and  charged  the  petitioners  with  the  entire 
cost  of  completing  it,  $142,457.17,  and  credited  them  with  the 
amount  per  cubic  yard  stipulated  in  the  contract  to  be  paid 
them  for  completing  the  work,  $108,775.82,  leaving  a  balance 
due  to  the  United  States  from  the  petitioners  of  $33,681.85. 

Proofs  were  taken  and  the  case  was  heard  by  the  Court  of 
Claims.  It  awarded  to  the  petitioners  $20,068  in  respect  of 
items  1  and  6.  As  to  item  2,  the  court  found  that  it  was  nec- 
essary, in  order  to  the  laying  of  the  abutments  and  piers,  that 
a  coiter-dam  should  be  built  for  each  abutment  and  pier,  and 
the  water  pumped  out  of  it,  and  the  bed  of  the  river  prepared 
for  laying  the  masonry  of  the  abutment  or  pier  thereon  ;  that 
without  such  cofi'er-dams  it  was  impracticable  to  construct  any 
of  the  abutments  or  piers ;  that  the  petitioners,  on  the  13th  of 
September,  1869,  requested  the  United  States  to  forthwith 
45  vl 
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construct  the  requisite  coffier-daras,  exliaust  the  water  there- 
from, and  prepare  the  bed  for  the  piers  and  abotments  where 
necessary  for  the  commencement  of  the  work ;  that  the  United 
States  on  the  next  day  refused  so  to  do,  on  the  ground  that, 
under  the  contract,  it  was  the  business  of  the  petitioners  to 
do  the  work ;  that  on  the  next  day  the  petitioners  protested 
against  such  refusal,  and  notified  the  United  States  that  tbej' 
should  proceed  at  once  to  build  the '  dams,  pump  the  water 
therefrom,  and  prepare  the  beds,  and  should  hold  the  United 
States  for  the  payment  of  the  costs  and  expenses  of  the  same; 
that  on  the  next  day  General  Warren,  in  charge  of  the  con- 
struction of  the  bridge,  consented,  in  order  not  to  delay  the 
work,  to  its  going  on  until  the  matter  could  be  referred  to  the 
Attorney-General  of  the  United  States,  but  stated  that  in  such 
consent  it  must  be  considered  that  nothing  was  admitted  in 
favor  of  the  claim  of  the  petitioners  to  their  interpretation  of 
the  contract ;  that  immediately  upon  such  refusal  of  the  United 
States  the  petitioners  proceeded  to  build  the  requisite  cotier- 
dams,  and  that  all  that  was  required  in  that  respect  while  the 
work  was  in  their  hands  was  done  by  them.  But  the  court 
found  as  a  conclusion  of  law  that  the  contract  did  not  require 
the  United  States,  but  required  the  petitioners,  to  do  the  work 
named  in  item  2.  As  to  item  3,  the  court  found  that  about 
the  17th  of  July,  1869,  General  Kodman  was  relieved  from 
the  charge  of  the  construction  of  the  bridge  by  General  War- 
ren, of  the  corps  of  engineers;  that  General  Warren,  on  the 
22d  of  August,  1869,  caused  notice  to  be  given  to  the  petition- 
ers that  the  position  of  the  abutment  and  first  pier  of  the 
bridge  on  the  Iowa  side  was  determined  and  marked,  ready 
for  them  to  commence  their  construction ;  that,  when  pro- 
posals were  so  invited  by  advertisement,  General  Rodman  had 
prepared  certain  plans  of  the  bridge,  intended  to  show  the 
general  forms  and  dimensions  of  the  piers  and  abutments,  and 
a  profile  of  the  bed  of  the  river ;  that  those  plans  were  seen 
and  inspected  by  the  petitioners  before  they  sent  in  their  said 
proposal ;  that  the  dimensions  of  the  piers  of  the  bridge  which 
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were  fixed  upon  on  the  22d  of  August,  1869,  and  those  which 
were,  after  that  date,  from  time  to  time  fixed  upon,  were  less 
than  the  dimensions  indicated  in  the  plans  prepared  by  Gen- 
eral Rodman  and  shown  to  the  petitioners  before  they  made 
their  said  proposal ;  but  that  there  was  no  reduction  of  the 
sizes  which  were  fixed  upon  on  the  last-named  day,  nor  was 
there  any  reduction  of  the  sizes  thereafter  adopted.  The  court 
found,  however,  as  a  conclusion  of  law,  that  the  reduction 
made  in  the  dimensions  of  the  piers  and  abutments  of  the 
bridge,  as  originally  projected,  was  not,  by  the  legal  construc- 
tion of  the  contract,  wrongful  to  the  petitioners.  As  to  item 
4,  the  court  found  that  the  petitioners  were  not  subjected  to 
any  increase  in  the  cost  of  the  work  by  having  been  compell- 
ed to  do  it  in  cold  weather.  The  court  also  found  that  on  the 
6th  of  October,  1870,  the  petitioners  were  notified  in  writing, 
by  the  oflBeer  in  cliarge  of  the  work  on  the  bridge,  that  in  con- 
sequence of  complaints  which  had  reached  the  chief  of  engi- 
neers of  'the  United  States  army  of  the  tardy  progress  of  the 
work  on  the  masonry  of  the  bridge,  the  said  officer  had  been 
required  to  take  suitable  and  efficient  measures  to  expedite 
the  work,  and  that,  in  view  of  that  requirement,  he  would  take 
the  work  as  it  stood  and  carry  it  on  under  the  provision  of  the 
contract  which  contemplated  such  a  change ;  that  on  the  next 
day  the  petitioners,  in  writing,  refused  to  give  up  the  work, 
whereupon,  on  that  day,  the  said  officer  notified  them,  in  writ- 
ing, that  he  would  on  the  next  day  take  possession  of  the  work 
for  the  government,  which  he  did,  against  the  assent  and  pro- 
test of  the  petitioners  ;  and  that  thenceforward  the  work  was 
prosecuted  by  the  officers  of  the  government.  In  regard  to 
item  5  as  amended,  the  court  found  that  the  petitioners,  be- 
fore their  ejectment  from  the  work,  had  done  work  upon 
and  for  the  bridge,  under  the  contract,  to  the  amount  of  $76,- 
344.47,  and  had  been  paid  on  account  of  said  work  $54,105.98, 
leaving  due  to  them,  under  item  5,  $22,238.49.  As  to  item  7, 
the  court  found  that  the  petitioners  did  not  sustain  any  dam- 
age by  reason  of  the  idleness  of  their  tools,  machinery,  and 
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vessels  after  October  8,  1870,  which  they  would  not  have  sus- 
tained had  they  on  that  day  completed  their  work  under  the 
contract,  or  which  was  not  incident  to  the  termination  at  any 
time,  of  their  work  nnder  the  contract.  As  to  item  8,  the  court 
found  that  the  petitioners  were  paid  in  full  for  all  the  extra 
work  they  did  on  or  about  the  abotments  and  piers  of  the 
bridge.  The  court  awarded  to  tbe  petitioners  $42,306,49,  being 
$20,068  on  account  of  items  1  and  6,  and  $22,2S8.49  on  ac- 
count of  item  5,  and  rejected  their  claim  under  items  2,  3,  4, 
7,  and  8. 

The  opinion  of  the  Court  of  Claims  in  deciding  the  case  is 
found  in  8  Court  of  Claims  Reports,  501.  From  that  it  ap- 
pears that,  in  regard  to  item  2,  the  court  held  that  neither  the 
advertisement  nor  the  bid  could  be,  invoked  to  interpret  the 
contract ;  and  that  the  proper  construction  of  the  contract  was 
that  it  was  the  duty  of  the  petitioners  to  build  the  cotfer-dams, 
pump  the  water  therefrom,  and  prepare  the  bed  of  tbe  river 
for  the  piers  and  abutments  which  they  were  bound  to  con- 
struct. In  regard  to  item  3,  tbe  coui-t  held  that  nnder  the 
contract  the  officer  in  charge  had  the  power  to  make  the  altera- 
tions in  the  dimensions  of  the  piers  which  made  tbe  profits  to 
the  petitioners  less. 

Tbe  Court  of  Claims  having  no  equitable  Jurisdiction  to  re- 
form a  contract,  the  petitioners  acquiesced  in  the  decision  made 
ao  far  as  not  to  take  an  ap{>eal  to  this  court,  and  to  receive  pay- 
ment from  the  United  States  of  the  amount  of  the  judgment 
for  $42,306.49,  but  they  applied  to  Congress  and  procured  the 
passage  of  an  act,  approved  August  14, 1876,  (19  U.  S.  Stat,  at 
Large,  490,)  which  provides  as  follows :  "  That  the  claim  of 
James  W.  Harvey  and  James  Livesey  for  alleged  labor  done 
and  materials  furnished  under  their  contract  with  the  United 
States  for  the  building  of  the  masonry-work  for  the  piers  and 
abutments  of  the  bridge  across  the  Mississippi  River  from 
Rock  Island  to  Davenport,  Iowa,  bearing  date  June  first, 
eighteen  hundred  and  sixty-tiine,  be,  and  the  same  is  hereby, 
referred  to  the  Court  of  Claims  for  hearing  and  adjudication  ; 
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and  to  that  end  jurisdiction  is  hereby  conferred  on  said  court 
to  proceed  in  the  adjustment  of  the  accounts  between  said 
claimants  and  the  United  States  as  a  court  of  equity  jurisdic- 
tion ;  and  may,  if  according  to  the  rules  and  principles  of 
equity  jurisprudence,  in  its  judicial  discretion,  reform  said  con- 
tract and  render  such  judgment  as  justice  and  right  between 
the  claimants  and  the  said  government  may  require." 

On  the  30th  of  August,  1876,  the  petitioners  tiled  in  the 
Court  of  Claims  a  petition,  which  recites  the  former  proceed- 
ings, and  the  judgment,  and  its  payment,  and  the  contents  of 
the  said  act  of  Congress,  and  then  proceeds  as  follows :  "  The 
plaintiffs  allege  that  there  is  still  justly  due  to  them  from  the 
United  States  a  large  sura  of  money  for  damages  and  for  work 
and  materials,  and,  in  addition  to  the  charges  made  in  the 
aforesaid  original  petition,  they  say  that  connected  with  the 
pivot-pier  of  Baid  bridge  there  were  large  walls  of  stone  ma- 
sonry and  crib-work,  connecting  the  upper  and  lower  rests  of 
the  pivot-pier  with  the  pivot  thereof,  which  were  constructed 
mainly  of  irregular  or  riprap  masonry,  and  that,  to  finish  the 
abutment  on  the  Iowa  shore,  wing-walls,  constructed  of  '  rip- 
rap '  masonry,  were  necessary,  all  of  which  was  a  part  of  the 
plaintiffs'  work  under  the  contract ;  that,  this  work  being 
cheap  and  easilj'  done,  the  officers  in  charge  of  said  work  in 
behalf  of  the  United  States  I'efused  to  permit  the  plaintiffs  to 
do  it,  and' employed  laborers  and  constructed  the  same  for  the 
United  States,  and  thus  unjustly  and  unlawfully  deprived  the 
plaintiffs  of  large  profits  which  they  otherwise  would  have 
made.  They  allege  that  they  could  have  made  on  the  said 
work  the  sum  of  $51,000  in  profits.  The  plaintiffs  aver  that 
there  is  justly  and  equitably  due  to  them  from  the  United 
States  on  account  of  the  premises,  and  in  addition  to  the 
amount  already  paid  to  them,  the  sum  of  $239,600,  with  in- 
terest, according  to  the  following  specifications,  to  wit :  1.  For 
labor  done  and  materials  furnished  by  the  plaintiffs  in  con- 
structing the  coffer-dams,  and  in  performing  the  work  neces- 
sarily connected  therewith  and  preliminary  to  the  masoury- 


710  Hakvby  v.  The  United  States.        [Oct.  Terra, 

Opinion  of  the  court. 

•work  for  said  piers  and  abutments,  $75,000  ;  2.  For  loss  and 
damages  resulting  to  the  claimants  in  consequence  of  the  re- 
duction of  the  dimensions  of  the  piers  and  abutments,  made 
subsequently  to  the  making  of  the  contract,  $33,600  ;  3.  For 
loss  of  machinery,  vessels,  and  tools,  caused  by  taking  from 
the  plaintiffs  the  work  under  their  contract,  $25,000 ;  4.  For 
extra  work,  dressing  coping  and  corners  of  abutments,  and 
dressing  noses  of  piers  under  water,  (this  work  not  being  re- 
quired by  the  contract,)  $5,000  ;  5.  For  the  profits  they  could 
have  made  had  they  been  permitted  to  build  the  cross-walls 
and  crib-work  connecting  the  upper  and  lower  rests  with  the 
pivot,  (part  of  the  contract,)  $48,000  ;  6.  For  profits  they  might 
have  made  had  they  been  permitted  to  construct  the  wing- 
walls  for  the  Iowa  shore  abutment,  (these  walls, were  '  riprap,' 
and  a  part  of  the, work  under  the  contract,  out  of  which  lib- 
eral profits  have  been  made ;  the  agents  of  the  United  States 
performed  the  work,)  $3,000  ;  7.  For  profits  they  might  have 
made  had  they  been  permitted  to  complete  the  work  accord- 
ing to  the  intention  of  the  parties  and  the  terms  of  the  con- 
tract, in  addition  to  the  foregoing  charges,  $50,000 ;  8.  For 
interest  on  the  amount  found  due  to  the  claimants  on  an 
equitable  adjustment  of  accounts  between  the  parties,  from 
October  6, 1870,  until  the  date  of  the  judgment  of  this  court, 
at  the  rate  of  six  per  centum  per  annum.  The  petitioners  there- 
fore claim  judgment  against  the  United  States  for  the  sum  of 
$239,600,  with  interest  thereon  at  six  per  centum  per  annum, 
and  they  pray  the  court  to  reform  the  said  contract,  if  the 
same  be  necessary,  so  as  to  make  the  same  conform  to  the  in- 
tention of  the  parties  and  to  be  in  consonance  with  justice 
and  equity,  and  for  such  other  and  further  or  general  relief  as 
in  justice  and  right  they  may  be  entitled  to  have."  The 
United  States  demurred  to  this  petition  on  the  ground  that  it 
did  not  allege  facts  sufficient  to  constitute  a  cause  of  action. 
The  court  sustained  the  demurrer  and  gave  leave  to  the  peti- 
tioners to  amend  the  petition.  (12  Court  of  Claims  Rep., 
141.)     One  of  the  grounds  on  which  the  court  proceeded  was, 
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that  so  far  as  the  demands  covered  by  the  new  petition  are 
legal  demands,  under  the  contract,  enforcible  in  a  suit  at  law 
founded  on  the  contract,  such  demands  cannot,  under  the  spe- 
cial act  of  Congress,  come  under  the  cognizance  of  the  court. 
This  view  is,  in  our  judgment,  correct.  The  court  further  held 
that  there  were  no  averments  in  the  petition  showing  a  title  to 
equitable  relief  founded  on  the  view  that  the  written  contract 
did  not  set  forth  the  true  agreement,  and  no  facts  alleged 
showing  a  right  to  recover  on  the  reformed  agreement.  It  was 
held  that  the  court  was  to  proceed  simply  "  as  a  court  of 
equity  jurisdiction,"  and  that  the  accounts  which  it  could  ad- 
_[ust  and  the  relief  which  it  could  give  must  be  limited  to  mat- 
ters which,  because  of  its  inability  to  sit  as  a  court  of  equity, 
it  could  not  and  did  not  before  determine. 

A  comparison  of  the  new  petition  with  the  first  petitioij  shows 
that  items  1,  2,  3,  and  4  in  the  new  petition  are  severally  re- 
productions of  items  2,  3,  7,  and  8  of  the  first  petition ;  that 
items  5,  6,  7,  and  8  in  the  new  petition  are  entirely  new ;  and 
that  items  1, 4,  5,  and  6  in  the  first  petition  are  not  reproduced 
in  the  new  petition,  an  award  having  been  made  in  the  judg- 
ment in  respect  of  items  1,  5,  and  6  in  the  first  petition,  and 
item  4  therein  being  abandoned. 

The  petitioners  proceeded,  under  the  leave  granted,  to  amend 
their  petition  in  equity,  by  adding  thereto  the  following  alle- 
gations: "The  contract  mentioned  in  the  original  petition  in 
this  cause  was  intended  to  carry  out  and  execute  the  specificg,- 
tions  and  agreements  contained  in  a  certain  advertisement  or 
invitations  for  proposals  for  constructing  the  piers  and  abut- 
ments of  the  said  bridge,  published  by  the  defendants,  and  in 
a  bid  made  in  pursuance  thereof  by  the  plaintiffs.  The  agents 
of  the  United  States,  bj'  said  advertisement,  requested  the  per- 
sons bidding  in  pursuance  thereof  to  state  (1)  the  price  per 
cubic  yard  of  solid  masonry  at  which  they  were  willing  to  com- 
plete the  work;  (2)  the  price  per  cubic  yard  of  solid  masonr}- 
at  which  they  were  willing  to  build  the  piers  and  abutments; 
and  (3)  the  price  at  which  they  were  willing  to  put  in  the  neces- 
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saiy  coffer-dams  and  protections.  The  said  invitation  for  pro- 
posals also  apprised  the  bidders  that  detailed  information  as  to 
the  general  form  and  dimensions  of  the  pisrs  and  abutments 
and  a  profile  of  the  bed  of  the  river  would  be  exhibited  to  them 
at  the  arsenal.  In  pursuance  of  that  part  of  the  said  invita- 
tion which  referred  to  the  work  of  building  the  solid  masonry 
of  the  piers  and  abutments,  and  after  having  iirst  obtained  from 
the  defendants'  agents  detailed  information  touching  the  form 
and  dimensions  of  the  proposed  piers  and  abutments,  and  after 
having  examined  the  profile  of  the  bed  of  the  river  exhibited 
by  the  defendants,  the  plaintiffs,  on  the  25th  day  of  May,  1869, 
submitted  to  the  proper  officers  of  the  Fnited  States  a  proposal 
in  writing,  whereby  they  ofiered  to  build  [only]  the  masonry 
of  the  said  piers  and  abutments,  upon  the  terms  following,  to 
wit,  the  small  piers  and  abutments  at  and  for  the  sum  of  eleven 
dollars  per  yard,  and  the  draw-pier  at  and  for  the  sum  of 
thirteen  dollars  per  yard.  The  said  proposal  was  accepted  by 
the  defendants,  and  the  said  contract  in  the  original  petition 
described  was  prepared  in  the  office  of  the  agent  of  the  United 
States,  by  a  clerk  therein  employed,  but,  in  consequence  of  ac- 
cident aiM  mistake,  the  said  contract  was  so  drawn  as  to  depart 
from  the  intention  of  the  parties  and  from  the  terms  and  spe- 
cifications in  said  invitation  and  proposal  contained.  Instead 
of  requiring  the  plaintifi's  to  perform  the  labor  and  furnish  the 
materials  contemplated  by  the  said  invitation  and  proposal  and 
in  the  manner  specified  therein,  the  language  employed  in  said 
contract  inequitably  required  the  plaintiffs  '  to  construct  the 
said  piers  and  abutngents  in  accordance  with  such  plans  and 
specifications  as  may  [might]  be  fixed  by  proper  authority  act- 
ing for  the  United  States.'  The  plaintiffs  did  not  discover  the 
peculiar  language  of  the  said  contract  until  long  after  the  work 
had  been  in  progress,  nor  did  they  ever  believe  that  they  were 
bound  by  said  contract  to  do  any  more  work,  or  furnish  any 
more  materials,  or  that  they  were  obliged  to  perform  the  work 
in  any  other  manner,  than  as  specified  and  contem[ilated  in 
the  said  invitation  and  proposal,  until  the  judgment  of  this  court 
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compelled  them  to  submit  to  said  construction.  When  the 
officers  of  the  defendants  first  claimed  for  the  said  contract  the 
strict  construction  aforesaid,  the  plaintiffs  protested,  and  refused 
to  proceed  any  further  with  the  work,  but  the  said  officers  by ' 
promises  (which  they  never  kept)  induced  the  plaintiffs  to  go 
on,  notwithstanding  the  dispute,  and  they  accordingly  did  pro- 
ceed, and  they  were  required  by  the  agents  of  the  United  States 
to  construct  the  coiFer-dams  and  do  all  other  work  and  furnish 
all  other  materials  preliminary  to  building  the  solid  masonry 
for  said  piers  and  abutments,  and  to  construct  said  piers  and 
abutments  on  very  materially  different  plans  and  in  different 
localities  from  those  contemplated  by  the  parties  at  the  time  of 
making  said  proposal,  and  said  piers  and  abutments  so  built 
were,  in  consequence  of  the  alterations  in  the  form  and  locality 
thereof,  much  more  expensive  to  the  plaintiffs,  for  which  no 
allowance  has  ever  been  made  to  them.  Through  the  error 
and  mistake  aforesaid  the  defendants  were  given  an  unfair  and 
unconscionable  advantage  over  the  plaintiffs,  and  have  obtained 
the  materials,  labor,  and  skill  of  the  plaintiffs,  of  great  value, 
and  have  paid  nothing  for  them.  The  labor  perforraed  and 
the  materials  furnished  by  the  plaintiffs  for  the  United  States 
in  putting  in  said  coffer-dams  and  furnishing  the  other  mate- 
rials and  performing  the  other  work  preliminary  to  building 
the  masonry  of  said  piers  and  abutments  were  reasonably  worth 
the  sum  of  seventy-five  thousand  dollars;  and  the  work  done 
and  materials  furnished  by  them  for  the  United  States  in  and 
about  the  masonry  of  said  piers  and  abutments  were  reasonably 
worth-,  in  consequence  of  the  change  of  locality  and  of  plans 
and  specifications  unlawfully  made  by  the  defendants  under 
the  erroneous  provisions  of  said  contract,  the  sum  of  thirty- 
three  thousand  and  six  hundred  dollars  over  and  above  the 
sum  which  the  plaintiffs  have  already  been  paid  therefor.  The 
plaintiffs,  therefore,  pray  that  the  said  contract  may  be  so  re- 
formed as  to  correspond  with  the  intention  of  the  parties,  and 
that  they  may  be  paid  for  the  labor  and  materials  by  them  per- 
formed and  furnished  upon  the  said  bridge.     They  further  pray 
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that  they  may  have  such  other  and  further  relief,  and  be  paid 
such  other  and  further  sums  of  money,  as  may  be  agreeable 
to  equity  and  good  conscience,  and  as  the  provisions  of  said 
act  of  Congress  may  authorize  and  require."- 

By  leave  of  the  court  the  petitioners  filed  a  second  amend- 
ment to  the  petition  in  equity,  stating  as  follows,  in  addition 
to  what  was  contained  in  said  petition  and  the  first  amend- 
ment thereto : 

"  First.  By  the  terms  of  the  advertisement  inviting  propos- 
als, the  proposal  of  the  plaintifts  and  the  acceptance  thereof 
by  the  defendants,  as  alleged  in  the  original  petition  herein 
and  the  amendment  thereto,  a  preliminary  agreement  was 
made  between  the  plaintiffs  and  the  defendants,  by  which  the 
plaintiffs  agreed  to  build  the  masonry-work  of  the  piers  and 
abutments  of  the  said  bridge  at  Eoek  Island  for  the  prices 
stated  in  the  said  original  petition  and  the  amendment  there- 
to, and  according  to  certain  plans  showing  the  general  form 
and  dimensions  of  the  piei;s  and  abutments  and  their  locations 
in  the  river,  and  according  to  a  profile  showing  the  bed  of  the 
river  at  the  place  where  the  work  was  to  be  done,  which  plans 
and  profile  were,  before  the  making  of  the  proposal,  exhibited 
by  the  defendants  to  the  plaintifts,  and  were  by  them  inspect- 
ed, to  enable  them  to  prepare  their  estimates  for  making  their 
said  proposal ;  and  the  United  States  thereby  agreed  to  furnish 
the  stone,  cement,  and  sand  for  said  masonry,  and  also  to  erect 
and  put  in  the  necessary  coffer-dams,  with  their  protections, 
and  to  perform  the  preliminary  work  necessary  to  enable  the 
plaintifts  to  build  the  said  masonry-work  according  to  their 
said  proposal  and  according  to  said  general  plans,  and  at  the 
location  in  the  river  indicated  by  said  plans  and  profile. 

"  Second.  For  the  purpose  and  with  the  intent  and  design 
of  carrying  into  effect  said  agreement  thus  made  as  aforesaid, 
a  formal  contract  was  prepared  by  oificers  of  the  United 
States,  which  was  afterwards  signed  and  delivered  by  both 
parties;  but  by  accident  and  mistake  the  said  contract  did  not 
conform  to  the  terms  of  said  previous  agreement,  nor  to  the 
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intention  of  the  parties.  The  said  contract  was,  by  such  acci- 
dent and  mistake,  so  drawn  as  to  impose  upon  the  plaintiffs 
the  burden  and  expense  of  constructing  and  putting  in  the 
necessary  coiier-dams  with  their  protections,  and  of  performing 
the  preliminary  work  connected  therewith,  instead  of  requir- 
ing the  United  States  to  put  in  said  coffer-dams  and  per- 
form said  preliminary  work,  as  had  been  previously  agreed 
upon  and  as  was  intended  by  the  parties.  The  cost  of  construct- 
ing and  putting  in  said  coffer-dams  with  their  protections  and 
doing  the  preliminary  work  connected  therewith  was  as  great, 
if  not  greater,  than  the  cost  of  building  the  masonry-work,  and 
in  consequence  of  the  said  accident  and  mistake  the  United 
States  obtained  an  unconscionable  advantage  over  the  defend- 
ants, and  compelled  them  to  do  work  and  furnish  materials 
which  they  never  intended  to  do,  and  for  one-half  the  compen- 
sation the  said  work  and  materials  were  really  worth.  And 
the  said  contract,  through  accident  and  mistake,  was  so  drawn 
as  to  require  the  plaintiff's  to  build  the  said  piers  and  abutments 
in  accordance  with  such  plans  and  specifications  as  might  be 
lixed  by  the  officers  of  the  United  States,  instead  of  requiring 
the  United  States  to  provide  plans,  and  the  plaintiffs  to  do 
their  work,  according  to  the  general  plans  and  profile  exhib- 
ited to  the  plaintiffs  as  aforesaid,  and  at  the  location  in  the 
river  agreed  upon,  as  was  the  intention  of  the  parties  and  as 
had  been  previously  agreed  upon  by  the  parties.  And  the 
defendants,  through  said  accident  and  mistake,  have  obtained 
an  inequitable  and  unconscionable  advantage  over  the  plain- 
tiffs, and  in  the  construction  of  said  bridge  changed  its  local- 
ity further  down  the  river  and  into  deep  water,  and  reduced 
the  dimensions  of  the  piers  and  abutments  as  prescribed  by 
said  original  plans  in  such  a  manner  as  to  preserve  the  cut- 
stone  or  expensive  portion  of  the  work,  and  to  greatly  reduce 
the  quantity  of  rough,  inexpensive  work,  through  which  alone 
profit  could  be  derived  by  the  plaintiffs,  and  thereby  inflicted 
great  injury  upon  the  plaintiffs.  The  petitioners  submit  to  the 
court  that  they  are  entitled  to  have  said  contract  reformed  so 
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as  to  make  it  conform  to  the  intention  and  to  the  agreement 
of  the  parties,  as  expressed  in  the  said  invitation  for  proposals 
and  the  bid  of  the  plaintiffs  submitted  in  response  thereto,  and 
the  acceptance  thereof  by  the  defendants,  and  to  have  the  same 
judgment  and  relief  as  to  the  said  coffer-dams  and  the  work  of 
constructing  the  piers  and  abutments  as  if  the  said  formal  con- 
tract had  conformed  to  the  said  preliminary  agreement  and 
had  contained  the  necessary  provisions  requiring  the  defend- 
ants to  construct  and  put  in  the  necessary  coffer-dams  and  to 
perform  the  preliminary  work  connected  therewith,  and  so  as 
to  conform  in  all  things,  in  reference  to  the  construction  of  the 
said  bridge  and  piers  and  abutments,  to  the  said  original  and 
general  plans  of  said  bridge,  and  to  the  protiie  of  said  river 
bed,  and  to  the  location  thereby  indicated.  And  the  peti- 
tioners claim  such  other  and  further  relief  in  the  premises  as 
their  case  may  require  and  as  may  be  authorized  by  the  terms 
of  the  said  act  of  Congress  passed  for  their  reUef." 

The  United  States,  by  answer,  denied  all  the  allegations  of 
the  petition  and  the  amendments.  The  evidence  in  the  first 
case  was  used  as  evidence  in  the  second  case,  and  no  new  evi- 
dence was  taken.  The  court  entered  a  general  finding  in  favor 
of  the  defendants  and  dismissed  the  petition.  From  the  de- 
cree of  dismissal  the  petitioners  have  appealed  to  this  court. 

The  reasons  assigned  for  that  decree  are  contained  in  the 
opinion  of  the  Court  of  Claims,  which  is  a  part  of  the  record,  and 
is  also  reported  in  13  Court  of  Claims  Keports,  322.  The  court 
says  that  because  of  the  decision  on  the  demurrer  it  regards 
the  present  proceedings  as  relating  only  to  the  claims  for  the 
cost  of  the  coffer-dams  and  for  the  loss  of  profits  resulting 
from  the  reduction  of  the  dimensions  of  the  piers  and  abut- 
ments, being  items  1  and  2  in  the  new  petition.  In  regard  to 
item  1,  the  decision  is  that  'the  petitioners  have  not  shown 
that  the  written  contract  does  not  express  the  intent  of  both 
parties  as  to  the  cofler-dams  ;  and  that  even  if  the  court  were 
satisfied  that  the  petitioners  executed  the  contract  in  mistake 
of  their  rights,  there  is  no  evidence  that  the  defendants  shared 
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the  mistake.  In  regard  to  item  2,  the  decision  is  that  the  court 
would  be  disposed  to  regard  the  case  on  the  facts  as  one  for 
equitable  interposition  for  the  purpose  of  further  inquiry  and 
the  ascertainment  of  the  rights  of  the  parties  in  equity,  if  it 
had  jurisdiction  ;  buf  that  the  statute  does  not  authorize  it  to 
entertain  those  considerations,  because  in  these  proceedings  it 
can  hear  and  determine  only  claims  for  labor  done  and  mate- 
rials furnished  by  the  plaintiffs  under  their  contracts  with  the 
defendants.  , 

In  regard  to  the  coffer-dams,  it  seems  clear  to  us  that  the 
ruling  of  the  Court  of  Claims  was  erroneous.  The  advertise- 
ment begins  by  inviting  proposals  for  the  construction  of  the 
piers  and  abutments  of  the  bridge.  Standing  alone  this  would 
involve  proposals  to  make  coffer-dams  and  do  and  furnish 
everything  else  necessarj'  to  finished  work.  But  this  is  quali- 
fied by  what  follows.  The  advertisement  goes  on  to  say  that 
parties  making  bids  will  state  (1)  the  price  per  cubic  yard  of 
solid  masonry  at  which  they  are  willing  "  to  complete  the 
work,"  the  United  States  furnishing  the  stone,  cement,  and 
sand,  "  and  nothing  more."  "  To  complete  the  work"  there 
means  to  construct  the  piers  and  abutments  complete,  includ- 
ing the  making  of  coffer-dams  and  doing  and  furnishing  every- 
thing necessary  for  completed  work,  except  furnishing  stone, 
cement,  and  sand,  the  United  States  furnishing  those  and  fur- 
nishing nothing  more.  Then  parties  making  bids  are  "  also  " 
to  make  a  bid  stating  (2)  separately  the  price  per  cubic  yard  of 
solid  masonry  at  which  they  will  undertake  to  build  the  piers 
and  abutments,  the  United  States  furnis.iing  stone,  cement,  and 
sand ;  and  "  also "  to  make  a  bid  stating  (3)  separately  the 
price  at  which  they  will  agree  to  put  in  the  necessary  coffer- 
dams, with  their  protections.  Here  are  three  distinct  classes 
of  bids:  bid  1  for  the  whole  work,  including  all  that  is  em- 
braced in  the  work  specified  in  bids  2  and  3 ;  bid  2  for  a  part 
of  the  whole  work  specified  in  bid  1  and  excluding  what  is 
embraced  in  bid  3 ;  and  bid  3  for  another  part  of  the  whole 
work  specified  in  bid  1  and  excluding  what  iscfnbraced  in  bid 
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2.  There  is  no  implication  in  the  advertisement  from  the  use 
of  the  word  "  also,"  or  from  any  other  language,  that  a  bidder 
could  not  make  bid  2  or  bid  3  unless  he  likewise  put  in  a  bid  for 
bid  1 ;  or  that  he  could  hot  bid  for  the  specified  parts  of  the 
work  unless  he  should  bid  for  the  whole  complete.  The  ap- 
pellants did  not  make  a  bid  for  the  work  complete,  or  say  in 
their  bid  that  they  were  willing  to  complete  the  work.  They 
bid  only  under  bid  2.  They  stated  separately,  in  their  bid,  the 
price  per  yard  at  which  they  would  build  the  masonry  of  the 
piers  and  abutments.  Thej'  excluded  bid  3  and  the  coffer- 
dams, and  they  excluded  bid  1  and  the  coffer-dams  in  it.  This 
is  quite  enough  to  determine  the  question.  The  written  bid,  in 
connection  with  the  advertisement  and  the  acceptance  of  that 
bid,  constituted  the  contract  between  the  parties,  so  far  as  re- 
gards the  question  whether  the  contract  prices  embraced  the 
coffer-dam  work.  (Garfield  v.  United  States,  93  U.  S.,  242  ; 
Ins.  Co.  V.  Hearne,  20  "Wall.,  494.)  The  written  contract,  in 
that  respect,  was  intended  by  both  parties  to  be  merely  a  re- 
duction to  form  of  the  statement  as  to  the  work  and  prices 
contained  in  the  bid.  If  the  formal  contract  is  susceptible  of 
a  different  construction  to  the  prejudice  of  the  contractors,  it 
is  very  plain  that  not  only  the  contractors  but  the  officers  of 
the  government  were  under  a  mistake.  It  is  shown  that  the 
work  of  making  and  putting  in  the  coffer-dams  and  doing 
whatever  else  was  necessary  in  connection  with  them,  before 
the  laying  of  the  masonry  could  be  commenced,  was  so  expen- 
sive as  to  make  it  impossible  that  the  prices  named  in  the  bid 
of  the  appellants  could  have  covered  that  expense  and  the  lay- 
ing of  the  masonry  also.  There  is  no  evidence  to  show  that  the 
parties  intended  to  alter  the  terms  of  the  bid  as  to  work  and 
prices.  There  are  other  considerations  dwelt  upon  in  the  dis- 
senting opinion  of  Judge  Nott  in  the  Court  of  Claims,  and  to 
which  it  iB  necessary  only  to  refer,  which  enforce  the  conclu- 
sions thus  reached.  Que  of  those  considerations  is  the  terms 
of  the  only  other  bid,  as  showing  by  the  prices  therein  named 
for  bid  1,  bid  2,  and  bid  3,  each  separately,  that  the  appellants 
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could  not  have  been  bidding  for  tiie  work  complete.  The  evi- 
dence on  the  point  in  question  on  the  part  of  the  appellants  is 
largely  in  documents,  while  that  relied  on  by  the  United  States 
is  oral,  and  some  of  it  consists  of  recollections  of  conversa- 
tions with  the  appellants,  who  are  debarred  by  statute  from 
being  witnesses  in  their  own  behalf.  We  are  of  opinion  that 
by  the  actual  contract  between  the  parties  the  appellants  were 
not  to  do  any  of  the  work  covered  by  the  claim  made  by  them 
under  item  1  of  the  petition  herein,  and  that  the  written  eon- 
tract  must  be  reformed  accordingly. 

We  are  also  of  opinion  that  the  Court  of  Claims  placed  too 
limited  a  construction  upon  the  special  act  of  Congress.  The 
act  speaks  of  the  claim  of  the  appellants  as  a  claim  "  for  al- 
leged labor  done  and  materials  furnished  under  their  contract 
with  the  United  States  for  the  building  of  the  masonry-work 
for  the  piers  and  abutments  of  the  bridge,"  giving  the  date  of 
the  contract.  The  Court  of  Claims  had  rejected  item  2  in  the 
first  case  because  the  formal  written  contract  required  the  pe- 
titioners to  do  the  work  named  in  it.  It  had  rejected  item  3 
because  that  contract  gave  the  government  power  to  reduce 
the  dimensions  of  the  piers  and  abutments.  It  was  to  obtain 
equitable  relief  in  respect  to  those  two  items  that  the  appel- 
lants applied  to  Congress.  Their  claim  had  been  made  in  the 
eight  items  embraced  in  their  petition  in  the  first  case.  It  had 
been  made  as  a  claim  under  their  contract.  It  cannot  be 
properly  inferred,  unless  there  is  language  necessarily  leading 
to  a  contrary  conclusion,  that  the  claim  referred  to  the  Court 
of  Claims  by  the  act  is  to  embrace  less  than  what  was  em- 
braced in  items  2  and  3  in  the  first  case,  although  item  3  is 
made  out  as  for  "  loss  of  profits."  The  act  refers  "  the  claim  " 
"under  the  contract"  for  hearing  and  adjudication;  and  juris- 
diction is  conferred  on  the  court  to  proceed  in  the  adjustment 
of  "the  accounts"  between  the  persons  making  the  claim  and 
the  United  States  as  a  court  of  equity  jurisdiction.  The  court 
had  decided  that  it  could  not  take  cognizance  of  item  3  because 
it  was  not  a  court  of  equity  jurisdiction,  and,  therefore,  could 
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not  proceed  to  adjust  the  accoouts  any  further  than  it  bad  ad- 
justed them.  One  object  of  the  act  was  to  remedy  this  defect. 
There  is  nothing  in  the  use  of  the  words  "  for  alleged  labor 
done  and  materials  furnished,"  or  of  the  words  "  to  that  end," 
which  can  limit  or  control  the  scope  of  the  act  as  above  ex- 
plained. That  scope  is  still  further  shown  by  the  enactment 
that  the  court  "  may,  if  according  to  the  rules  add  principles 
of  equity  jurisprudence,  in  its  judicial  discretion,  reform  said 
contract  and  render  such  judgment  as  justice  and  right  be- 
tween the  claimants  and  the  said  government  may  require." 
The  words  "for  alleged  labor  done  and  materials  furnished  " 
are,  in  view  of  the  language  of  the  entire  act,  not  words  of 
limitation  but  words  of  description.  The  court  is  authorized  to 
adjust  "the  accounts"  between  the  parties  so  far  as  they  were 
not  legal  demands,  and  so  far  as  they  were  equitable  demands, 
unadjusted  or  unadjudicated,  growing  out  of  the  contract,  as 
a  court  of  equity,  and,  for  that  purpose,  to  reform  the  con- 
tract according  to  the  principles  of  equity,  and  then  render 
judgment  upon  it  as  reformed.  This  power  of  the  Court  of 
Claims,  under  the  act,  extends  to  reforming  the  contract  in 
respect  to  permitting  the  officers  of  the  United  States  to  ma- 
terially vary  the  plans  for  the  piers  so  as  to  essentially  change 
the  obligations  of  the  parties. 

As  to  items  3  and  4  in  the  new  petition,  which  are  the  same 
as  items  7  and  8  in  the  former  case,  not  only  were  they  legal 
demands,  but  they  were  adjudicated  upon  full}-  in  that  case  and 
cannot  be  reopened.  As  to  items  5,  6,  and  7  in  the  new 
petition,  they  cannot,  in  view  of  the  principles  laid  down  in 
this  opinion,  be  considered  by  the  Court  of  Claims.  The 
question  of  interest,  under  item  8,  remains  for  that  court  to 
consider. 

It  is  contended  on  the  part  of  the  United  States  that  this 
court  caiinot,  under  its  rules,  hear  this  appeal,  because  there  is 
not  in  the  record  any  finding  by  the  Court  of  Claims  of  the 
facts  in  the  case,  in  the  nature  of  a  special  verdict,  with  a 
separate  statement  of  the  xjonclusions  of  law  upon  such  facts. 
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But  the  rule  iu  regard  to  findings  of  fact  has  no  reference  to 
a  case  like  the  present,  of  equity  jurisdiction  conferred  in  a 
special  case  by  a  special  act ;  and  in  such  a  case,  where  an 
appeal  lies  and  is  taken  to  this  court  under  section  707  of 
the  Revised  Statutes,  this  court  must  review  the  facts  and  the 
law  as  in  other  cases  in  equity  appealed  from  other  courts. 

The  judgment  and  decree  of  the  Court  of  Claims  is  re- 
versed, and  the  case  is  remanded  to  that  court  with  directions 
to  proceed  in  it  according  to  law  and  in  conformity  with  the 
opinion  of  this  court. 

Reversed. 


Clark  W.  Upton,  assignee  in   bankruptcy  of  the  Great  , 
Western  Insurance  Company,  v.  Daniel  McLaughlin. 

May  8, 1883. 

1.  Section  5057  of  the  Kevisetl  Statutes  of  the  United  States,  requiring  the 

assignee  in  banliniptcy  to  bring  suit  on  all  claims  for  the  bankrnpt  es- 
tate within  two  j'ears  after  the  cause  of  action  accrued,  &c.,  does  not 
impose  a  jurisdictional  requirement  and  deprive  the  court  of  the  power 
to  entertain  such  a  suit  after  the  lapse  of  that  time ;  but  it  is  a  statute 
of  limitations  anil  governed  b^  the  principles  applicable  to  statutes  of 
limitations. 

2.  It  is  loo  late  to  raise  the  point  that  the  action  is  barred  by  a  statute  of 

limitation  for  the  first  time  in  an  appellate  court. 

3.  Altliough,  under  the  Code  of  Civil  Procedure  of  WyoraingTerritory,  the 

defense  of  the  statute  of  limitation  maybe  raised  by  special  demurrer 
where  the  petition  shows  on  its  face  the  necessary  facts,  yet  such  a 
defense  must  be  made  in  the  court  of  original  jurisdiction,  before  judg- 
ment, and  cannot  be  made  for  the  first  time  in  the  appellate  court; 
and  the  record  mnst  show  that  the  question  was  distinctly  raised  in  the 
lower  court. 

Error  to  the  Supreme  Court  of  the  Territory  of  Wyoming. 

Homer  Cook,  for  plaintiff  in  error.  "" 

William  R.  Steele,  for  McLaughlin,  defendant  in  error. 

Shellabarger  ^  Wilson,  for  Kent,  defendant  in  error. 
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Blatchfokd,  J. — This  suit  was  brought  in  the  District  Court 
of  the  first  judicial  district  of  the  Territory  of  Wyoming,  in 
and  for  Laramie  county,  by  the  assignee  in  bankruptcy  of  the 
Great  Western  Insurance  Company  to  recover  from  Daniel 
McLaughlin  the  sum  of  $800,  with  interest  at  twelve  per  cent, 
from  the  15tb  day  of  August,  1872,  as  the  amount  du'e  and 
unpaid  on  a  subscription  for  ten  shares  of  the  capital  stock 
of  the  company  owned  by  McLaughlin.  The  company  was 
a  corporation  of  the  State  of  Illinois.  In  February,  1872, 
it  was  adjudicated  a  bankrupt  by  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Illinois,  and  on  the 
lllh  of  April,  1872,  the  plaintift'was  appointed  its  assignee, 
and  an  assignment  of  all  its  property  was  executed  to  him.  On 
the  5th  of  July,  1872,  the  bankruptcy  court  made  an  order  that 
the  entire  amount  unpaid  of  the  capital  stock  of  the  company 
be  paid  to  tb^  assignee  on  or  before  the  15th  of  August,  1872, 
at  his  oflBce  in  Chicago,  and  that  in  default  thereof  the  as- 
signee proceed  to  collect  the  same.  The  amount  claimed  in 
this  suit  is  eighty  per  cent,  on  $1,000,  being  on  ten  shares  of 
$100  each.  The  suit  was  commenced  by  a  petition  filed  April 
8,1876.  McLaughlin  put  in  an  answer  setting  up  four  several 
defenses.  The  fourth  defense  set  up  as  a  cause  of  action 
against  the  company,  and  as  a  set-ofi'  to  the  plaintiff's  claim, 
that  the  company,  before  it  was  adjudged  bankrupt,  was  in- 
debted to  the  defendant  on  a  balance  due  upon  an  account,  in 
a  specified  sum,  which  was  still  due,  and  for  which  sum  the 
defendant  prayed  judgment  against  the  plaintiff.  The  plaintiff 
demurred  by  one  demurrer  to  the  second,  third,  and  fourth 
defenses.  The  District  Court  overruled  the  demurrer  as  to  the 
second  and  third  defenses,  and  sustained  it  as  to  the  fourth  de- 
fense. To  such  ruling  against  the  defendant  he  excepted. 
The  case  was  tried  by  a  jury,  and  a  verdict  was  rendered  find- 
ing for  the  plaintifl',  and  assessing  his  damages  at  $1,008. 
Thereupon  a  judgment  was  entered  that  the  assignee  recover 
from  McLaughlin  $1,008  and  the  costs  of  the  action.  Mc- 
Laughlin, by  a  petition  in  error  to  the  Supreme  Court  of  the 
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Territory,  alleging  thirty-two  several  errors  made  by  the  Dis- 
trict Court,  prayed  for  a  reversal  of  the  judgment.  The  Supreme 
Court  entered-  a  judgment  that  the  judgment  of  the  District 
Court  riiust  be  reversed  and  held  for  naught,  and  then  stating 
that  "the  court,  further  proceeding  to  render  such  judgment 
as  the  said  District  Court  ought  to  have  rendered,  find  that 
said  court  had  no  jurisdiction  of  said  cause,"  and  that  it  should 
have  rendered  judgment  in  favor  of  McLaughlin  and  against 
the  assignee,  and  that  judgment  be  rendered  in  favor  of  Mc- 
Laughlin and  against  the  assignee,  and  that  McLaughlin  re- 
cover from  the  assignee  $59.25  costs,  and  that  such  judgment 
be  remanded  to  the  District  Court  for  execution,  and  that  a 
special  mandate  be  sent  to  said  court  therefor.  The  assignee 
has  brought  the  case  into  this  court  by  a  writ  of  error  to  the 
Supreme  Court  of  Wyoming  Territory. 

The  grounds  on  which  that  cpurt  proceeded  in  holding  that 
the  District  Court  had  no  jurisdiction,  and  in  reversing  the 
judgment  of  that  court,  are  shown  by  its  opinion,  which  is 
found  in  the  record.  The  opinion  proceeds  upon  the  view 
that,  because  of  the  provisions  of  section  5057  of  the  Revised 
Statutes  of  the  United  States,  the  District  Court  had  no  juris- 
diction of  th.e  suit.  That  seqtion  is  as  follows  :  "  'So  suit,  either 
at  law  orin  equity,  shall  be  maintainable  in  any  court  between 
an  assignee  in  bankruptcy  and  a  person  claiming  an  adverse 
interest,  touching  any  property  or  rights  of  property  transferable 
to  or  vested  in  such  assignee,  unless  brought  within  two  years 
from  the  time  when  the  cause  of  action  accrued  for  or  against 
such  assignee.  And  this  provision  shall  not  in  any  case  revive 
a  right  of  action  barred  at  the  time  when  an  assignee  is  ap- 
pointed." The  view  taken  in  the  opinion  is  that  this  statute 
is  not  a  statute  merely  limiting  the  remedy,  but  imposes  an 
absolute  limit;  that,, after  two  years,  the  assignee  can  neither 
sue  nor  be  sued,  but  his  office,  for  the  purpose  of  commenciflg 
any  suit,  must  be  regarded  as  having  expired;  that  no  court 
has  power  to  admit  him  to  a  status  within  the  court,  and  that 
such  want  of  power  is  want  of  jurisdiction.     The  opinion  cites 
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the  opinion  of  this  court,  delivered  by  Mr.  Justice  Miller,  in 
Bailey  v.  Glover,  21  Wall.,  342,  and  interprets  it  as  holding 
that  the  statute  (then  section  2  of  the  act  of  March  2,  1867, 
14  U.  S.  Stat,  at  Large,  518)  is  an  absolute  jurisdictional  lim- 
itation, and  thus,  as  an  adjudication  of  the  question,  famishing 
the  rule  which  governs  this  case.  This  is  an  entire  miscon- 
ception of  the  decision  in  Bailey  v.  Glover.  That  decision 
established  the  contrary  proposition.  It  wras  a  suit  in  equity 
in  which  the  assignee  in  bankruptcy,  more  than  three  years 
after  the  date  of  his  appointment,  filed  a  bill  against  three 
relatives  of  the  bankrupt  to  set  aside  conveyances  made  to 
them  by  the  bankrupt  of  all  his  estate  in  fraud  of  his  creditors. 
It  alleged  that  the  bankrupt  and  the  defendants  kept  secret 
their  fraudulent  acts,  whereby  the  assignee  and  the  creditors 
were  prevented  from  obtaining  any  sufficient  knowledge  or 
information  thereof  until  within  two  years  before  the  filing  of 
the  bill.  The  defendants  demurred  to  the  bill  on  the  ground 
that  the  suit  was  not  brought  within  two  years  from  the  ap- 
pointment of  the  assignee.  The  demurrer  was  sustained  by 
the  Circuit  Court.  The  plaintiff  appealed  to  this  court.  The 
report  of  the  ease  shows  that  the  defendants  contended  hei'e 
that  the  ease  was  not  one  of  an  ordinary  statute  of  limitation, 
but  that  the  statute  was  imperative  and  admitted  of  no  excep- 
tions as  to  any  tribunal.  If  such  contention  had  been  regarded 
by  this  court  as  correct,  the  decision  of  the  Circuit  Court  would 
necessarily  have  been  aiiirmed.  But  this  court  held  that  the 
statute  in  question  was  a  statute  of  limitation,  and  one  of  such 
a  character  as  not  to  set  up  an  absolute  bar  of  two  years  from 
the  mere  lapse  of  that  time,  but  to  require  the  application  to 
it  of  the  principle  that  where  there  has  been  no  negligence  or 
laches  on  the  part  of  a  plaintiff  in  coming  to  the  knowledge 
of  the  fraud  which  is  the  foundation  of  the  suit,  and  when  the 
fraud  has  been  concealed,  or  is  of  such  a  character  as  to  con^ 
ceal  itself,  the  statute  does  not  begin  to  run  until  the  fraud  is 
discovered  by  or  becomes  known  to  the  party  suing,  or  those- 
in  privity  with  him.     On  this  view  this  court  reversed  the  de- 
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cree  below.  This  was  a  plain  decision  that  the  statute  in 
question  does  not  impose  an  absohite  limit  of  two  years  after 
the  appointment  of  the  assignee,  in  respect  to  transactions 
which  occurred  before  such  appointment,  and  that  there  is  no 
want  of  power  in  the  court  to  entertain  a  suit  after  such  two 
years  have  elapsed.  This  view  was  recognized  and  applied 
by  this  court  in  Gitfbrd  r.  Helms,  98  U.  S.,  248,  although  there 
it  was  held  that,  on  the  facts,  the  assignee's  right  of  action 
commenced  at  the  time  of  his  appointment.  It  is,  therefore, 
clear  that  no  support  for  the  decision  below  is  to  be  drawn 
from  the  case  of  Bailey  v.  Glover.  The  question  is  not  to  be 
treated  as  one  of  power  or  jurisdiction,  but  as  one  dependent 
on  the  principles  applicable  to  statutes  of  limitation  generally. 

This  being  so,  the  record  shows  that  no  question  as  to  the 
application  of  the  statute  to  the  case  was  raised  in  the  District 
Court  of  the  Territory  by  the  defendant,  either  in  pleading  or 
on  the  trial,  or  before  judgment.  It  is  too  late  for  a  defendant 
who  does  not  take,  prior  to  a  judgment  against  him,  the  point 
that  the  action  is^barred  by  a  statute  of  limitation,  to  raise  the 
point  for  the  iirst  time  in  an  appellate  court.  This  principle 
is  always  applied  to  questions  which  are  not  questions  of  juris- 
diction.    (Storm  V.  United  States,  94  U.  S.,  76,  81.) 

It  is,  however,  contended  by  the  defendant  that  the  question 
of  the  bar  by  the  statute  was  presented  in  the  Supreme  Court  • 
of  the  Territory  by  the  record  from  the  District  Court,  because 
the  petition  did  not  state  facts  suflacient  to  constitute  a  cause 
of  action,  and  could  have  been  demurred  to  for  that  cause. 
Section  85  of  the  Code  of  Civil  Procedure  of  the  Territory  of 
Wyoming  provides  that  the  defendant  may  demur  to  the  peti- 
tion when  it  appears  upon  its  face  either  that  the  court  has  no 
jurisdiction  or  that  the  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  Section  87  provides  that  thri 
objection  to  the  jurisdiction  of  the  court,  and  the  objection  that 
the  petition  does  not  state  the  facts  suj3icient  to  constitute  a 
cause  of  action,  shall  not  be  deemed  to  be  waived  by  not 
taking  them  by  either  demurrer  or  answer.     It  is  contended 
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that  a  petition  which  shows  upon  its  face  that  the  cause  of 
action  is  barred  by  a  statute  of  hmitation  is  a  petition  which 
does  not  state  facts  siifKcient  to  constitute  a  c^use  of  action ; 
and  that  that  objection,  though  not  taken  by  demurrer  or 
answer,  may  be  taken  at  any  time.  But  we  are  of  opinion 
that  the  statutory  provisions  referred  to  cannot  properly  be 
construed  as  allowing  the  defense  of  a  bar  by  a  statute  of  lim- 
itation to  be  raised  for  the  first  time  in  an  appellate  court,  even 
though  the  petition  might  have  been  demurred  to  as  showing 
on  its  face  that  the  cause  of  action  is  so  barred,  and  thus  as 
not  stating  facts  sufficient  to  constitute  a  cause  of  action. 

The  petition  in  this  case  sets  out  facts  which  show  that  the 
cause  of  action  sued  on  accrued  to  the  assignee  more  than  two 
years  before  the  bringing  of  the  suit.  Assuming  the  suit  to  be 
such  a  suit  as  is  mentioned  irj  section  5057,  it  is  held  by  the 
Supreme  Court  of  Wyoming  (Bonniiield  v.  Price,  1  Wyoming, 
172)  that  the  rule  is  well  established  in  that  Territory,  that 
where,  from  the  face  of  the  petition,  it  is  apparent,  without 
any  further  showing,  that  the  claim  is  barred  by  a  statute  of 
limitation,  a  defendant  may  take  advantage  of  such  bar  by  a 
special  demurrer  to  the  petition.  The  same  rule  prevails  in 
Ohio,  (Sturgesy.  Burton,  8  Ohio  St.,  215;  McKinney  v.  McKin- 
ney.  Id.,  423,)  and  in  Kansas,  (Lane  v.  Lane,  5  Kan.,  134,)  and 
in  Nebraska.  (Peters  v.  Dunnells.  5  ISTeb.,  460.)  The  rule  is 
founded  on  the  view  that  in  such  a  case  the  petition  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  But  if,  in 
the  court  of  original  jurisdiction,  the  defense  of  a  statute  of 
limitation  is  not  raised  by  either  demurrer  or  answer,  and  is 
not  brought  to  the  attention  of  the  court  which  tries  the  cause, 
by  some  pbjection  taken  in  a  proper  manner,  before  judgment, 
it  cannot,  under  section  87  of  the  code  of  Wyoming,  be  raised 
for  the  first  time  in  an  appellate  court.  The  effect  of  that  sec- 
tion is  only  to  permit  the  defendant  to  make  the  objection  after 
demurrer  or  answer  and  before  judgment.  Under  such  a  stat- 
utory provision  it  has  been  held  that  the  objection  may  first  be 
made  at  the  trial,  and  even  after  the  evidence  is  all  in ;  (Coffin 
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I'.  Reynolds,  37  N.  Y.,  640;  Lane  ?;.  Lane,  5  Kan.,  134;)  and 
that  it  may  be  made  by  stating  it  distinctly  as  a  ground  of 
objection  to  the  introduction  of  evidence.  ( Lane  v.  Lane,  ubi 
supra.)  But  unless  it  appeared  b}'  the  record  which  was  be- 
fore the  Supreme  Court  of  "Wyoming  in  this  case  that  the  ob- 
jection had  been  taken  in  some  proper  manner  in  the  District 
Court,  the  Supreme  Court  could  not  notice  it.  That  court  has 
power  (Code,  sec.  513)  to  reverse  a  judgment  of  the  District 
Court  for  errors  appearing  on  the  record,  and  the  petition  in 
error  (section  514)  must  set  forth  the  errors  complained  of. 
Neither  in  the  bill  of  exceptions,  nor  in  the  twenty-eight  errors 
specified  in  the  motion  for  a  new  trial  in  the  District  Court, 
nor  in  the  thirty-two  errors  specified  in  the  petition  in  error, 
is  there  any  allusion  to  the  statute  of  limitation. 

The  defendant  conteiMs  that  as  the  District  Court  sustained 
the  demurrer  to  the  fourth  defense  in  the  answer,  and  the 
defendant  excepted  to  the  ruling,  the  question  as  to  whether 
the  petition  was  sufficient  as  a  pleading  was  thereby  brought 
up,  beiause  the  District  Court  ought  to  have  given  judgment 
against  the  party  which  committed  the  first  fault  in  pleading. 
But  we  are  of  opinion  that  the  record  must  show  that  the  ques- 
tion as  to  whether  it  appeared  by  the  petition  that  the  action 
was  barred  by  the  statute  was  distinctly  presented  to  and 
raised  before  the  District  Court.  This  does  not  appear,  as 
before  stated.  ^ 

The  defendant  also  contends  that  various  objections  and 
exceptions  taken  by  him  to  the  admission  of  evidence  and  to 
instructions  to  the  jury,  and  various  grounds  of  error  stated 
in  the  motion  for  a  new  trial,  raised  the  question  referred  to. 
It  is  sufficient  to  say  that  the  objections  to  the  admission  of 
evidence  merely  state  that  the  evidence  is  incompetent,  imma- 
terial, and  irrelevant,  without  suggesting  the  question  of  the 
statute  of  limitation;  and  that  the  exceptions  to  the  instruc- 
tions to  the  jury  and  the  grounds  of  error  set  forth  in  the  mo- 
tion for  a  new  trial  make  no  allusion  to  that  question,  nor  is 
there  any  allusion  to  it  in  the  record  sent  from  the  District 
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Court.  Under  such  circumstances  the  question  cannot  be 
raised  in  the  appellate  court.  (  Mays  v.  Fritton,  20  "Wall.,  414, 
and  cases  there  cited;  Beaver  v.  Taylor,  6S  U.  S.,  46;  Wheeler 
V.  Sedgwick,  94  Id.,  1.) 

Because  the  Supreme  Court  of  Wyoming  held  that  the  Dis- 
trict Court  had  no  jurisdiction  of  this  suit,  it  did  not  examine 
any  of  the  questions  raised  by  the  defendant  in  the  bill  of  ex- 
ceptions taken  bj'  him.  As  it  improperly  reversed  the  judg- 
ment of  the  District  Court,  its  judgment  must  be  reversed; 
and  as  it  passed  on  no  other  question  but  the  jurisdiction  of 
the  District  Court,  the  case  must,  under  the  provisions  of  sec- 
tions 701  and  702  of  the  Revised  Statutes,  be  remanded  to  it, 
with  directions  to  hear  and  determine  the  questions  raised  by 
the  petition  in  error,  and  to  take  such  further  proceedings  as 
may  be  in  conformity  with  law  and  not  inconsistent  with  the 
opinion  of  this  court. 

Reversed. 


C.  W.  Upton,  assignee  in  bankruptcy  of  the  Great  Western 
Insurance  Company,  v.  Thomas  A.  Kent. 

May  8,  1883. 

Error  to  the  Supreme  Court  of  the  Territory  of  Wyoming. 

Blatchford,  J. — The  facts  shown  by  the  record  in  this  case 
are  essentially  the  same  as  those  in  the  case  of  the  same  plain- 
tiff against  McLaughlin,  No.  261,  and  no  question  is  presented 
in, this  case  which  was  not  presented  in  that.  The  decision  in 
that  case  requires  that  the  judgment  of  the  Supreme  Court  of 
the  Territory  be  reversed  and  that  the  case  be  remanded  to  it, 
with  directions  to  hear  and  determine  the  questions  raised  by 
the  petition  in  error,  and  to  take  such  further  proceedings  as 
may  be  in  conformity  with  law  and  not  inconsistent  with  the 
opinion  of  this  court  in  No,  261. 

Reversed. 
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The  Crane  Iron  Co.  v.  Amos  Hoagland,  Jambs  Boyd,  and 
William  L.  Johnson,  commissioners  of  drainage,  &c.  ; 
AND  Charles  Stuart  Wurts  and  Robert  Lenox  Kennedy 
V.  Same. 

May  8,  1882. 

The  judgmifiit  of  the  Court  of  Errors  and  Appeals  of  New  Jersey  affirm- 
ing the  judgment  of  the  lower  court  and  remltthig  the  record  to  the 
inferior  court  i.s  the  final  judgment  in  the  ease,  and  not  the  order  of 
the  inferior  court  I'eceiving  and  filing  the  remittitur;  and  a  writ  of 
error  to  operate  as  a  supersedeas  should  have  been  within  sixty  days 
from  such  judgment. 

Error  to  the  Supreme  Court  of  the  State  of  New  Jersey. 

This  opinion  was  rendered  on  a  motion  to  discharge  a  rule 
to  show  cause  why  defendants  in  error  should  not  be  lined  for 
contempt  in  proceeding  to  sell  the  property  in  controversy. 

J.  G.  Shipnan,  for  plaintiff  in  error. 

Theodore.  Little,  for  defendants  in  error. 

Bradley,  J. — The  controversy  in  these  cases  arose  out  of  an 
assessment  of  benefits  for  the  drainage  of  lands  in  New  Jersey. 
It  was  decided  by  the  Supreme  Court  of  that  State  December 
I,  1880.  The  Court  of  Errors  and  Appeals  affirmed  the  judg- 
ment on  the  18th  of  July,  1881,  and  the  record  was  remitted 
August  31, 1881.  On  receiving  the  remittitur  on  that  day,  the 
Supreme  Court  entered  a  rule  ordering  it  to  be  filed  and  the 
cause  to  be  proceeded  with  according  to  law.  Writs  of  error 
from  this  court  to  the  Supreme  Court  of  New  Jersey  were  al- 
lowed and  bonds  approved  October  27,  1881,  and  were  filed 
in  the  clerk's  office  of  the  latter  court  October  28,  1881.  The 
writs  of  error  were  properly  directed  to  the  Supreme  Court, 
because  at  that  time  the  record  had  been  transmitted  to  that 
court,  and  was  then  in  its  possession.  (See  Atherton  v.  Fow- 
ler, 91  U.  S.,  148.)  But  at  any  time  before  the  remittitur  the 
writs  might  have  been  directed  to  the  Court  of  Errors  and 
Appeals,  because  the  judgment  of  that  court  was  the  final  judg- 
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ment  in  the  cause,  and  until  the  remittitur  was  made  it  had 
possession  of  the  record  in  contemplation  of  law.  It  is  that 
judgment  which  is  the  object  of  revision  here.  The  plaintiff 
in  error  insists  that  the  action  of  the  Supreme  Court  on  receiv- 
ing the  remittitur  was  the  final  judgment.  But  this  is  not 
correct.  Such  action  was  not  necessary  to  the  jurisdiction  of 
this  court.  A  number  of  instances  might  be  cited  in  which, 
without  any  remittitur,  a  writ  of  error  from  this  court  has  been 
directed  to  the  Court  of  Errors  pf  New  Jersey.  This  was  the 
course  in  the  noted  cases  of  the  State  of  New  Jersey  v.  Wilson, 
7  Cranch,  164,  and  Bridge  Proprietors  v.  Hoboken  Co.,  1  Wall., 
116,  and  in  the  late  case  of  New  Jersey  v.  Yard,  95  U.  S.,  104. 
In  those  States  where  the  highest  court  does  not  have  pos- 
session of  the  record  and  does  not  render  a  judgment,  but 
decides  questions  certified  by  the  inferior  courts,  and  merely 
issues  a  rescript  directing  the  latter  what  judgment  to  render, 
the  case  would  perhaps  be  ditterent.  But  in  New  Jersey  the 
record  itself,  or  a  transcript  which  stands  for  the  record,  is  re- 
moved to  the  Court  of  Errors  and  Appeals,  and  a  regular 
judgment  is  there  rendered.  For  certain  purposes,  as  in  Eng- 
land on  writs  of  error  from  the  House  of  Lords,  the  judgment 
of  the  inferior  court  pending  proceeding  in  error  is  supposed 
to  be  in  existence.  Action  upon  it  may  be  brought,  and,  on 
failure  to  give  proper  bail  in  error,  execution  may  be  issued. 
But  for  all  other  purposes,  when  a  writ  of  error  goes  to  an 
inferior  court,  the  Court  of  Errors  and  Appeals  obtains  posses- 
sion of  the.cause  and  renders  a  formal  judgment  therein.  If 
the  judgment  of  the  inferior  court  is  reversed,  the  Court  of 
Errors  usually  renders  such  judgment  as  ought  to  have  been 
rendered,  though  it  has  the  power  to  direct- the  court  below  what 
judgment  to  give.  It  is  only  necessary  to  open  a  book  of  New 
Jersey  reports,  containing  decisions  of  the  highest  court,  to 
ascertain  its  jurisdiction  in  this  behalf.  Thus  in  2d  Zabriskie, 
623,  is  a  judgment  in  the  case  of  Demarcet  !;. /Hopper,  revers- 
ing the  judgment  of  the  Supreme  Court  in  an  action  of  eject- 
ment and  rendering  judgment  for  the  plain tift";  and  in  the 
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same  book,  page  725,  is  another  judgment  of  reversal  in  the 
case  of"  Hopper  v.  Hopper,  coupled  with  a  judgment  for  the 
demandant  in  an  action  of  dower,  with  a  direction  to  the 
Supreme  Court  to  award  a  writ  of  inquiry  to  assess  the  dam- 
ages and  to  issue  execution  therefor. 

We  think  that  the  final  judgment  in  these  cases  was  ren- 
dered on  the  18th  day  of  July,  1881,  being  the  judgment  ren- 
dered by  the  Court  of  Errors  and  Appeals  ;  and  that  as  the 
writs  of  error  were  not  issued  and  served  until  the  28th  of 
October,  more  than  sixty  days  thereafter,  they  were  too  late 
to  operate  as  a  supersedeas ;  and  therefore  the  rules  to  show 
cause  must  be  discharged. 

Discharged  accordingly.  Granted. 


V.  K.  Stevenson  et  al.  v.  The  Texas  and  Pacific  Railway 
Company  et  al. 

May  8, 1882. 

1.  Under  the  law  of  Texas  the  lien  acquired  by  a  creditor  without  notice, 

by  a  jiidgraent  and  levy  of  execution,  is  superior  to  the  unrecorded 
deed  of  a  vendee ;  and  the  purchaser  under  such  execution  with  no- 
tice is  entitled  to  all  the  rights  of  the  creditor. 

2.  Hence  the  purchase!'  at  a  sale  made  under  judgments  which  bad  been 

obtained  prior  to  the  recording  of  a  mortgage,  and  without  notice 
of  it,  obtains  a  better  title  than  the  mortgagee,  even  though  the  sale 
■wiis  made  subsequent  to  the  recording  of  the  mortgage  and  with 
notice  of  it. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Texas. 

W.  S.  Eerndon  and  A.  Q.  Keasbey,  for  appellants. 

W.  B.  Davidge  and  James  Lowndes  for  appellees. 

Matthews,  J. — In  the  view  which  we  have  taken  of  this 
case  it  becomes  necessary  to  decide  but  a  single  question.    The 
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facts  necessary  to  its  determination  may  be  summed  up  as  fol- 
lows: 

The  Texas  and  Pacific  Railway  Company  is  a  corporation 
created  by  acts  of  Congress  for  the  purpose  of  constructing, 
maintaining,  and  operating  a  line  of  railway  from  a  point  at 
or  near  Marshall,  in  Harrison  county,  Texas,  by  way  of  El 
Paso,  to  the  Pacific  Ocean.  By  the  terms  of  its  charter  it  was 
authorized  to  purchase  stock,  land  grants,  franchises,  and  ap- 
purtenances of,  and  consolidate  on  such  terms  as  might  be 
agreed  on  with,  any  railroad  companies  theretofore  chartered 
by  congressional,  State,  -er  territorial  authority,  on  the  route 
prescribed,  but  not  with  any  competing  company;  and  there- 
upon all  such  interests  and  rights  should  vest  in  the  Texas  and 
Pacific  Railway  Company,  the  latter  assuming  any  indebted- 
ness of  such  companies,  as  they  might  agree,  and  the  consolida- 
tion and  purchase  not  impairing  any  lien  which  might  exist 
thereon. 

The  Southern  Pacific  Railroad  Company  was  a  corporation 
of  the  State  of  Texas,  and,  being  thereunto  duly  authorized, 
became  consolidated  with  the  Texas  and  Pacific  Railway  Com- 
pany on  March  21, 1872,  the  latter  becoming  thereby  the  pur- 
chaser, in  consideration  of  |3,000,000  paid  to  the  former,  of 
all  its  property,  rights,  and  franchises. 

The  Southern  Pacific  Railroad  Company,  which  made  this 
sale  to  and  became  consolidated  with  the  Texas  and  Pacific 
Railway  Company,  was  the  successor  in  law  of  the  Texas 
Western  Railroad  Company,  in  the  following  manner: 

The  original  company  was  chartered  in  1852  to  construct  a 
railroad  from  a  suitable  point  on  the  eastern  boundary  of  the 
State  to  El  Paso  on  the  Rio  Grande. 

In  1856  its  name  was  changed  by  the  Legislature  of  Texas 
to  that  of  the  Southern  Pacific  Railroad  Company. 

Prior  to  September,  1859,  this  company  had  completed 
twenty-five  miles  of  road  west  from  Marshall,  and  had  earned, 
it  is  claimed,  about  256,000  acres  of  land,  granted  to  it  by  the 
State,  but,  having  become  insolvent,  it  was  sold  under  execu- 
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tion  upon  a  judgment  at  law  on  September  6,  1859,  to  li.  V. 
Richardson. 

This  sale  to  Richardson  was  made  under  the  provisions  of 
the  fifth  section  of  the  act  of  February  7,  1853,  (Paschal's  Di- 
gest, art  4912,)  which  is  as  follows: 

"The  road-bed,  track,  franchise,  and  chartered  rights  and 
privileges  of  any  railroad  company  in  this  State  shall  be  sub- 
ject to  the  payment  of  the  debts  and  legal  liabilities  of  said 
company,  and  may  be  sold  in  satisfaction  of  the  same ;  but  the 
said  road-bed,  track,  franchise,  and  chartered  powers  and  priv- 
ileges shall  be  deemed  an  entire  thing,  and  must  be  sold  as 
such ;  and  in  case  of  the  sale  of  the  same,  whether  by  vir- 
tue of  an  execution,  order  of  sale,  deed  of  trust,  or  any  other 
power,  the  purchaser  or  purchasers  at  such  sale,  and  their  as- 
sociates, shall  be  entitled  to  have  and  exercise  all  the  powers, 
privileges,  and  franchises  granted  to  said  company  by  its  char- 
ter, or  by  virtue  of  the  general  laws  of  the  State ;  and  the 
said  purchaser  or  purchasers,  and  their  associates,  shall  be 
deemed  and  taken  to  be  the  true  owners  of  said  charter  and 
corporators  under  the  same,  and  vested-  with  all  the  powers, 
rights,  privileges,  and  benetits  thereof,  in  the  same  manner 
and  to  the  same  extent  as  if  they  were  the  original  corporators 
of  said  company;  and  shall  have  power  to  construct,  complete, 
equip,  and  work  the  road,  upon  the  same  terms  and  under  the 
same  conditions  and  restrictions  as  are  imposed  by  their  char- 
ter and  the  general  laws  of  this  State." 

As  authorized  by  this  law,  Richardson  and  his  associates 
reorganized  the  Southern  Pacific  Railroad  Company  by  the 
creation  of  a  new  capital  stock,  the  largest  part  of  which  was 
subscribed  and  owned  by  Richardson  himself  and  '  Jeptha 
Fowlkes,  and  the  election  of  a  board  of  directors  and  officers, 
as  provided  by  their  bj'-laws,  on  October  3,  1859. 

On  August  25,  1860,  the  Southern  Pacific  Railroad  Com- 
pany, as  thus  reorganized,  executed  two  mortgages  to  R.  V. 
Richardson  and  Vernon  K.  Stevenson  as  trustees,  which  were 
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acknowledged  September  10  and  proved  in  ISTew  York  before 
a  Texas  commissioner  September  12,  1860. 

One  of  these  mortgages  was  to  secure  a  proposed  issue  of 
bonds,  to  the  amount  of  $25,000,000,  for  purposes  of  construc- 
tion and  other  necessary  expenses,  payable  January  1, 1883,  with 
interest  at  the  rate  of  seven  per  cent,  per  annum,  and  covered 
all  the  property  of  the  company,  including  its  land  grant  from 
the  State.  The  other  covers  one  million  acres  of  the  land 
grant,  to  be  selected  by  the  company  for  sale  to  meet  the  ac- 
cruing interest  on  the  same  bonds. 

These  mortgages  were  recorded  in  Harrison  county,  Texas, 
on  March  1,  1861. 

The  complainants  claim  to  be  holders  for  value  of  about 
two  hundred  of  the  bonds  secured  by  these  mortgages,  out  of 
about  three  hundred  and  tifty,  which  was  the  whole  number 
issued,  and  their  bills  were  filed  for  the  foreclosure  of  the 
mortgages,  and  the  sale  of  the  mortgaged  property,  for  the 
payment  of  the  amount  due  on  account  of  the  bonds  and  ac- 
crued interest. 

Against  the  lien  of  these  mortgages  the  appellee,  the  Texas 
and  Pacific  Kailway  Company,  claims  a  paramount  title.  This 
title  rests,  primarily,  upon  a  judicial  sale  of  the  same  property 
and  rights,  then  vested  in  the  Southern  Pacific  Railroad  Com- 
pany, as  it  existed  under  the  Richardson  reorganization.  The 
sale  was  made  by  the  sheriff  of  Harrison  county,  Texas,  on 
September  3,  1861,  to  H.  S.  Fulkerson,  ofthe  whole  road  and 
franchises  of  the  company,  as  an  entirety,  under  the  provisions 
of  article  4912  of  Pascbal's  Digest,  supra,  upon  executions 
levied  under  four  judgments  at  law,  as  follows: 

1.  Judgment  in  favor  of  J.  W.  Saunders,  April  6,  1859,  for 
$300.09  and  costs,  $74.00,  in  all  $374.09,  upon  which  was 
credited  before  sale  $277,  leaving  due  a  balance  of  $97.09. 
Execution  was  levied  under  this  judgment  August  9,  1860. 

2.  Judgment  in  favor  of  Henry  Wickland,  September  26, 
1860,  for  $3,500  and  costs.  Execution  issued  and  levied  July 
11,  1861. 
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3.  Juds^ment  in  favor  of  Amelia  Swanson,  October  27, 1860, 
for  $2,480.50  and  costs.  Execution  issued  November  22, 1860 ; 
levied  January  3,  1861. 

4.  Judgment  in  favor  of  J.  B.Williamson,  October  23, 
1860,  for  $1,000  and  costs.  Execution  issued  November  23, 
1860  ;  levied  January  3,  1861. 

Tbe  purchase-money  at  the  sheriff's  sale  to  Fulkerson  was 
$7,500,  which  was  just  enough  to  satisfy  the  executions. 

It  will  be  observed  that  of  these  judgments  the  first  alone 
was  recovered  prior  to  the  date  of  the  execution  and  delivery 
of  the  mortgages,  but  all  of  them  were  recovered,  and  execu- 
tions issued  upon  the  first,  third,  and  fourth,  and  levied  before 
March  1,  1861,  the  date  of  the  record  of  the  mortgages. 

There  is  no  claim  and  no  proof  that  at  the  time  of  the  levy 
of  these  executions  the  plaintiffs  in  the  judgments  had  any 
notice  of  tbe  existence  of  the  then  unrecorded  mortgages  to 
liichardson  and  Stevenson;  and  it  is  conclusively  established 
as  the  law  of  Texas  that  the  purchaser  at  such  sale  acquires  a 
title  superior  to  that  of  such  mortgagees. 

Article  4988  of  Paschal's  Digest  reads  as  follows:  "All  bar- 
gains, sales,  and  other  conveyances  whatever,  of  any  lands, 
tenements,  and  hereditaments,  whether  they  may  be  made  for 
passing  any  estate  of  freehold  or  inheritance,  or  for  a  term  of 
years ;  and  deeds  of  settlement  upon  marriage,  whether  land, 
slaves,  money,  or  other  personal  thing,  shall  be  settled  or 
covenanted  to  be  left  or  paid,  at  the  death  of  the  party  or 
otherwise  ;  and  all  deeds  of  trust  and  mortgages  whatsoever, 
which  shall  ^  hereafter  be  made  and  executed,  shall  be  void  as 
to  all  creditors  and  subsequent  purchasers  for  valuable  con- 
sideration without  notice,  unless  they  shall  be  acknowledged 
or  proved  and  lodged  with  the  clerk,  to  be  recorded  according 
to  the  directions  of  this  act,  but  the  same,  as  between  the 
parties  and  their  heirs,  and  as  to  all  subsequent  purchasers 
with  notice  thereof  or  without  valuable  consideration,  shall 
nevertheless  be  valid  and  binding." 

And  article  4994  of  Paschal's  Digest  provides:  ',' Every  con- 
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veyance,  covenant,  agreement,  deed,  deed  of  trust,  or  mort- 
gage in  this  act  mentioned,  which  shall  he  acknowledged, 
proved,  or  certified  according  to  law,  and  delivered  to  the 
clerk  of  the  proper  court  to  be  recorded,  shall  take  effect  and 
be  valid,  as  to  all  subsequent  purchasers,  from  the  time  when 
such  instrument  shall  be  so  acknowledged,  proved,  or  certified, 
and  delivered  to  such  clerk  to  be  recorded,  and  from  that  time 
only." 

These  statutory  provisions  were  construed  by  the  Supreme 
Court  of  Texas  in  the  case  of  Qrace  v.  Wade,  45  Texas,  522. 
In  that  case  the  only  question  was, "  Whether  a  vendee  of  land, 
who  claims  title  by  an  unrecorded  deed  or  bond  for  title,  or 
the  purchaser,  with  notice  of  such  deed  or  bond,  at  execution 
sale  on  a  judgment  against  the  vendor,  where  the  creditor  has 
no  notice  of  the  title  or  claim  of  the  vendee,  at  the  date  of 
the  levy  of  the  execution,  has  the  better  title  ?"  The  court 
aflBlrmed  the  two  propositions,  that  the  lien  acquired  by  a 
creditor  without  notice  by  the  judgment  and  levy  of  execu- 
tion is  superior  to  the  unrecorded  deed  of  the  vendee,  and 
that  a  purchaser  under  the  execution,  with  notice,  is  entitled 
to  all  the  rights  of  the  creditor.  The  court  said  :  "  JSTow,  if 
the  unrecorded  instrument  cannot  take  effect,  hut  is  void  as 
to  creditors,  it  is  absurd  to  say  that  the  creditor's  lien  does  not 
bind  the  land  to  which  it  applies,  or  that  it  cannot  be  enforced 
by  the  sale  of  the  land  so  bound  by  it  for  the  payment  of  the 
debt,  just  as  if  no  such  instrument  existed.  And  it  would  be 
equally  as  absurd  to  say  that  the  right  acquired  by  the  cred- 
itor by  his  lien,  not  merely  to  purchase  himself,  but  to  have 
the  land  sold  in  open  market,  when  once  secured,  can  be 
taken  away  by  the  subsequent  record  of  such  instrument,  or 
that  the  party  holding  such  lien  can,  by  subsequent  notice,  be 
precluded  from  the  full  benefit  of  his  lien  for  the  satisfaction 
and  discharge  of  his  demand,  except  by  becoming  himself  the 
purchaser." 

The  case  of  Price  v.  Cole,  35  Texas,  461,  to  the  contrary,  is 
directly  overruled,  the  court  saying :  "  We  conclude  by  say- 
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ing,  that  while  the  judgment  in  Price  v.  Cole  is  not  warranted 
by  the  previous  decisions  in  our  own  courts  or  elsewhere,  and 
must  therefore  be  overruled,  we  adhere  to  and  sustain  the 
doctrine  to  be  deduced  from  tbe  case  of  Ayres  ii.  Duprey,  27 
Texas,  593,  that  one  who  purchases  at  sherifi"'s  sale  may  claim 
protection  under  the  statute  as  a  purchaser,  even  when  the 
judgment  creditor  himself  is  not,  as  creditor,  within  its  protec- 
tion, and  vice  versa.  While  he  cannot  bring  himself  within  its 
provisions  in  tbe  character  of  a  purchaser,  he  or  others  sub- 
rogated to  his  rights  may  be  entitled  to  its  protection  as  cred- 
itor." This  decision  has  been  followed  and  approved  in  Grimes 
ly.Hobson,  46  Texas, 416  ;  Catlin  v.  Bennett,  47  Texas,  165,  and 
Mainwarring  v.  Templeman,  51  Texas,  205,  and  we  adopt  it, 
as  the  law  of  Texas,  applicable  to  and  governing  the  present 
case. 

It  follows  that  the  legal  title  of  the  Texas  and  Pacific  liail- 
way  Company,  derived  through  its  purchase  from  and  consoli- 
dation with  the  Southern  Paciiic  Kail  road  Company,  which 
duly  succeeded  to  the  title  of  Fulkerson,  is  superior  to  that  of 
the  mortgages  under  and  through  which  the  appellants  claim 
as  holders  of  the  bonds.  It  is  urged,  however,  on  behalf  of 
the  appellants,  that  the  circumstances  of  the  execution  sale  to 
Fulkerson  were  such  as  to  fasten  upon  him  a  constructive  trust 
in  their  favor  as  creditors  of  the  company;  but,  in  our  opin- 
ion, if  that  were  conceded,  there  is  no  ground  apparent  on  the 
record  upon  which  that  equity  could  be  successfully  asserted 
against  the  Texas  and  Paciiic  Railway  Company,  a  purchaser 
for  valuable  consideration,  having  notice,  it  may  be,  of  the 
existence  of  the  mortgages  to  Richardson  and  Stevenson,  but 
without  notice  of  any  facts  which  in  equity  would  subordinate 
to  them  the  rights  acquired  by  the  sheriff's  sale  to  Fulkerson. 

For  these  reasons  the  decree  of  the  Circuit  Court  is  affirmed. 

47  v4  Affirmed. 
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The  Wilson  Packing  Company,  Arthur  A.  Libbey,  Archi- 
bald McKeil,  and  Charles  P.  Libbey  v.  The  Chicago 
Packing  and  Provision  Company,  B.  B.  Hutchinson, 
George  W.  Higgins,  Augustus  S.  Burt,  D.  L.  Quirk, 
AND  Benjamin  F.  Murphy. 

May  8.  1882. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
J^orthern  District  of  Illinois. 


The  Wilson  Packing  Company,  Arthur  A.  Libbey,  Archi- 
bald McNeil,  and  Chas.  P.  Libbey  v.  Eobert  D.  Hunter, 
H.  B.  Merrill,  Henry  L.  Newman,  and  The  St.  Louis 
Beef-Canning  Company  ;  and  The  Wilson  Packing  Com- 
pany, Arthur  A.  Libbey,  Archibald  McNeil,  and  Chas. 
P.  Libbey  v.  Robert  D.  Hunter,  H.  B.  Merrill,  Henry 
L.  Newman,  and  The  St.  Louis  Beef-Canning  Company. 

1.  Where  the  process  of  packing  cooked  meats  had  long  been  known,  the 

mere  eViange  of  the  mode  of  cooking  to  one  not  before  used  is  not 
patentable. 

2.  The  Wilson  reissued  patent  No.  6,370  for  canning  cooked  meats,  con- 

strued  not  to  cover  in  its  claim  and  specitications  the  Appert  process, 
nor  tlie  process  of  cooking  the  meat  to  be  canned  by  plnnging  it  into 
water  ali-eady  heated  to  the  boiling  point ;  and  the  patent  is  void 
because  all  the  elements  included  in  it  are  old. 

3.  Reissued  letters-patent  No.  7,928  to  John  A.  Wilson,  for  improvements 

in  metallic  cansior  containing  cooked  meats,  held,  on  the  facts,  to  be 
void  for  want  of  novelty. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

By  stipulation  of  the  parties  these  cases  were  argued  together 
as  one  case. 

The  bills  of  complaint  charged  the  defendants  with  the  in- 
fi'ingement  of  their  several  reissued  letters-patent  of  tVie  United 
States,  of  which  the  complainants  were  the  assignees  and 
owners. 

Only  two  of  these  patents  are  relied  on.     These  are :  First, 
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reissued  letters-patent  No.  6,370,  granted  to  William  J.  Wil- 
son, dated  April  6,  1875,  upon  an  application  filed  April  2, 
1875, "  for  improvements  in  processes  for  preserving  and  pack- 
ing cooked  meat;"  and  second,  reissued  letters-patent  No. 
7,928,  granted  to  John  A.  Wilson,  dated  October  23,  1877, 
upon  an  application  filed  October  15, 1877,  for  "improvement 
in  sheet-metal  cases."  The  bills  of  complaint  were  dismissed 
on  final  hearing  by  the  courts  below  in  which  respectively  the 
cases  were  tried,  and  the  complainants  have  brought  them  to 
this  court  by  appeal.  The  controversy  relating  to  these  patents 
will  Ite  separately  stated  and  considered. 

The  original  patent  to  William  J.  Wilson  bore  date  March 
31,  1874*    The  specification  of  this  patent  was  as  follows  : 

"  Be  it  known  that  I,  William  J.  Wilson,  of  Chicago,  in  the 
county  of  Cook  and  State  of  Illinois,  have  invented  certain 
new  and  useful  improvements  in  processes  for  preserving  and 
packing  cooked  meats,  and  I  do  hereby  declare  that  the  follow- 
ing is  a  full,  clear,  and  exact  description  thereof. 

"The  nature  of  my  invention  consists  in  a  process  for  pack- 
ing cooked  meats  for  transportation  in  a  compressed  form, 
lohile  htated  with  cooking,  into  an  air-tight  package,  so  as  to 
preserve  the  meat  in  its  integrity  and  retain  all  the  natural 
juices  and  nutritious  qualities  of  the  meat. 

"  In  carrying  out  my  invention,  the  meat  is  first  cooked 
thoroughly  at  a  temperature  of  212°  Fahrenheit,  so  that  all  the 
bone  and  gristle  can  be  removed  and  the  meat  yet  retain  its 
natural  grain  and  integrity.  The  meat  is  then  in  proper  con- 
dition for  eating,  and  is  wholesome  and  palatable.  A  meas- 
ured quantity  of  this  cooked  meat  is  then,  while  yet  warm 
with  cooking,  pressed  by  any  suitable  apparatus  into  a  pre- 
viously prepared  box  or  case,  with  sufficient  force  to  remove 
the  air  and  ail  supei-fluous  moisture,  and  make  the  meat  form 
a  solid  cake.  The  box  or  case  is  then  closed  air-tight  upon 
the  meat. 

"The  meat  is  thus  packed  and  compressed  in  its  natural 
state — that  is,  without  disintegration  or  desiccation — and  it 
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retains  all  the  Juices  and  nutritious  qualities  of  the  meat,  the 
compression  only  removing  the  superfluous  moisture.  The 
meat  thus  put  up  is  available  at  all  times,  even  when  cooking 
is  impracticable,  as  it  is  already  cooked  before  it  is  packed.  It 
is  more  economical,  as  it  is  compressed  and  reduced  in  weight 
one-half  from  the  uncooked  weight,  being  free  from  bone  and 
gristle  and  put  up  in  a  compact,  portable  shape  for  transpor- 
tation, rendering  the  usual  expensive  cooperage  unnecessary. 
Besides  this,  there  is  a  great  saving  in  the  cost  of  transporta- 
tion. A  barrel  containing  two  hundred  pounds  uncooked  meat 
weighs  gross  three  hundred  and  twenty  pounds,  meat,  salt, 
brine,  and  barrel;  while  by  my  process  it  would  weigh  only 
one  hundred  and  ten  pounds  gross,  making  a  saving  in  cost 
of  freight  alone  of  nearly  two-thirds. 

"The  box  or  ease  may  be  made  of  wood  or  metal,  or  both 
combined,  of  anj'  suitable  form  or  shape,  and  of  any  desired 
dimensions." 

The  claim  was  tfius  stated : 

"  1.  The  within-described  process  for  packing  cooked  meats 
for  transportation,  by  compressing  the  same  into  an  air-tight 
package,  so  as  to  preserve  the  meat  in  its  integrity,  and  retain 
all  the  natural  juices  and  nutritious  qualities  of  the  meat,  sub- 
stantially as  set  forth. 

"  2.  As  a  new  article  of  merchandise,  coojsed  meat  put  up 
in  solid  form,  in  its  natural  state,  without  disintegration  or  des- 
iccation, in  hermetically  sealed  packages,  as  set  forth." 

The  diiferences  between  the  specification  and  claim  of  the 
reissue  and  the  original  patents  of  William  J.  Wilson  were 
these  :  First,  in  the  omission  from  the  second  clause  of  the  re- 
issue specification  of  the  words  "  lohile  heated  icith  cooking," 
contained  in  the  corresponding  clause  of  the  original  specifica- 
tion; second,  the  insertion  of  the  word  "preferably"  in  the 
third  clause  of  the  reissue  specification  before  the  words  "  lohile 
yet  imrm  loith  cooking ";  third,  omitting  from  the  first  claim  of 
his  reissue  the  words  "while  heeded,  with  cooking"  contained  in 
the  first  claim  of  the  original  patent.    In  all  other  respects  the 
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specification  and  claims  of  the  original  and  reissued  patents 
are  identical.  Therefore  the  original  and  reissued  patents  of 
William  J.  Wilson  are  the  same,  except  that  the  reissue  covers 
the  process  of  packing  the  meat  cold  if  preferred,  while  the 
original  required  that  it  should  be  packed  while  warm  with 
cooking. 

There  is  nothing  in  either  the  original  or  reissued  patent  in 
regard  to  the  boiling,  or  in  regard  to  any  preliminary  corning 
or  curing  of  the  meat. 

While  the  causes  were  pending  in  the  court  below,  and  after 
the  testimony-in-chief  of  the  defendants  had  been  taken,  to 
wit,  on  October  26,  1880,  the  patentee  and  the  complainants 
filed  in  the  Patent  Office  a  disclaimer  disclaiming  the  word 
"preferabl}'"  where  inserted  in  the  specification  of  the  reissued 
patent,  and  also  any  process  described  and  claimed  by  which 
meat  is  to  be  compressed  into  the  packages  in  any  other  than 
a  warm  or  heated  condition. 

On  the  same  day  the  patentee  and  complainants  filed  another 
disclaimer,  whereby  they  disclaimed  any  interpretation  or  le- 
gal construction  of  the  words  of  the  specification  of  the  reis- 
sued patent  broader  than  is  conveyed  by  the  words,  "the  meat 
is  first  cooked  thoroughly  by  boiling  it  in  water,  so  that  all  the 
bone  and  gristle  can  be  removed  and  the  meat  yet  retain  its 
natur.al  grain  and  integrity." 

The  efi'ect  of  this  disclaimer  was  to  restore  the  claims  of  the 
reissued  patent  to  what  they  were  in  the  original  patent,  ex- 
cept that  the  claim  of  the  original  patent  is  limited  by  the 
second  disclaimer  to  the  packing  of  meat  cooked  by  boiling. 
As  amended  by  these  disclaimers  the  claims  of  the  reissued 
patent  were  as  follows : 

"First.  The  within-described  process  of  packing,  for  trans- 
portation, meats  cooked  by  boiling,  by  compressing  the  same 
while  heated  with  cooking  into  an  air-tight  package,  so  as  to 
preserve  the  meat  in  its  integrity,  and  retain  the  natural  juices 
and  nutritious  qualities  of  the  same. 

"  Second.  As  a  new  article  of  manufacture,  meat  cooked  by 
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boiling,  put  up  while  heated  with  cooking,  so  as  to  form  a 
solid  cake  in  the  package  in  its  natural  state,  without  disin- 
tegration or  desiccation,  in  hermetically  sealed  packages,  as 
set  forth." 

It  will  be  seen  that  the  invention  covered  by  the  letters- 
patent  of  William  J.  Wilson  after  the  disclaimer  was  a  process 
consisting  of  the  following  elements: 

1.  The  thorough  cookuig  of  the  meat  by  boiling  in  water 
at  a  temperature  of  212°  Fahrenheit,  and  the  removing  of  the 
bone  and  gristle. 

2.  The  pressing  of  the  meat  while  warm  with  cooking  into 
a  box  or  case  with  sufficient  force  to  remove  the  air  and  super- 
fluous moisture,  so  as  to  make  the  meat  form  a  solid  cake. 

3.  The  closing  of  the  box  or  case  air-tight  upon  the  meat. 
It  also  covered  the  product  of  this  process  as  described  in 

the  second  claim. 

The  defense  set  up  was  want  of  novelty,  and  it  was  averred 
that  the  process  described  in  the  reissued  letters-patent  of 
William  J.  Wilson  was  also  described  in  prior  Enghsh,  French, 
and  American  patents,  which  are  specified,  and  was  practiced 
by  many  persons,  whose  names  and  residences  are  given,  at 
various  dates  prior  to  the  application  of  Wilson  for  his  patent. 

William  Henry  Clifford,  John  N.  Jeweii,  and  L.  L.  Bond,  for 
appellants. 

J.  W.  Noble,  J.  C.  Orrick,  and  L.  L.  Coburn,  for  appellees. 

Woods,  J. — The  patent  does  not  specify  what  kind  of  box 
or  Case  was  required,  nor  what  kind  of  meat  was  to  be  used  in 
its  processes,  whether  corned  or  fresh,  nor  in  what  manner 
or  by  what  process  it  was  to  be  compacted  in  the  case  or  box, 
provided  sufficient  force  was  used  to  remove  the  air  and  all 
superfluous  moisture  and  make  the  meat  form  a  solid  cake, 
nor  the  degree  of  warmth  necessary  in  the  meat  when  it  was 
put  in  the  case  or  box.  Neither  does  it  state  the  method  bv 
which  the  case  was  to  be  sealed  up.     It  was  simply  required 
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to  be  "  closed  air-tight  upon  the  meat,"  the  air  having  first 
been  excluded  from  the  ease  by  cramming  the  latter  full  of 
meat. 

The  patent,  therefore,  apparently  covers  only  the  process  of 
cooking  meat  by  boiling,  and  while  it  is  still  warm  pressing  it 
compactly  in  cases  and  sealing  it  up  air-tight. 

The  second  disclaimer  of  Wilson  is  a  substantial  admission 
that  his  patent  only  covered  the  process  in  which  the  boiling 
of  the  meat  was  one  of  the  elements.  That  is  to  say,  any 
one  might  pack  cooked  meats  for  transportation  by  compress- 
ing the  same  while  heated  with  cooking  into  an  air-tight  her- 
metically sealed  package,  so  as  to  preserve  the  meat  in  its 
integrity,  and  retain  all  its  natural  juices  and  nutritious  quali- 
ties, substantially  as  set  forth  in  the  Wilson  patent,  and  not 
infringe  the  patent,  provided  he  did  not  cook  the  meat  by 
boiling.  If  any  other  method  of  cooking  the  meat  should  be 
adopted,  there  would  be  no  infringement. 

The  patentee  and  the  complainants,  it  appears,  were  induced 
to  make  this  disclaimer  by  the  evidence  introduced  by  the  de- 
fendants in  this  case,  especially  the  patent  of  A.  S.  Lyman, 
dated  June  22,  1869,  "for  an  improved  mode  of  preparing 
and  pressing  roast  meat  in  a  condensed  and  concentrated 
form,"  and  it  amounts  to  an  admission  that  they  could  not 
sustain  the  process  covered  by  their  patent,  except  as  applied 
to  boiled  meats. 

We  are  clearly  of  opinion  that  a  change  in  the  mode  of 
cooking  the  meat  from  broiling,  roasting,  or  steaming  to  boil- 
ing, all  the  other  parts  of  the -process  remaining  unchanged, 
cannot  be  called  invention,  and  entitle  the  party  who  suggests 
the  change  to  a  patent  for  the  process.  "All  improvement  is 
not  invention,  and  entitled  to  protection  as  such.  Thus  to  en- 
title it,  it  must  be  the  product  of  some  exercise  of  the  invent- 
ive faculties,  and  it  must  involve  something  more  than  what 
is  obvious  to  persons  skilled  in  the  art."  (Pearce  ?;.  Mulford, 
102  U.  S.,  112.     See,  also,  Eubber-Tip  Pencil  Co.  v.  Howard, 
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20  Wall.,  498;  Hotchkiss  v.  Greenwood,  11  Howard,  248; 
Stimpson  v.  Hardman,  10  Wall.,  117.) 

If  meat  cooked  by  roasting  or  steaming,  and  put  up  in  a 
given  mode,  formed  a  valuable  article  of  commerce,  the  cook- 
ing of  the  meat  in  other  ways,  as,  for  instance,  by  boiling, 
would  naturally  occur  to  any  one  engaged  in  the  business  of 
packing  such  food  for  the  market. 

But  we  think  there  is  nothing  new  iu  the  process  covered 
by  the  patent  under  consideration.  Clearly  all  its  separate 
elements  are  old  and  well  known  and  have  been  long  used. 
This  is  not  controverted.  The  evidence  shows  that  the  pro- 
cess of  boiling  meat,  packing  it  while  warm  in  cans,  and  seal- 
ing it  air-tight,  had  long  been  used  before  the  application  of 
Wilson  for  his  original  patent.  There  is,  it  is  true,  much  con- 
flict in  the  evidence,  but  taken  altogether  it  leaves  no  doubt  in 
our  minds  that  the  process  of  cooking  meat,  lobsters,  and 
other  articles  of  food  by  boiling  and  compacting  them  in  cans 
while  warm  from  the  cooking,  and  then  sealing  them  up  air- 
tight, was  practiced  in  many  places  and  many  years  before 
the  application  of  Wilson  for  his  patent. 

Complainants,  however,  insist  that  there  are  two  elements 
in  their  process  which,  taken  in  connection  with  the  others 
above  mentioned,  form  a  combination  never  used  before  -the 
date  of  Wilson's  patent. 

The  first  of  these  is  the  subjecting  of  the  cases,  after  they 
are  packed  and  sealed  air-tight,  to  what  is  known  as  the  Ap- 
pert  process.  This  consists  of  placing  .the  cans,  after  they 
have  been  tilled  and  sealed  up,  in  a  bath  of  hot  water,  and 
thereby  heating  them,  after  which  they  are  removed  and 
punctured,  and  the  heated  air  and  gases  which  have  formed 
in  the  cans  are  allowed  to  escape,  and  the  puncture  is  imme- 
diately closed  by  a  drop  of  solder. 

The  contention  is  that  all  this  is  made  a  part  of  the  process 
covered  by  the  Wilson  patent  by  the  description  of  the  new 
article  of  merchandise  covered  by  the  second  claim  of  the  pat- 
ent as  "  cooked  meat "  "  in  hermetically  sealed  packages."     It 
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is  insisted  that "  hermetically  sealed  packages  "  is  a  terra  which, 
among  those  dealing  in  canned  goods,  implies  that  the  pack- 
ages have  been  subjected  to  the  Appert  process. 

We  think  that  this  is  an  unwarrantable  stretch  of  the  mean- 
ing of  the  second  claim  of  the  patent.  The  article  of  mer- 
chandise covered  by  the  second  claim  is  that  produced  by  the 
process  disclosed  by  the  specification  and  first  claim.  The 
second  claim  expressly  states  that  it  covers  cooked  meat  put 
up  in  solid  form,  &c.,  "  in  hermetically  sealed  packages,  as  set 
forth." 

Recurring  to  the  specification  and  first  claim  of  the  patent, 
we  are  not  left  in  doubt  about  what  the  process  of  sealing  the 
cases  or  cans  hermetically  is,  which  is  set  forth.  The  specifi- 
cation declares  the  invention  to  consist  in  a  process  for  packing 
cooked  meats  into  an  air-tight  package.  The  method  of  doing 
this  is  thus  described :  "A  measured  quantity  of  this  cooked 
meat  is,  while  yet  warm  with  cooking,  pressed  by  any  suitable 
apparatus  into  a  previously  prepared  box  or  case  with  sufficient 
force  to  remove  the  air  and  all  superfluous  moisture  and  make 
the  meat  form  a  solid  cake.  The  box  or  case  is  then  closed 
air-tight  upon  the  meat."  The  process  of  hermetically  sealing, 
as  set  forth,  is  simply  to  exclude  the  air  from  the  case  by  fill- 
ing it  compactly  with  cooked  meat  still  warm,  so  that  the  cover, 
when  applied,  will  rest  on  the  meat,  and  then  closing  the  case 
by  fitting  on  the  cover  air-tight. 

There  is  no  suggestion  here  of  anything  further  to  be  done 
to  make  the  package  a  hermetically  sealed  one.  The  process 
described  leaves  it  hermetically  sealed.  There  is  no  hint  that 
the  Appert  process  is  to  be  subsequently  applied  as  a  part  of 
the  process  covered  by  the  patent.  On  the  contrary,  that  idea 
is  excluded  by  the  terms  of  the  second  claim,  "  hermetically 
sealed,  as  set  forth." 

It  is  further  contended  by  the  appellants  that  the  process  dis- 
closed by  the  Wilson  patent  includes  the  cooking  of  the  meat 
to  be  canned  by  plunging  it  into  water  already  heated  to  the 
boiliug  point ;  that  is,  the  process  of  cooking  is  commenced  by 
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placing  the  meat  in  wafer  already  heated  up  to  212°  degrees 
Fahrenheit.  By  this  method  of  cooking  it  is  said  the  meat  is 
preserved  in  its  integrity,  and  all  its  natural  juices  and  nutri- 
tious qualities  are  retained. 

We  think  that  the  plan  of  beginning  this  process  of  cooking, 
by  putting  the  meat  in  water  already  heated  to  the  boiling 
point,  is  pot  set  forth  in  the  specification  or  claims.  The  con- 
ditions prescribed  by  the  specification  would  just  as  well  be 
filled  by  placing  the  meat  in  cold  water  and  then  heating  the 
water  to  the  boiling  point,  and  allowing  the  meat  to  remain  in 
it  until  cooked  thoroughly.  No  person  on  reading  the  specifi- 
cation could  extract  the  idea  that  there  was  any  advantage  to 
be  gained  by  heating  the  water  to  the  boiling  point  before  plac- 
ing the  meat  in  it  to  be  cooked,  or  that  any  such  method  was  in 
the  mind  of  the  inventor.  This  part  of  complainant's  process  is 
clearly  an  after-thought,  and  not  intended  by  the  inventor  to  be 
covered  by  his  patent  when  he  applied  for  it.  It  is  evident 
that  the  part  of  the  process  now  under  consideration  is  nowhere 
described  in  the  specification  in  full,  clear,  and  exact  terms,  as 
required  by  law.     On  the  contrary,  it  is  not  described  it  all. 

The  Appert  process,  and  the  cooking  of  meats  by  plunging 
them  into  water  already  heated  to  the  boiling  point,  may  be  of 
great  advantage  to  the  canned  meats  put  up  by  the  complain- 
ants, and  to  these  practices  their  alleged  superiority  to  the 
products  of  other  parties  may  be  attributed.  But  the  trouble 
with  complainants'  case  is  that  these  elements  are  not  included 
in  the  process  disclosed  by  the  patent  which  they  allege  is 
infringed  by  the  defendants. 

Our  conclusion  is,  therefore,  that  there  is  nothing  new  in 
the  process  described  in  the  William  J.  Wilson  patent.  All 
the  elements  of  the  process  are  old.  They  are  merely  aggre 
gated,  and  the  aggregation  brings  out  no  ne^w  product,  nor  does 
it  bring  out  any  old  product  in  a  cheaper  or  otherwise  more 
advantageous  way.  This  disposes  of  the  first  claim  of  the 
patent  under  consideration.  If  that  claim  cannot  stand,  it 
follows  that  the  second  claim,  which  is  for  the  product  made 
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by  the  employment  of  the  process  described  in  the  first  claim, 
is  also  invalid. 

We  are  of  opinion,  therefore,  that  the  patent  to  William  J. 
Wilson,  on  which  the  complainants  rely,  is  void  for  want  of 
invention  and  for  want  of  novelty  in  the  process  described 
therein. 

We  shall  next  consider  that  branch  of  the  case  which  rests 
on  the  letters-patent  to  John  A.  Wilson  for  improvements  in 
metallic  cans  for  coiitaining  cooked  meats.  The  specification 
declares  that  the  "  invention  relates  to  hermetically  sealed 
cans  used  in  packing  meats  or  other  articles,  and  it  consists  in 
a  pyramidal-shaped  can  having  rounded  corners,  and  both 
ends  slightly  flaring  to  form  shoulders  against  which  the  head 
or  end  pieces  rest." 

"a  represents  the  body  of  my  can  made  in  the  form  of  a 
truncated  pyramid  with  rounded  corners,  and  with  any  desired 
number  of  sides,  though  I  prefer  to  make  it  with  four  sides. 
Both  ends  of  the  body  are  made  slightly  flaring  so  as  to  form 
interior  shoulders  of  offsets  a,  against  which  the  heads  B  and 
C  are  to  rest.  The  edges  of  these  heads  are  turned  outward, 
as  shown,  a  b,  and  the  flaring  edge  d  of  the  end  of  the  can  is 
turned  over  the  flange  b,  and  the  three  thicknesses  of  metal 
pressed  together  by  machinery,  with  or  without  solder,  so  as 
to  make  air-tight  joints." 

"  In  packing  cooked  meats  it  is  done  by  means  of  a  plunger 
through  an  aperture  in  the  large  head  B,  which  opening  is 
afterwards  hermetically  sealed  by  means  of  a  cap  or  plate  D. 

"The  can  is  to  be  opened  at  the  larger  end  at  or  near  the 
shoulder  a  by  means  of  a  suitable  can-opener,  so  that  when  the 
can  is  reversed  a  slight  tap  on  the  smaller  head  c  will  cause 
the  solidly  packed  meat  to  slide  out  in  one  piece,  so  as  to  be 
readily  sliced  as  desired." 

The  claims  which  are  in  controversy  in  this  case  are  the  first 
and  third,  which  are  as  follows : 

"  1.  A  can  for  packing  food,  hermetically  sealed,  and  con- 
structed of  pyramidal  form,  with  rounded  corners,  and  offset 
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ends  to  support  the  heads,  said  heads  being  secured  as  shown 
and  described." 

"  3.  An  improved  article  of  manufacture,  solid  meat  com- 
pressed and  secured  within  a  pyramidal  case  or  can,  so  that 
said  can  forms  a  solid  mold  for  the  meat,  and  permits  its  dis- 
charge as  a  solid  cake,  substantially  as  described." 

The  defenses  set  up  to  this  branch  of  complainants'  case  are 
that  the  devices  covered  by  the  patent  are  not  new, -and  that 
the  defendants  do  not  infringe. 

The  evidence  clearly  shows  that  none  of  the  defendants  use 
cans  "  with  oits&t  ends  to  support  the  heads,  said  heads  being 
secured  as  shown  and  described"  in  the  patent.  The  cans 
which  they  use  are  made  by  turning  a  flange  of  the  head  down 
over  the  outside  of  the  shell  of  the  can,  and  fastening  the  head 
in  place  with  solder. 

It  also  appears  that  this  method  of  fastening  the  heads  and 
bottoms  of  the  cans  was  practiced  before  the  date  of  Wilson's 
application  for  his  patent  by  Gibbie  and  Perl  as  early  as  1872. 
The  method  was  also  described  in  the  fifth  addition  of  the 
French  patent  of  Emile  Peltier,  dated  April  1,  1859. 

All,  therefore,  that  is  left  to  consider  is  whether  the  shape 
of  the  can  described  in  the  John  A.  "Wilson  patent  is  new, 
and  whether  the  defendants  use  it. 

The  shape  of  the  can  described  in  the  patent  is  pyramidal, 
with  round  corners,  and  with  four  or  more  sides. 

It  is  admitted  on  the  record  by  counsel  for  complainants 
that  conical  tin  cans  were  made  and  used  for  canning  ali- 
mentary s'.ibstances,  and  sealed  aii'-tight,  prior  to  the  date  of 
the  Wilson  patents. 

If  it  be  conceded  that  the  change  of  a  conical  can  to  a 
pyramidal  can,  with  rounded  corners,  involves  invention,  the 
complainants  are  met  with  distinct  and  unequivocal  evidence 
that  cans  used  for  containing  preserved  food,  and  closed  air- 
tight, having  four  or  more  sides  and  pyramidal  in  form,  with 
rounded  corners,  were  mentioned  in  the  fifth  addition  to  the 
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patent  of  Emile  Peltier,  before  referred  to,  and  that  the  ma- 
chinery for  making  them  was  therein  described. 

The  cans  used  by  the  defendant  the  St.  Louis  Beef-Packing 
Company,  and  by  the  defendants  Robert  D.  Hunter  and  others, 
and  the  Chicago  Packing  and  Provision  Company,  are  all  in- 
cluded in  the  descriptions  of  the  Peltier  patent.  The  defense 
of  want  of  novelty  set  up  b}'  the  defendants  against  the  first 
claim  of  the  patent  of  John  A.  "Wilson  must  therefore  prevail. 

"What  has  been  said  leaves  nothing  for  the  third  claim  of 
the  John  A.  "Wilson  patent  to  rest  on. 

There  is  nothing  new  either  in  the  shape  or  construction  or 
material  of  his  cans.  There  is  abundant  evidence  in  the  record 
of  the  packing,  long  before  the  date  of  his  patent,  of  cooked 
meat  in  cans,  so  that  the  can  served  as  a  mold  for  the  meat, 
and  the  meat  formed  a  solid  cake.  The  use  of  a  pyramidal 
can,  which  was  old,  for  the  purpose  of  receiving  the  meat 
cake,  which  was  also  old,  involved  no  invention. 

The  use  of  vessels  with  flaring  sides  as  receptacles  and 
molds  for  edible  substances  is  as  old  as  the  art  of  cookery. 

Our  conclusion  is  that  both  the  first  and  third  claims  of  the 
John  A.  Wilson  patent  are  void  for  want  of  noveltj'. 

The  result  of  the  views  expressed  is  that  the  decrees  of  the 
court  below  dismissing  the  bills  of  complaint  were  right,  and 
should  be  affirmed. 

Affirmed. 


The  case  of  the  "Wilson  Packing  Company  and  others  v. 
William  B.  Clapp,  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois,  was  argued  at  the 
same  time  with  the  cases  disposed  of  jn  the  foregoing  opinion. 
The  case  involved  the  validity  of  both  claims  of  the  reissued 
patent  of  William  J.  Wilson  and  the  first  and  third  claims  of 
the  reissued  patent  of  John  A.  Wilson.  Upon  these  questions 
the  opinions  of  the  judges  of  the  court  were  divided,  and  a 
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decree  dismissing  the  bill  was  thereupon  entered  in  accord- 
ance with  the  opinion  of  the  presiding  judge. 

The  views  expressed  by  us  in  the  foregoing  cases  dispose  of 
this  case  also.  We  concur  in  the  opinion  of  the  presiding 
judge  of  the  Circuit  Court,  and  the  decree  of  that  court  dis- 
missing the  bill  must  be  affirmed. 

Affirmed. 


Ex    PARTE   KOBERT   BoYD,  PETITIONER. 
May  8,  1882. 

1.  The  pi'oceedino;  in  aid  of  exeoutiou  in  its  present  form  in  New  Yoi-k, 

allowing  a  judgment  debtor  to  be  summoned  before  a  referee  and 
required  to  disclose  his  property,  is  a  statutory  process,  ranch  more 
extensive  than  the  power  of  the  court  of  chancery  as  administered 
independent  of  statute. 

2.  But  even  tliough  the  proceeding  may  have  had  historically  its  origin  in 

the  chancery  courts,  yet  being  onlyan  auxiliary  remedy  for  disoo''ery 
nnerely,  and  being  merely  in  aid  of  the  legal  right,  it  ceased  as  soon  as 
the  common-law  courts  became  armed  with  adequate  powers  to  exe- 
cute their  own  process,  and  could  be  conferred  on  common-law  courts 
as  a  part  of  their  own  process,  and  became  a  common-l*w  remedy 
concurient  with  the  ancient  equitable  remedy. 

3.  Hence  it  may  constitutionally  be  adopted  by  the  Federal  courts,  under 

section  916  of  the  United  States  Revised  Statutes,  as  a  part  of  their 
procedure. 

Petition  for  writ  of  habeas  corpus. 

Roger  M.  Sherman,  for  petitioner! 

S.  F.  Phillips,  Solicitor- General,  contra. 

Matthews,  J. — It.  is  made  to  appear  by  this  application 
that  a  judgment  was  recovered  in  the  Circuit  Court  for  the 
Southern  District  of  New'  York  in  favor  of  the  United  States 
against  Robert  Boyd,  the  petitioner,  a-nd  Francis  O'Rourke,  on 
which  execution  was  issued  and  returned  unsatisfied,  except  iu 
the  sum  of  $200,  leaving  due  thereon  $8,128.92.  It  was  there- 
upon ordered  by  the  court,  on  motion  of  the  plaintiff's  attor- 
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ney,  that  the  matter  be  referred  to  Joseph  M.  Deuel,  Esq.,  a 
commissioner  of  the  court,  "  to  examine  the  said  Robert  Boyd 
and  Francis  O'Rourke,  and  take  answers  on  oath  concerning 
their  property,  and  to  reduce  such  answers  and  examination  to 
writing,  and  also  to  examine  on  oath  concerning  such  property 
such  witnesses  as  may  be  offered  by  the  respective  parties,  and 
reduce  such  examination  to  writing,  and  report  such  answers 
and  examination,  and  all  his  proceedings  under  and  by  virtue 
of  this  order,  to  this  court  with  all  convenient  speed;  and  the 
said  Deuel  is  hereby  appointed  a  referee  in  this  action  for  the 
purpose  aforesaid.  And  it  is  further  ordered  that  the  said 
Robert  Boyd  and  Francis  O'Rourke  do  appear  before  the  said 
referee  at  his  office  in  the  post-office  building.  New  York  city, 
on  the  22d  day  of  May,  1879,  at  eleven  o'clock  a.  m.,  to  an- 
swer before  said  referee  concerning  their  property  as  aforesaid ; 
and  for  that  purpose  to  appear  before  the  referee  from  time  to 
time  as  he  shall  direct  and  appoint." 

The  petitioner  moved  the  court  to  vacate  this  order  for  ille- 
gality, which  motion  the  court  denied  ;  and,  being  required  to 
submit  to  the  examination,  the  petitioner  refused  to  take  an 
oath  to  testify  under  said  order,  whereupon,  on  motion  of  the 
attorney  for  the  United  States,  the  Circuit  Court  ordered  that 
he  be  attached  and  committed  to  the  custody  of  the  marshal, 
as  punishment  for  a  contempt  of  the  court  in  so  refusing  to  be 
sworn.  From  that  imprisonment  the  petitioner  seeks  to  be 
discharged,  and  to  that  end  prays  for  a  writ  of  habeas  corpus. 

The  grounds  on  which  the  right  to  this  relief  is  predicated 
are  set  forth  in  his  petitfen  as  follows : 

"  Your  petitioner  is  informed  and  believes  that  proceedings 
supplementary  to  execution,  wherein  your  petitioner  is  re- 
strained of  his  liberty,  are  not,  by  the  laws  of  the  State  of 
Islew  York,  a  remedy  in  common-law  causes  to  reach  the  prop- 
erty of  the  judgment  debtor  allowed  in  actions  at  law  in  the 
courts  of  the  United  States  by  section  916  of  the  Revised  Stat- 
utes of  the  United  States ;  but,  on  the  contrary,  that  these  pro- 
ceedings are,  by  the  laws  of  the  State  of  New  York,  prescribed 
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as  part  of  a  code  to  abolish  comimon-laiw  caases  as  soeb,  and 
to  amalgamate  and  incUsCTimiiiate  common-law  causes  and 
suits  in  equity,  and  to  confer  opoH  the  courts  of  that  State,  in- 
ditferently,  in  the  same  action,  powers  in  actions  at  law  and  in 
equity.  Tour  petitioner  is  informed  and  believes  that  the  ap- 
plication of  this  provision  of  that  code  to  the  courts  of  the 
United  States  is  not  authorized  hy  any  act  of  Congress,  and  is 
in  conflict  with  the  provisions  of  article  3,  section  2,  of  the 
Constitution  of  the  United  States,  which  preserves  and  estab- 
lishes the  distinction  between  relief  at  law  and  in  eqnity.  Your 
petitioner  therefore  avers  and  charges  that  the  said  Circuit 
Court  was  and  is  wholly  without  jurisdiction  in  the  premises, 
and  that  therefore  all  its  proceedings  therein  are  null  and  void." 

The  material  portions  of  the  present  statutes  of  New  York 
referred  to,  and  which  were  in  force  at  the  time  of  the  adop- 
tion of  the  Revised  .Statutes  of  the  United  States,  are  as  fol- 
lows : 

"Proceedings  Supplementary  to  Execution. 

"  Section  292.  (1.)  When  an  execution  against  property  of 
the  judgment  debtor,  or  of  any  one  of  the  several  debtors  in 
the  same  judgment,  issued  to  the  sheriff  of  the  county  where 
he  resides  or  has  a  place  of  business,  *  *  *  jg  returned 
unsatisfied  in  whole  or  in  part,  the  judgment  creditor,  at  an}' 
time  after  such  return  made,  is  entitled  to  an  order  from  a 
judge  of  the  court  *  *  *  requiring  such  judgment  debtor  to 
appear  and  answer  concerning  his  property  before  such  judge 
at  a  time  and  place  specified  in  the  order,  within  the  county  to 
which  the  execution  was  issued.     »     *     » 

"  (3.)  On  an  examination  under  this  section,  either  party 
may  examine  witnesses  in  his  behalf,  and  the  judgment  debtor 
may  be  examined  in  the  same  manner  as  a  witness. 

"■  (5.)  Eo"  person  shall,  on  examination  pursuant  to  this 
chapter,;be  excused  from  answering  any  question  on  the  ground 
that  his  examination  will  tend  to  convict  him  of  the  commission 
of  .a  fraud,;  but  his  answer  shall  not  be  used  as  evidence  against 
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him  in  any  crimiital  proceeding  or  prosecution.  Nor  shall  he 
be  excused  from  answering  any  question  on  the  ground  that  he 
has,  before  the  examination,  executed  any  conveyance,  assign- 
ment, or  transfer  of  his  property  for  any  purpose ;  but  his 
answer  shall  not  be  used  as  evidence  against  him  in  any  crim- 
inal proceeding  or  prosecution. 

"  Sec.  295.  Witnesses  may  be  required  to  appear  and  testify 
in  any  proceedings  under  this  chapter  in  the  same  manner  as 
upon  the  trial  of  an  issue. 

"  Sec.  296.  The  party  or  witness  may  be  required  to  attend 
before  the  judge,  or  before  a  referee  appointed  by  the  court  or 
judge ;  if  before  a  referee,  the  examination  shall  be  taken  by 
the  referee,  and  certified  to  the  judge.  All  examinations  and 
answers  before  a  judge  or  referee,  under  this  chapter,  shall  be 
on  oath. 

"Sec.  297.  The  judge  may  order  any  property  of  the  judg- 
ment debtor,  not  exempt  from  execution  in  the  hands  either  of 
himself  or  any  other  person,  or  due  to  the  judgment  debtor,  to 
be  applied  toward  the  satisfaction  of  the  judgment. 

"  Sec.  298.  The  judge  may  also,  by  order,  appoint  a  receiver 
of  the  property  of  the  judgment  debtor,  in  the  same  manner 
and  with  the  like  authority  as  if  the  appointment  was  made 
by  the  court  according  to  section  244*.  But  before  the  ap- 
pointment of  such  receiver  the  judge  shall  ascertain,  if  practi- 
cable, by  the  oath  of  the  party  or  otherwise,  whether  any  other 
supplementary  proceedings  are  pending  against  the  judgment 
debtor,  and  if  such  proceedings  are  so  pending  the  plaintiff 
therein  shall  have  notice  to  appear  before  him,  and  shall  like- 
wise have  notice  of  all  subsequent  proceedings  in  relation  to 
said  receivership.  No  more  than  one  receiver  of  the  property 
of  a  judgment  debtor  shall  be  appointed.  The  judge  may  also, 
by  order,  forbid  a  transfer  or  other  disposition  of  the  property 
of  the  judgment  debtor  not  exempt  from  execution,  and  any 
interference  therewith.  Whenever  the  judge  shall  grant  an 
order  for  theappointment  of  a  receiver  of  the  property  of  the 
48  v4 
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judgment  debtor,  the  same  shall  be  filed  in  the  office  of  the 
clerk  of  the  court  of  the  county  where  the  judgment  roll  in  the 
action  *  *  *  is  filed ;  and  the  said  clerk  shall  record  the 
order  in  a  book  to  be  kept.  *  *  *  ^  certified  copy  of  said 
order  shall  be  delivered  to  the  receiver  named  therein,  and  he 
shall  be  vested  with  the  property  and  effects  of  the  judgment 
debtor  from  the  time  of  the  filing  and  recording  of  the  order 
as  aforesaid.  The  receiver  of  the  judgment  debtor  shall  be 
subject  to  the  direction  and  control  of  the  court  in  which  the 
judgment  was  obtained  upon  which  the  proceedings  are  found- 
ed. *  *  *  ]3Qt  before  he  shall  be  vested  with  any  real 
property  of  such  judgment  debtor,  a  certiti€fd  copy  of  said  order 
shall  also  be  filed  and  recorded  in  the  ofiiee  of  the  clerk  of  the 
county  in  which  any  real  estate  of  such  judgment  debtor,  sought 
to  be  afl'ected  by  such  order,  is  situated,  and  also  in  the  office 
of  the  clerk  of  the  county  in  which  such  judgment  debtor 
resides. 

"  Sec.  299.  If  it  appear  that  a  person,  or  corporation,  alleged 
to  have  property  of  a  judgment  debtor,  or  indebted  to  him, 
claims  an  interest  in  the  propertj'  adverse  to  him,  or  denies  the 
debt,  such  interest  or  debt  shall  be  recoverable  only  in  an  action 
against  such  person  or  corporation  by  the  receiver,  but  the 
judge  may,,  by  order,  forbid  a  transfer  or  other  disposition  of 
such  property  or  interest  till  a  sufficient  opportunity  be  given 
to  the  receiver  to  commence  the  action  and  prosecute  the  same 
to  judgment  and  execution  ;  but  such  order  may  be  modified 
or  dissolved  by  the  judge  granting  the  same,  at  any  time,  on 
such  security  as  he  shall  direct. 

"  Sec.  300.  The  judge  .may,  in  his  discretion,  order  a  refer- 
ence to  a  referee  agreed  upon  by  the  parties,  or  appointed  by 
him,  to  report  the  evidence  or  the  facts,  and  may,  in  his  dis- 
cretion, appoint  such  referee  in  the  first  order,  or  at  any  time. 

"  Sec.  302.  (1.)  If  any  person,  party  or  witness,  disobey  an 
order  of  the  judge  or  referee,  duly  served,  such  person,  party 
or  witness,  may  be  punished  by  the  judge  as  for  a  contempt. 
(2.)  And  in  all  cases  of  commitment  under  this  chapter    *    *    * 
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the  person  committed  may,  in  case  of  inability  to  perform  the 
act  required  or  to  endure  the  imprisonment,  be  discharged  from 
imprisonment  by  the  court  or  judge  committing  him,  or  the 
court  in  which  the  judgment  was  rendered,  on  such  terms  as 
may  be  just." 

Section  916  of  the  Revised  Statutes,  wViich  repeats,  in  this 
respect,  the  provisions  of  section  6  of  the  act  of  June  1,  1872, 
"  to  further  the  administration  of  justice,"  is  as  follows  :  "The 
party  recovering  a  judgment  in  any  common-law  cause,  in  any 
Circuit  or  District  Court,  shall  be  entitled  to  similar  remedies 
upon  the  same,  by  execution  or  otherwise,  to  reach  the  prop- 
erty of  the  judgment  debtor,  as  are  now  provided  in  like  causes 
by  the  laws  of  the  State  in  which  such  court  is  held,  or  by  an}' 
such  laws  hereafter  enacted  which  may  be  adopted  by  general 
rules  of  such  Circuit  or  District  Court,  and  such  courts  may 
from  time  to  time,  by  general  rules,  adopt  such  State  laws  as 
may  hereafter  be  in  force  in  such  State  in  relation  to  remedies 
upon  judgments  as  aforesaid,  by  execution  or  otherwise." 

This  provision  of  the  Revised  Statutes  merel}'  embodies  and 
extends  the  principle  contained  in  the  fourteenth  section  of  the 
judiciary  act  of  1789,  (1  Stat,  at  Large,  81,)  which,  with  the 
subsequent  legislation  of  Congress  in  furtherance  of  it,  has  been 
repeatedl}'  the  subject  of  consideration  in  this  court.  (Palmer 
V.  Allen,  7  Cranch,  550 ;  Wayman  v.  Southard,  10  Wheat.,  1 ; 
Bank  of  the  United  States  v.  Halstead,  10  Wheat.,  51 ;  Boyle 
V.  Zacharie,  6  Peters,  654;  Beers  v.  Haughton,  9  Peters,  355 ; 
Ross  V.  Duval,  13  Peters,  57;  U.  S.  v.  Knight,  14  Peters,  312; 
Duncan  v.  Darst,  1  Howard,  304;  McCracken  v.  Hayward,  2 
Howard,  611 ;  Homer  v.  Brown,  16  Howard,  363.) 

It  is  the  settled  doctrine  of  this  court,  as  established  and  ex- 
plained by  these  authorities,  that  the  power  of  Congress  under 
the  Constitution,  as  well  as  that  of  the  courts  of  the  United 
States  acting  under  its  authority,  extends  to  the  adoption  of 
the  laws  of  the  several  States,  not  only  as  to  the  nature  and 
form  of  writs  of  execution  for  the  enforcement  of  judgments, 
but  also  as  to  all  proceedings  thereupon  ;  as  iu  Beers  v.  Haugh- 
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ton,  supra,  where  it  was  held  to  include  proceedings  on  the 
part  of  the  judgment  debtor  for  his  exoneration  under  insolv- 
ent laws  of  the  State,  from  imprisonment  under  a  ca.  sa.,  and 
the  consequent  discharge  from  liability  of  the  special  bail. 

It  is  contended,  however,  on  behalf  of  the  present  petitioner, 
that  the  proceedings  under  which  be  has  been  committed  to 
the  custody  of  the  mar.shal  and  restrained  of  his  liberty,  in  their 
origin  and  natnre  are  of  equitable  jurisdiction  exclusiveh',  as 
distinguished  from  proceedings  at  common  law,  which,  b}'  the 
prohibitions  of  the  Constitution  of  the  United  States,  Congress 
cannot  lawfully  authorize  the  courts  of  the  United  States  to 
administer  except  by  bill  in  chancery. 

The  jurisdictioji  of  the  courts  of  cbancel-y  in  New  York, 
exercised  prior  to  the  adoption  of  its  present  code,  which  au- 
thorized a  discovery  of  assets  from  a  judgment  debtor  in  aid 
of  an  execution,  was  statutory.  It  was  conferred  and  defined 
by  sees.  38  and  39  of  title  II,  art.  11,  2  Rev.  Stats,  of  New  York, 
173,  174.  It  was  therein  provided,  that  "  whenever  an  execu- 
tion against  the  property  of  a  defendant  shall  have  been  issued 
on  a  judgment  at  law,  and  shall  have  been  returned  unsatisfied, 
in  whole  or  in  part,  the  party  suing  out  such  execution  may- 
file  a  bill  in  chancery  against  such  defendant,  and  any  other 
person,  to  compel  the  discovery  of  any  property  or  thing  in 
action  belonging  to  the  defendant,  and  of  any  property,  money, 
or  thing  in  action  due  to  him  or  held  in  trust  for  him ;  and  to 
prevent  the  transfer  of  any  such  property,  money,  or  thing  in 
action,  or  the  payment  or  delivery  thereof  to  the  defendant, 
•  except  where  such  trust  has  been  created  by,  or  the  fund  so 
held  in  trust  has  proceeded  from,  some  person  other  than  the 
defendant  himself  The  court  shall  have  power  to  compel 
such  discovery  and  to  prevent  such  transfer,  payment,  or  de- 
livery, and  to  decree  satisfaction  of  the  sum  remaining  due  on 
such  judgment  out  of  any  personal  property,  money,  or  things 
in  action  belonging  to  the  defendant,  or  held  in  trust  for  him, 
with  the  exception  above  stated,  which  shall  be  discovered  by 
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the  proceedings  in  chancery,  whether  the  same  were  originally 
liable  to  be  taken  in  execution  at  law  or  not." 

It  is  said  in  argument  by  Mr.  B.  F.  Butler,  in  Mitchell  v. 
Bunch,  2  Paige  Ch:,  606,  (22  Amer.  Dec,  671,)  that  these  pro- 
visions of  the  Revised  Statutes  were  passed  in  affirmance  of 
the  doctrine  of  Hadden  v.  Spader,  20  Johns.,  554.  That  case, 
however,  did  not  go  upon  any  idea  that  a  bill  in  equity  would 
lie  against  a  judgment  debtor  for  a  general  discovery  of  assets, 
but  merely  upon  the  ground  of  a  jurisdiction  to  discover  and 
applj'  equitable  assets  specifically  described ;  the  question  being 
as  it  was  put  by  Woodworth,  J.,  "  whether  a  debtor,  who  has 
placed  his  funds  in  the  hands  of  a  trustee,  where  they  cannot 
be  reached  by  an  execution  at  law,  can  put  his  creditor  at 
defiance  and  enjoy  the  benefit  of  these  funds,  which  ought  to 
be  appropriated  to  the  payment  of  his  debts." 

This  case  was  preceded  by  the  decisions  of  Chancellor  Kent 
in  Hendricks  v.  Kobinsou,  2  Johns.  Ch.,  283 ;  Britikerhofi"  v. 
Brown,  4  Johns.  Ch.,  671 ;  and  McDerraott  v.  Strong,  4  Johns. 
Ch.,  687. 

In  Hendricks  v.  Robinson,  supra,  the  chancellor  said :  "  I 
have  no  doubt  that  this  court  can  and  ought  to  lend  its  aid, 
whenever  that  aid  becomes  requisite  to  enforce  a  judgment  at 
law,  by  compelling  a  discovery  and  account,  either  as  against 
the  debtor,  or  as  against  any  third  person  who  may  have  pos- 
sessed himself  of  the  debtor's  property  and  placed  it  beyond  the 
reach  of  an  execution  at  law.  The  preliminary  step  which 
seems  to  be  required  is  that  the  judgment  creditor  should  have 
made  an  experiment  at  law,  and  bound  the  property,  by  act- 
ually suing  out  execution  ;" — citing  Angell  v.  Draper,  1  Vern. 
399 ;  Lord  Nottingham,  cited  in  1  P.  Wms.,  445 ;  Stileman  v. 
Ashdown,  2  Atk.,  476;  Shirley  v.  Watt,  3  Atk.,  200. 

In  Brinkerhofl:'  v.  Brown,  supra,  he  said  that  it  was  the  set- 
tled rule  in  chancery  that  the  plaintifis  must  show  that  they 
have  taken  out  execution  at  law  and  pursued  it  to  every  availa- 
ble extent  against  the  property  before  they  can  resort  to  that 
court  for  relief;  that  the  presumption  is  that  the  court  which 
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renders  judgment  is  competent  to  enforce  it ;  that  "  if  he  seeks 
aid  as  to  real  estate,  he  must  show  a  judgment  creating  a  lien 
upon  such  estate;  if  he  seeks  aid  in  respect  to  personal  estate, 
he  must  show  an  execution  giving  him  a  legal  preference  or 
lien  upon  the  chattels."  The  opinion  cites  the  case  of  Taylor 
V.  Hill,  1  Eq.  Cas.  Abr.,  132,  pi.  15,  before  Lord  King  in  1705, 
where  the  bill  having  been  tiled  before  execution  for  discovery 
of  particular  specified  effects  of  the  judgment  debtor  in  the 
hands  of  a  third  person,  a  demurrer  was  allowed;  but  the 
chancellor  said  it  w6u]d  not  lie  against  the  debtor  himself,  nor 
against  a  third  person,  to  have  a  general  discovery.  And  in 
McDermott  v.  Strong,  supra,  the  chancellor  said:  "I  regard 
the  law  to  be  clearly  settled,  that  before  a  judgment  creditor 
can  come  here  for  kid  against  the  goods  and  chattels  of  his 
debtor,  or  against  any  equitable  interest  which  he  may  have 
therein,  he  must  first  take  out  execution,  and  cause  it  to  be 
levied  or  returned,  so  as  to  show  thereby  that  his  remedy  at 
law  fails,  and  that  he  has  also  acquired  by  that  act  of  diligence 
a  legal  preference  to  the  debtor's  interest." 

It  is  quite  apparent  from  this  review  of  the  decisions  upon 
the  point  in  New  York  prior  to  the  adoption  of  the  provisions 
of  the  Revised  Statutes  of  that  State  on  the  subject,  that  the 
latter  gave  a  much  more  extensive  remedy  than  was  supposed 
to  exist  by  virtue  of  the  customarj'  jurisdiction  of  the  chancer}' 
court,  particularly  in  requiring,  when  sought,  from  a  judgment 
debtor  a  general  discovery  of  assets,  legal  and  equitable,  for 
the  purpose  of  enabling  the  judgment  creditor  to  apply  them 
to  the  payment  of  his  judgment. 

In  Mitchell  v.  Bunch,  supra.  Chancellor  Walworth  seemed 
to  regard  the  jurisdiction  of  chancery,  independent  of  the 
statute,  as  equally  extensive,  and  refers  to  the  case  of  Edgell 
V.  Haywood  and  Dawe,  3  Atkyn,  352,  decided  by  Lord  Chan- 
cellor Hardwicke  in  1746,  as  a  direct  authority  in  support  of 
the  bill  in  the  case  before  him,  and  as  a  decision  which  had 
never  been  questioned ;  but  the  case  before  Lord  Hardwicke 
was  not  that  of  a  bill  for  general  discovery,  but  for  a  discovery 
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in  respect  to  assets  alleged  to  be  in  the  hands  of  the  co-defend- 
ant as  executor,  applicable  to  the  payment  of  a  legacy  which 
belonged  to  the  judgment  debtor  under  a  will,  and  which  the 
complainant  was  entitled  to  have  appropriated  to  the  payment 
of  his  judgment,  by  virtue  of  the  provisions  of  the  act  of  10 
G-eoi'ge  2,  c.  26,  for  the  relief  of  insolvent  debtors,  under  which 
the  debtor's  person  had  been  discharged,  as  an  insolvent,  from 
liability  to  be  taken  in  execution.  The  right  to  the  remedy  in 
equity  in  that  case  was  put  distinctly  upon  the  ground  that  the 
method  by  which  the  judgment  creditor  might  have  reached  the 
property  of  his  debtor,  by  proceeding  at  law  against  his  person, 
having  been  taken  away  by  the  statute,  the  choses  in  action 
were  equitable  assets  which  a  court  of  chancery  would  appro- 
priate to  the  benefit  of  his  creditors. 

Mr.  Hare,  in  his  Treatise  on  Discovery,  ch.  5,  sec.  3,  p.  84,  ed. 
1876,  states  that  "  there  are  some  early  cases  which  appear  op- 
posed to  the  rule  which  has  been  stated  in  the  preceding  sec- 
tions, that  a  discovery  will  only  be  given  to  be  used  as  evidence 
at  a  trial,"  but  adds  that  "  the  cases  which  arc  cited  in  support 
of  a  jurisdiction  of  this  nature  seem  to  be  chiefly  bills  for  relief 
raising  a  difierent  and  substantive  equity."  He  refers,  how- 
ever, to  Mountfordu.  Taylor,  6  Ves.  Jr.,  788,  as  a  case  where 
Lord  Eldon  seems  to  have  acted  upon  the  doctrine  of  a  general 
right  of  the  creditor  to  a  discovery,  in  order  to  make  his  judg- 
ment available,  in  consequence  of  the  admission  of  its  coi-rect- 
ness  by  counsel.  That  was  the  case  of  a  bill  by  judgment 
creditors  who  had  sued  out  elegits  for  a  discovery  of  freehold 
estates,' charging  that  the  defendant,  upon  his  election  as  a 
member  of  Parliament,  previously  to  the  judgment,  gave  in  his 
qualification,  and  that  if  the  estates  composing  it  were  conv.eyed 
away  since,  it  was  without  consideration.  The  lord  chancellor 
remarked  on  the  hearing  that  he  was  not  quite  clear  that  such  a 
bill  must  not  allege  that  at  a  given  time  the  defendant  was 
seized  of  given  lands,  (not  simply  suggesting,  as  a  fishing  bill, 
that  at  some  time  or  other  he  had  some  land,)  and  that  he  con- 
veyed those  lands  away  fraudulently  to  put  them  out  of  the 
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reach  of  this  creditor.  Afterwards  he  overruled  the  demurrer, 
saying :  "  But  the  bill  charges  that  the  defendant  delivered  in  a 
schedule  of  the  particulars  of  his  estates,  whereby  he  made  out 
his  qualification,  and  that  he  has  conveyed  them  without  consid- 
eration, asevidence  that  he  has  lands  liable  to  execution,  as  they 
maj'  be  unquestionably.     Upon  that  I  think  he  must  answer." 

It  thus  appears  that  the  proceeding  in  aid  of  execution,  in  its 
present  form,  in  New  York,  as  well  as  that  in  which  it  was  ad- 
ministered under  the  Revised  Statutes  by  the  court  of  chancery, 
was  a  statutory  process,  and  did  not  form  any  part  of  that  juris- 
diction in  equity  which,  as  vested  in  the  courts  of  the  United 
States  by  the  Constitution,  is  assumed  to  be  inalienable.  And 
the  remaining  question,  therefore,  becomes  not  so  much  whether 
Congress  may,  by  appropi-iate  legislation,  transmute  an  equita- 
ble into  a  legal  procedure,  as  whether  it  can  in  anywise  change 
the  rules  of  pleading  and  procedure  as  to  courts,  either  of  law 
or  equity,  in  force  in  England  at  the  time  of  the  adoption  of' 
the  Constitution,  or  whether  by  the  adoption  of  that  instrument 
all  progress  in  the  modes  of  enforcing  rights,  both  at  law  and 
in  equity,  was  arrested  and  their  forms  forever  fixed.  To  state 
the  question  is  to  answer  it. 

The  conclusion  will  be  not  less  clear,  however,  if  we  concede 
that  the  proceeding  in  question  belongs  historically,  as  to  its  form, 
to  the  administration  of  chancery  courts.  If  we  regard  its  nat- 
ure, it  will  be  perceived  that  it  is,  so  far  as  it  relates  merely  to 
the  discovery  of  the  debtor's  assets,  a  collateral  and  auxiliary 
remedy.  If  the  discovery  results  in  ascertaining  the  existence 
of  property  subject  to  levy  under  execution,  then  the  remedy 
at  law  is  perfectly  restored ;  or  if,  by  lawful  power  over  the 
person  of  the  debtor,  he  may  be  compelled  by  a  court  of  law 
to  apply  his  property  to  the  payment  of  his  creditor's  claim, 
the  satisfaction  is  complete.  If,  on  the  other  hand,  other  par- 
ties with  adverse  claims  are  revealed,  or  obstacles  to  the  pur- 
suit of  the  legal  rights  of  the  judgment  creditor  are  brought 
to  light,  or  the  interests  to  be  subjected  are  not  cognizable 
at  law,  or  the  equities  require  to   be  marshalled,  it  may  be 
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that  relief  can  only  then  be  had  in  a  court  of  equity,  where  all 
parties  can  be  made  to  appear,  all  conflicting  claims  adjudicated, 
and  the  complete  remedy  moulded  to  fit  the  circumstances  of 
the  case. 

But  here  we  have  nothing  to  do  with  any  question  but  that 
of  discovery.  The  only  relief  sought  is  knowledge  of  property' 
belonging  to  the  debtor,  applicable,  either  at  law  or  in  equity, 
to  the  payment  of  the  creditor's  judgment.  What  shall  be  done, 
after  that  knowledge  has  been  acquired,  is  to  be  determined 
upon  the  circumstances  as  they  may  then  appear,  and  cannot 
now  be  considered ;  for  the  proceeding  for  discovery  is  distinct 
and  entirely  separable  irqpi  the  subsequent  relief,  if  any  shall 
then  be  sought. 

Now,  it  is  of  the  essence  of  the  jurisdiction  of  courts  of 
equity,  in  bills  of  discovery  merely,  that  it  is  in  aid  of  the 
legal  right;  and  it  is  a  fundamental  rule,  prescribed  for  the 
exercise  of  that  jurisdiction,  in  the  words  of  Story,  (Eq.  Jur., 
sec.  1495,)  that  "  courts  of  equity  will  not  entertain  a  bill  for 
discovery  to  assist  a  suit  iu  another  court  if  the  latter  is,  of 
itself,  competent  to  grant  the  same  relief;  for  in  such  a  case 
the  proper  exercise  of  the  jurisdiction  should  be  left  to  the 
functionaries  of  the  court  where  the  suit  is  depending."  It 
follows,  then,  that  although  at  one  time  courts  of  equity  would 
entertain  bills  of  discovery  in  aid  of  executions  at  law,  because 
courts  of  law  were  not  armed  with  adequate  powers  to  execute 
their  own  process,  yet  the  moment  those  powers  were  suffi- 
ciently enlarged  by  competent  authority  to  accomplish  the 
same  beneficial  result,  the  jurisdiction  iu  equity,  if  it  did  not 
cease  as  unwarranted,  would  at  least  become  inoperative  and 
obsolete.  A  bill  in  equity  to  compel  disclosures  from  a  plain- 
tifl'  or  defendant  of  matters  of  fact  peculiarly  within  his  knowl- 
edge, essential  to  the  maintenance  of  the  legal  rights  of  either 
in  a  pending  suit  at  law,  would  scarcely  be  resorted  to,  unless 
uuder  special  circumstances,  now,  when  parties  are  competent 
witnesses,  and  can  be  compelled  to  answer  under  oath  all  rel- 
evant interrogatories  properly  exhibited;  nor  to  compel  the 
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production  of  books,  deeds,  or  other  docnments,  important  as 
instruments  of  evidence,  when  the  court  of  law  in  which  the 
suit  is  pending  is  authorized  by  summary  proceedings  to  en- 
force the  same  right. 

But,  even  conceding  that  such  enlargements  of  the  powers 
of  courts  of  law  do  not  deprive  courts  of  equity  of  jurisdic- 
tion theretofore  exercised,  no  one  has  ever  supposed  that  they 
were  illegitimate  intrusions  upon  the  exclusive  domain  of 
equity,  or  produced  any  confusion  of  boundaries  between  the 
two  systems.  No  one  has  ever  questioned  the  authority  of 
Congress  to  make  parties  to  a  suit  competent  witnesses,  or  to 
confer  upon  courts  of  law  power  to  compel  the  production  of 
books  and  papers,  because  discovery  was  an  ancient  head  of 
equitable  jurisdiction.  It  is  the  very  office  of  the  principle 
of  equity  to  supply  defects  in  the  law,  and  it  is  not  to  be 
regarded  as  anomalous  that  the  technical  law  should,  in  the 
course  of  its  necessary  development,  incorporate  into  its  own 
organization  improvements  in  procedure  first  introduced  as 
equitable  remedies.  It  is  this  very  capacity  of  parallel  growth 
that  constitutes  and  perpetuates  the  hai-raonious  co-existence 
of  the  two  departments  of  our  jurisprudence.  Its  history 
furnishes  many  examples  and  illustrations  of  this  tendency 
and  of  its  results. 

And  certainly  there  is  nothing  in  the  nature  of  an  exami- 
nation of  a  judgment  debtor  upon  the  question  as  to  his  litle 
to  and  possession  of  property  applicable  to  the  payment  of  a 
judgment  against  him,  and  of  the  fact  and  particulars  of  any 
disposition  he  may  have  made  of  it,  which  would  render  it 
inappropriate  as  a  proceeding  at  law,  under  the  orders  of  the 
court  where  the  record  of  the  judgment  remains  and  from 
which  the  execution  issues.  8uch  examinations  are  familiar 
features  of  every  system  of  insolvent  and  bankrupt  laws,  the 
administration  of  which  belongs  to  special  tribunals  and  forms 
no  necessary  part  of  the  jurisdiction  in  equity.  It  is  a  mere 
matter  of  procedure,  not  involving  the  substance  of  any  equi- 
table right,  and  may  be  located  by  legislative  authority  to 
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meet  the  requirernents  of  judicial  convenience.  Whatever 
logical  or  historical  distinctions  separate  the  jurisdictions  of 
equity  and  law,  and  with  whatever  effect  those  distinctions 
may  be  supposed  to  be  recognized  in  the  Constitution,  we  ai'e 
not  of  opinion  that  the  proceeding  in  question  partakes  so 
exclusively  of  the  nature  of  either  that  it  may  not  be  author- 
ized, indiiierently,  as  an  instrument  of  justice  in  the  hands  of 
courts  of  whatever  description. 

The  application  for  the  writ  of  habeas  corpus  is  accordingly 
denied. 

Denied. 


C.  E.  Mitchell,  administrator  de  bonis  non  of  C.  S.  Bar- 
ron, DECEASED,  V.  JOHN  H.  DOWELL  AND  H.  M.  MaNDEVILLE, 

late  partners  as  J.  H.  Dowell  &  Co. ;  and  John  H.  Dow- 
ell  and  H.  M.  Mandeville,  late  partners  as  J.  H.  Dow- 
ell  &  Co.,  V.  C.  E.  Mitchell,  administrator  de  bonis  non 
OF  C.  8.  Barron,  deceased. 

May  8,  1882. 

1.  Where  a  cause  of  action  cognizable  at  law  is  entertained  In  equity  on 

the  ground  of  some  equitable  relief  sougiit  by  the  bill,  which,  ft  turns 
out,  cannot,  for  defect  of  pi'oof  or  otiier  reason,  be  granted,  the  court 
Is  without  jurisdiction  to  proceed  furthei-,  and  should  dismis.*  the  bill 
and  remit  the  cause  to  a  court  of  law. 

2.  Hence,  where  a  suit  in  chancery  was  instituted  to  foreclose  a  mortgage 

securing  certain  noteg,  and  the  mortgage  turns  out  on  the  proofs  to  be 
void,  the  court  has  no  jiu-isdiction  to  give  a  personal  decree  on  the 
notes,  and  should  dismiss  the  bill  witliont  prejudice. 

Appeals  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Arkansas. 

These  are  cross-appeals  from  the  same  decree,  and  they 
bring  up  the  same  record.  The  original  bill  was  tiled  August 
22,  1877,  by  John  H.  Dowell  and  H.  M.  Mandeville,  lately 
partners  under  the  name  of  J.  H.  Dowell  &  Co.,  against  one 
Askew,  as  administrator  of  the  estate  of  Claiborne  S.  Barron, 
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deceased,  Margaret  Barron,  his  widow,  his  three  children,  and 
William  H.  Brazell.  Askew  resigned  pending  the  suit,  and 
C.  E.  Mitchell,  the  administrator  de  bonis  no7i,  was  made  party 
defendant  in  his  stead. 

The  object  of  the  bill  was  to  foreclose  a  mortgage  executed 
by  William  H.  Brazell  as  surviving  partner  of  the  late  firm 
of  Barron  &  Brazell,  in  the  name  of  said  firm,  on  certain 
real  estate  in  the  State  of  Arkansas,  to  secure  three  notes  for 
$2,851  each,  also  executed  by  Brazell  in  the  name  of  the  firm 
and  as  surviving  partner  thereof. 

It  appeared  from  the  evidence  that  in  the  year  1873  the 
complainants  were  cotton  factors  and  commission  merchants 
in  St.  Louis,  and  on  October  4  of  the  same  year  Barron  and 
Brazell  formed  a  partnership  under  the  name  of  Barron  & 
Brazell,  to  continue  two  years,  and  at  once  began  business. 

The  complainants  became  the  factors  and  commission  mer- 
chants of  Barron  &  Brazell.  On  October  4,  1875,  the  day 
upon  which  the  partnership  expired  by  its  own'  limitation, 
Barron  died.  His  firm  was  'on  that  da}'  indebted  to  complain- 
ants for  advances  in  the  sum  of  $15,989.  Brazell  as  surviving 
partner  was  left  in  possession  of  the  assets  of  the  late  firm, 
consisting  of  a  Lirge  stock  of  goods  and  a  large  number  of 
notes  and  accounts.  With  these  assets  Brazell  continued 
business  in  the  firm-name  until  the  making  of  the  notes  and 
mortgage  which  are  the  basis  of  this  suit. 

On  April  15,  1876,  upqn  an  accounting  and  settlement  be- 
tween the  complainants  and  Brazell,  there  was  found  to  be 
due  the  former  the  sum  of  $8,456.  Thereupon  Brazell,  in 
the  name  of  the  late  firm  of  Barron  &  Brazell,  made  and  de- 
livered to  complainants  three  notes,  which  in  the  aggregate 
amounted  to  the  sum  so  found  due,  and  to  secure  the  same 
executed  a  mortgage  on  a  parcel  of  real  estate  in  the  town  of 
Hope,  in  the  State  of  Arkansas,  the  legal  title  to  which  had 
been  in  Barron  at  the  time  of  his  death. 

The  defenses  made  to  the  bill  were :  (1)  That  there  was 
nothing  due  from  the  late  firm  of  Barron  &  Brazell  on  the 
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notes  which  the  mortgage  was  given  to  secure ;  and  (2)  that 
neither  Brazell  nor  the  lirra  of  Barron  &  Brazell  had  any  title 
to  the  real  estate  convej'ed  by  the  mortgage,  but  that  it  had 
been  the  individual  property  of  Barron,  and  on  his  death  de- 
scended to  his  heirs,  and  that  the  mortgage  executed  upon  it 
by  Brazell  after  Barron's  death  was  therefore  void. 

Upon  final  hearing  the  Circuit  Court  was  of  opinion  that 
the  amount  specified  in  the  notes,  to  secure  which  the  mort- 
gage was  executed,  was  due  to  the  complainants  from  Brazell 
and  the  estate  of  Barron,  his  late  partner,  but  was  also  of 
opinion  that  the  real  estate  described  in  the  complainants'  bill, 
and  alleged  to  be  partnership  property  of  the  late  tirm  of 
Barron  &  Brazell,  had  never  been  the  property  of  the  partner- 
ship, but  had  been  the  individual  property  of  Barron,  and 
that  the  title  thereto  was  in  his  .heirs,  and  that  Brazell,  as  sur- 
viving partner,  "  had  no  right  or  authority  to  execute  said 
mortgage  on  said  property,  and  that  said  mortgage  deed  was 
void  and  of  no  eft'ect." 

Thereupon  the  court  decreed  that  "  so  much  of  complain- 
ants' bill  as  prays  a  decree  of  foreclosure  of  said  mortgage  be 
denied,"  and  rendered  a  decree  against  the  administrator  of 
Barron's  estate  and  Brazell  for  the  amount  due  on  the  notes 
pui'porting  to  be  secured  by  the  mortgage. 

The  complainants  and  the  administrator  of  the  estate  of 
Barron  have  both  appealed  from  this  decree. 

Clark  ^  Williams,  for  Mitchell. 

W.  F.  Henderson  and  A:  H.  Garland,  for  Dowell  &  Co. 

Woods,  J. — Without  going  into  a  discussion  of  the  evidence 
on  the  subject,  we^  declare  our  opinion  to  be  that  the  Circuit 
Court  was  right  in  holding  that  the  title  to  the  property  de- 
scribed in  the  mortgage  executed  by  Brazell  in  the  name  of 
the  late  tirm  of  Barron  &  Brazell  had  never  been  either  in  the 
late  firm  or  in  Brazell,  but  was  in  Barron,  the  deceased  mem- 
ber of  the  firm,  at  the  time  of  his  death,  and  that  at  the  date 
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of  the  mortgage  the  title  of  the  mortgaged  premises  was  in 
the  heirs  of  Barron. 

When  this  fact  was  established  by  the  evidence  and  found 
by  the  court  below,  its  jurisdiction,  sitting  as  a  court  of  equit}', 
to  proceed  any  further  in  the  cause  was  lost,  and  it  was  with- 
out authority  to  render  a  decree  upon  the  notes  which  the 
invalid  mortgage  was  intended  to  secure. 

When  the  court  found  there  was  no  mortgage,  there  was 
nothing  left  for  it  to  act  upon  but  the  promissory  notes,  and 
on  that  cause  of  action  there  was  a  plain,  adequate,  and  com- 
plete remedy  at  law,  and  it  should  have  dismissed  the  bill 
without  prejudice  to  an  action  at  law. 

The  rule  is  that  where  a  cause  of  action  cognizable  at  law  is 
entertained  in  equity  on  the  ground  of  some  equitable  relief 
sought  by  the  bill,  which  it  turns  out  cannot,  for  defect  of 
proof  or  other  reason,  be  granted,  the  court  is  without  juris- 
diction to  proceed  further,  and  should  dismiss  the  bill  and 
remit  the  cause  to  a  court  of  law.  (Eussell  v.  Clarke,  7 
Cranch,  69 ;  Price's  Patent  Candle  Co.  v.  Bauwen's  Patent 
Candle  Co.,  4  Kay  &  Johnson,  727 ;  Bailey  v.  Taylor,  1  Eus- 
sell &  Mylne,  75  ;  French  v.  Howard,  3  Bibb,  303 ;  Robinson 
V.  Gilbreth,  4  Bibb,  184;  Nourse  V.Gregory,  3  Litt,  (Kv.,) 
378.) 

We  are  of  opinion,  therefore,  that  the  decree  of  the  Circuit 
Court  should  be  reversed  and  the  cause  remanded  with  di- 
rections to  dismiss  the  bill  without  prejudice  to  an  action  at 
law  on  the  notes  which  the  invalid  mortgage  purported  to 
secure.     And  it  is  so  ordered. 

Ebvbrsed. 
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Benjamin  F.  Flanders,  deputy  general  agent  op  the  Treas- 
ury Department  of  the  United  States,  v.  Abraham  B. 
Seelye. 

May  8,  1882. 

A  New  Orleans  firm  receives  from  a  special  treasury  agent  certain  cotton 
seized  under  the  act  of  March  12,  1863,  and  at  his  request  pays  cer- 
tain charge.*  on  it.  On  a  subsequent  order  the  Arm  delivers  up  the 
cotton  to  tlie  claimant  of  it  and  collects  from  him  these  charges, 
which  are  paid  under  protest.  The  claimant  before  obtaining  the 
cotton  gives  a  bond  to  save  harmless  the  government  and  the  treas- 
ury agents  on  account  of  the  seizure  and  detention  of  tlie  cotton  and 
of  any  damages  they  might  sustain  by  reason  of  such  seizure.  The 
claimant  sues  the  firm  for  the  charges  so  paid  and  recovers  them 
back.  On  suit  b}'  one  of  the  firm  against  the  treasury  agent :  Held, 
That  as  the  firm  had  not  notified  the  agent  of  the  pendency  of  the 
suit,  nor  called  him  in  to  defend  it,  he  was  not  liable  unless  he  could 
not  have  successfully  defended  the  suit  brought  by  the  claimant,  and 
that  the  court  having  given  a  certificate  of  probable  cause,  tlie  bond 
given  by  tlie  claimant  would  have  been  a  ])erfect  protection  to  the 
officer,  and  there  could  have  been  no  recovery  against  him. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

S.  F.  Phillips,  Solicitor-  General,  for  plaintift'  ia  error. 

H.  N.  Ogden,  for  defendant  in  error. 

Blatchford,  J. — This  suit  was  brought  in  the  Sixth  District 
Court  for  the  parish  of  Orleans,  in  the  State  of  Louisiana,  by 
Seelye,  the  defendant  in  error,  against  Flanders,  the  plaintift' 
in  error,  in  November,  1871,  and  was  removed  by  certiorari, 
before  issue  joined,  into  the  Circuit  Court  for  the  District  of 
Louisiana.  In  his  petition  filed  in  the  State  court,  Seelye 
claimed  to  recover  from  Flanders  the  sum  of  $6,233.61,  with 
legal  interest  from  judicial  demand.  The  grounds  of  the  claim, 
as  set  forth  in  the  petition,  were,  that  in  March,  1866,  one 
hundred  and  seventy-eight  bales  of  cotton  were  delivered  at 
the  pickery  of  the  firm  of  Seelye  &.  Atwood,  in  New  Orleans, 
of  which  firm  Seelye  was  a  member,  under  the  instructions  of 
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Planders,  who  was  at  that  time  acting  supervisor  and  special 
agent  of  the  Treasury  Department  of  the  United  States;  that 
the  firm  received  from  Flanders  at  the  same  time  a  written 
order  to  pay  the  charges  on  the  cotton,  amounting  to  $5,907.45 ; 
that  the  firm,, in  obedience  to  those  instructions,  received  the 
cotton  and  paid  the  charges;  that  in  April,  .1866,  the  firm 
received  an  order  from  one  Burbridge,  supervisor  and  special 
agent  of  the  Treasury  Department  of  the  United  States,  direct- 
ing them  to  deliver  said,  cotton  to  one  Harrison,  but  to  retain 
the  charges  and  expenses  on  said  cotton ;  that  in  obedience  to 
said  order  the  firm  delivered  the  cotton  to  Harrison,  and  re- 
ceived from  him  the  amount  of  charges  originally  paid  by 
them,  and  their  own  charges  for  storage  of  the  cotton,  being 
in  all  $6,063.81 ;  that  the  amount  was  paid  by  Harrison  under 
protest,  and  he  subsequently  sued  Seelye  and  another  person, 
as  composing  the  firm,  and  recovered  a  judgment  against  them 
in  the  Circuit  Court  of  the  United  States  for  $4,061.45,  with 
interest  from  June,  1866,  to  July,  1871,  and  costs,  making  in 
all  $5,891.44;  that  that  sum  was  paid  by  Seelye  to  Harrison' 
in  satisfaction  of  that  judgment;  that  he  also  paid,  as  costs  of 
court  in  that  suit,  $92,  and  for  counsel  fees  in  defending  the 
suit  $250 ;  and  that  these  sums,  with  the  artiouut  of  the  judg- 
ment, make  the  $6,233.61.  The  petition  alleges  that  all  that 
Seelye  so  did  in  the  premises,'  and  all  that  he  was  so  finally 
compelled  to  pay,  was  the  direct  result  of  the  written  orders 
received  by  the  firm  from  Flanders,  and  claims  that  Flanders 
is  bound  to  reimburse  to  him  the  entire  amount  so  paid,  either 
in  direct  obedience  to  his  orders,  or  as  the  necessary  result  of 
that  obedience.  In  January,  1872,  Flanders  tiled  exceptions 
in  the  Circuit  Court  to  the  petition,  which  were  overruled  by 
the  court  in  April,  1872.  These  exceptions  raised  the  ques- 
tions that  Seelye  had  no  right  of  action  alone,  and  that  the 
court  had  no  jurisdiction.  After  the  overruling  of  these  ex- 
ceptions, Flanders  filed  a  pleading  combining  exceptions  with 
an  answer.  The  exceptions  related  to  the  defenses  of  prescrip- 
tion and  want  of  jurisdiction.     The  answer  set  up  that  when 
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Seelye  received  the  cotton  from  Flanders  and  paid  the  chf\rges, 
he  knew  that  Flanders  had  taken  the  cotton  in  his  said  official 
capacity,  acting  under  the  act  of  Congress  approved  March  12, 
1863 ;  (12  Stats,  at  Large,  820 ;)  that  the  charges  directed  by. 
Flanders  to  be  paid  were  a  legal  charge  on  the  cotton  under 
the  provisions  6f  said  act;  that  they  were  refunded  by  Har- 
rison to  the  firm  as  an  admitted  claim ;  that  Harrison  then 
brought  the  said  suit  to  recover  back  the  amount  he  had  so 
allowed  and  paid ;  that  the  defendants  in  said  suit  set  up  in 
their  answer  therein  that  they  received  the  cotton  from  Flan- 
ders, acting  as  such  special  agent,  and  paid  by  his  orders  the 
charges  thereon,  and  the  same  were  lawful  charges  thereon, 
and  were  acquiesced  in  by  Harrison  and  reimbursed  to  them; 
that  after  judgment  in  the  suit  the  defendants  in  it  sued  out  a 
writ  of  error  to  this  court,  which  writ  thej'  failed  to  prosecute, 
and  it  was,  therefore,  dismissed  by  this  court  in  December, 
1870 ;  that  in  July,  1871,  they  voluntarily  paid  the  judgment; 

■  that  the  defense  set  up  in  the  suit  was,  if  founded  in  fact,  a 
good  and  valid  one,  and  their  neglect  to  prosecute  it  cannot 
be  allowed  to  operate  to  the  prejudice  of  Flanders;  that  the 
Circuit  Court  had  no  jurisdiction  in  the  suit;  that  Seelye  lo£t 
all  recourse  against  Flanders,  if  a,nj  he  ever  had,  by  reason  of 
his  failure  to  plead  to  the  jurisdiction  of  the  Circuit  Court  in 
the  suit,  and  because  of  his  failure  to  prosecute  said  writ  of 
error ;  and  that  Flanders  is  not  responsible  for  the  costs  in- 

'curred  by  Seelye  in  the  suit,  or  for  his  counsel  fees  therein. 
The  answer  concluded  with  these  words :  "And  for  all  such 
matters  and  things  in  plaintiff's  petition  contained  as  are  not 
herein  replied  to,  respondent  for  answer  pleads  the  general 
issue,  and  prays  to  be  hence  dismissed  with  costs."  The  suit 
was  tried  by  a  jury  in  the  Circuit  Court  in  April,  1873.  On 
the  19th  of  March,  1874,  the  court  set  aside  the  verdict  and 
granted  a  new  trial.  On  the  27th  of  March,  1874,  an  excep- 
tion was  filed  alleging,  as  a  peremptory  exception  to  the  peti- 
tion and  the  action,  that  the  allegations  in  the  petition,  if  true 
as  pleaded,  are  insufficient  in  law  to  entitle  the  plaintiff  to  any 
49  t4 
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recovery  against  the  defendant;  "for  the  same  do  not  disclose 
any  cause  of  action  in  behalf  of  said  plaintiff  against  said  de- 
fendant." The  suit  remained  in  this  condition  for  nearly  five 
•years,  when,  in  January,  1879,  tho  defendant  pleaded  all  ap- 
plicable prescriptions  as  a  peremptory  exception.  Then  the 
parties  filed  a  written  stipulation  agreeing  to  waive  the  inter- 
vention of  a  jury,  and  submitting  the  cause  to  the  court  "upon 
the  issues  of  fact  as  well  as  of  law."  The  findings  and  the 
judgment  of  the  Circuit  Court  are  embraced  in  one  paper.  It 
states  that  the  court,  "having  heard  the  evidence  and  the 
arguments  of  counsel,  overrules  all  the  exceptions  taken  by 
defendant  to  the  plaintiff's  petition."  It  then  specially  finds 
the  facts,  and  awards  judgment  to  the  plaintiff  for  $6,233.61, 
with  interest  and  costs.  It  also  grants  a  certificate  of  probable 
cause  for  the  seizure  of  the  cotton,  and  for  all  the  doings  of 
Flanders  in  the  premises,  as  deputy  general  agent  of  the 
Treasury  Department  of  the  United  States,  and  directs  that 
no  execution  shall  issue  on  the  judgment.  There  is  no  bill  of 
exceptions  in  the  record.  As  the  findings  are  special,  the 
review  by  this  court  may  extend  to  the  determination  of  the 
sufficiency  of  the  facts  found  to  support  the  judgment. 

The  following  facts  were  found  by  the  Circuit  Court,  only 
those  being  stated  here  which  are  material  in  the  view  we 
take  of  the  case,  although  some  others  were  found :  The  178 
bales  of  cotton  were  seized  while  in  the  possession  of  Harrison, 
under  color  of  the  act  of  March  12,  1863,  (12  U.  S.  Stats,  at 
Large,  820,)  by  an  assistant  special  agent  of  the  Treasury  De- 
partment of  the  United  States.  The  cotton  was  shipped  from 
Shreveport,  consigned  to  one  Burbridge,  supervising  special 
agent  of  the  Treasury  Department  at  New  Orleans,  subject  to 
charges  and  freight  amounting  to  $5,907.45.  Seelye's  firm 
received  the  cotton  from  a  steamboat  and  gave  a  receipt  for  it, 
which  stated  that  they  held  it  subject  to  the  order  of  the  col- 
lector of  the  port  of  New  Orleans.  The  firm  paid  said  amount 
of  freight  and  charges  to  the  steamboat,  on  an  order  signed 
by  Flanders,  as  deputy  general  agent,  reading  thus :  "  Seelye 
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&  Atwood's  press  will  pay  the  within  charges  and  hold  the 
amount  against  the  cotton."     This  was  in  March,  1866.     On 
the  18th  of  April,  1866,  Flanders,  as  such  deputy  general 
agent  of  the  Treasurj'  Department,  issued,  an  order  to  Bur- 
bridge,  as  such  supervising  special  agent,  directing  him  to  re- 
lease the  cotton  to  Harrison,  on  his  giving  a  bond  in  $25,000 
to  save  harmless  the  Government  of  the  United  States  for 
seizure,  detention,  or  damage.     On  the  same  day  Harrison 
executed  his  bond  in  that  amount,  In  which  he  bound  himself 
to  save  harmless  the  seizing  agent,  and  all  other  agents  and 
officers  of  the  Treasury  Department,  and  also  the  Government 
of  the  United  States,  on  account  of  the  seizure  and  detention 
of  the  cotton  and  on  account  of  any  damages  they  might  sus- 
tain by  reason  of  said  seizure.     On  the  next  day  Burbridge 
issued  an  order  directing  Seelye  &  Atwood  to  deliver  the 
cotton  to  Harrison  on  his  paying  all  proper  and  legitimate 
charges,  including  the  charges  for  transportation  to  Shreveport. 
The  firm  delivered  the  cotton  to  Harrison  on  the  23d  of  April, 
and  he  then  paid  them  the  ^5,907.45  claimed  as  charges  on 
the  cotton,  and  they  gave  him  a  receipt  for  it,  which  stated 
that  he  reserved  "  all  rights  or  claims  not  relinquished  under 
order  of  the  treasury  agent  who  released  said  cotton  to  him." 
Shortly  afterwards  Harrison  sued  the  firm  in  a  court  of  the 
State  to  recover  back  the  amount  so  paid  by  him.     The  firm 
removed  the  suit  into  the  Circuit  Court  of  the  United  States, 
and  tiled  their  answer  averring  that  they  received  the  cotton 
by  order  of  Flanders,  special  agent  of  the  Treasury  Depart- 
ment, and  by  his  order  paid  the  charges  on  the  same,  which 
were  reimbursed  to  them  by  Harrison  on  the  delivery  of  the 
cotton,  and  that  the  same  were  lawful  charges  on  the  cotton, 
acquiesced  in  and  paid  by  Harrison  on  the  delivery  of  the  cot- 
ton, and  further  pleading   a  general  denial.     In  February, 
1868,  a  iipal  judgment  was  rendered  in  favor  of  Harrison 
against  the  firm  for  $4,661.45,  from  which  the  firm  sued  out  a 
writ  of  error  to  this  court,  which  was  dismissed  with  costs  by 
this  court,  for  want  of  prosecution,  in  December,  1870.     In 
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July,  1871,  Seelye  paid  oot  of  his  individual  means  to  Har- 
rison $5,891.44,  in  full  satisfaction  of  said  judg^ment  and 
costs.  In  defending-  the  suit  Seelye  paid  from  his  individual 
means  $92  costs  and  |250  counsel  fees. 

As  grounds  for  reveraing  the  judgment  below,  the  counsel 
for  the  plaintiff  in  error  contends  in  his  brief  that  there  is 
nothing  to  show  that  Harrison  could  have  regained  the  cotton 
except  upon  the  very  conditions  which  he  accepted,  namely, 
that  be  would  receive  it  at  TSTew  Orleans  and  would  defray  all 
charges  connected  with  its  having  been  carried  thither;  that 
except  the  redelivery  of  the  cotton,  the  record  shows  nothing 
to  defeat  the  presumption,  arising  from  the  time  and  place  of 
the  seizure,  that  the  cotton  was  properly  captured  and  might 
have  been  held  ;  that  the  judgment  obtained  by  Harrison  was 
res  inter  alios  as  against  Flanders ;  that  Seelye  cannot  recover 
in  this  suit  without  showing  that  he  could  not  have  successfully 
resisted  the  suit  by  Harrison  ;  that  the  agreement  of  Harrison 
to  hold  the  United  States  harmless  on  account  of  the  seizure 
required  him  to  repay  to  the  United  States  any  money  which 
they  had  already  paid  upon  that  account,  as  well  as  any  which 
they  might  thereafter  pay  because  of  obligations  then  existing  ; 
that  the  question  in  its  present  form  is  not  affected  by  the  fact 
that  Harrison  paid  Seelye  without  waiting  for  the  United  States 
to  pay  Seelye,  and  then  demand  repayment  from  Harrison  ; 
that,  in  point  of  right,  Harrison,  by  paying  Seelye,  paid  his 
own  debt ;  that  his  Accepting  from  Burbridge  an  order  for  the 
cotton,  on  paying  all  proper  and  legitimate  charges,  including 
the  charges  for  transportation  to  Shreveport,  is  a  contempora- 
neous interpretation  of  what  was  meant  by  saving  the  United 
States  and  their  agents  harmless ;  that,  originally,  Seelye  &  At- 
wood  might  have  recovered  from  the  United  States,  or,  per- 
haps, from  Flanders,  for  the  freight  and  charges  paid  on  the 
order  of  Flanders,  but  the  acceptance  of  payment  from  Harri- 
son, who  acted  in  the  matter  substantially  as  an  agent  of  the 
United  States,  ended  the  original  obligation  ;  and  that  no  sub- 
sequent transaction  between  Harrison  and  Seelye,  whether 
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voluntary  or  involuntary  on  the  part  of  Seelye,  could  revive 
such  obligation,  or  impose  any  new  duty  in  the  premises  on 
either  the  United  States  or  Flanders. 

It  is  manifest  that  the  judgment  rendered  against  Flanders 
in  the  present  suit  is  founded  on  the  fact  that  Harrison  re- 
covered his  judgment  against  the  firm,  and  that  Seelye  paid  to 
Harrison  the  amount  of  that  judgment,  and  also  paid  the  ex- 
penses of  defending  the  suit  in  which  the  judgment  was  re- 
covered. The~  petition  shows  this,  and  so  do  the  lindings  and 
judgment.  The  amount  claimed  by  Seelye  in  the  petition  and 
the  amount  recovered  by  him  is  the  exact  amount  of  the  Har- 
rison judgment  recovered  July  13,  1871,  and  of  the  costs  and 
counsel  fees  paid  by  Seelye.  Prior  to  the  bringing  of  the  suit 
by  Harrison,  the  iirm  had  been  fully  reimbursed  by  Harrison 
for  the  charges  which  they  had  paid  and  incurred  on  the  order 
of  Flanders.  Although  the  judgment  in  that  suit,  and  the 
payment  by  Seelye  of  its  amount  and  of  the  expenses  attend- 
ant on  the  defense  of  the  suit,  are  the  sole  ground  of  the  claim 
made  in  the  present  suit  and  the  sole  foundation  of  the  judg- 
ment recovered  in  it,  yet  Flanders  was  neither  a  party  nor  a 
privy  to  the  suit  brought  by  Harrison,  and  it  is  not  alleged  in 
the  petition,  nor  found  as  a  fact  by  the  Circuit  Court,  that 
Flanders,  or  the  Government  of  the  United  States,  or  any  offi- 
cer or  agent  of  the  government,  had  any  notice  of  the  bring- 
ing or  pendency  of  the  suit  brought  by  Harrison,  or  any  oppor- 
tunity to  assume  or  control  or  take  part  in  its  defense.  The 
recovery  in  the  present  suit  is,  by  the  operation  of  the  certifi- 
cate of  probable  cause  granted  by  the  Circuit  Court,  under 
section  989  of  the  Revised  Statutes,  made  substantially  a  re- 
covery against  the  government,  to  be  paid  out  of  the  treasury. 
All  relationship  between  Seelye  and  his  firm  on  one  side  and 
the  government  and  its  agents  and  officers  on  the  other  side 
ceased  entirely  when  the  firm  was  reimbursed  by  Harrison  and 
the  cotton  was  delivered  to  Harrison.  The  firm  held  the  cot- 
ton, by  authority  of  Flanders,  as  security  for  the  charges  which 
they  paid  by  his  order,  and  they  held  it  as  security  also  for  their 
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storage  charges.  They  parted  with  the  cotton  because  all  their 
claims  against  it  were  reimbursed,  and  with  the  closing  of  that 
transaction  their  agency,  and  that  of  Seelj'e  as  representing  the 
government,  or  Flanders,  in  any  capacity,  in  connection  with 
the  transaction,  entirely  ceased. ,  Neither  the  firm  nor  Seelye 
had  any  such  representative  capacity  in  defending  the  suit 
brought  by  Harrison.  There  is  not  in  the  petition  any  allega- 
tion of  any  fact  which  tends  to  show  that  the  government  or 
Flanders  is  bound  by  the  judgment  in  the  suit  brought  by  Har- 
rison, nor  is  any  such  fact  stated  in  the  findings  made  by  the 
Circuit  Court.  The  petition  merely  alleges  that  all  that  Seelye 
did,  and  all  that  he  was  compelled  to  pay,  was  the  direct  result 
of  the  orders  of  Flanders,  and  that  Flanders  is  bound  to  reim- 
burse to  him  the  amount  so  paid,  either  in  direct  obedience  to, 
his  orders,  or  as  the  necessary  result  of  that  obedience.  The 
payment  of  the  Harrison  judgment  was,  however,  in  no  proper 
sense  the  result  of  any  obedience  to  any  order  of  Flanders. 
Not  onlj'  is  there  not  in  the  special  findings  any  finding  of  any 
facts  which  tend  to  make  the  Harrison  judgment  of  any  binding 
or  probative  force  as  against  Flanders,  as  a  party  or  a  privy  to 
it,  but  the  finding  in  regard  to  the  Harrison  bond  is  conclusive 
to  show  that  no  judgment  in  favor  of  Harrison  against  Seelye 
&  Atwood  can  be  used  to  aid  in  establishing  the  present  claim 
against  Flanders  and  the  government,  unless  it  appears  affirm- 
atively that  they  had  notice  of  the  Harrison  suit  and  an  oppor- 
tunity to  defend  it.  The  answer  of  Flanders  in  the  present 
suit  alleges  that  the  charges  which  he  directed  Seelye  &  At- 
wood to  pay  were  legal  charges  on  the  cotton  under  the  act  of 
Congress  referred  to,  and  that  they  were  refunded  to  them 
by  Harrison  "as  an  admitted  claim."  It  also  alleges  that 
Seelye  &  Atwood,  in  their  answer  in  the  Harrison  suit,  averred 
that  the  charges  which  they  paid  were  lawful  charges  on  the 
cotton  and  were  acquiesced  in  by  Harrison  and  reimbursed 
to  them.  Proof  of  such  admission  of  and  acquiescence  in  the 
claim  by  Harrison  was  therefore  admissible,  and  was  made  by 
proving  that  Harrison  gave  at  the  time  the  bond  referred  to. 
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In  view  of  the  provisions  of  that  bond  it  is  diiiicult  to  see  why, 
as  against  Flanders,  Harrison  is  not  debarred  from  saying  that 
he  did  not  admit  and  acquiesce  in  the  lawfulness  and  propriety 
of  the  charges  which  he  paid  to  Seelye  &  Atwood.  His  bond 
was  given  to  save  harmless  the  government  and  the  agents 
of  the  Treasury  Department  "on  account  of  the  seizure  and 
detention  of  said  cotton,  and  on  account  of  any  damages  they 
might  sustain  by  reason  of  said  seizure."  The  charges  reim- 
bursed to  Seelye  &  Atwood  by  Harrison  grew  directly  out  of 
the  seizure  and  detention  of  the  cotton,  and  any  amount  which 
might  be  paid  on  the  recovery  in  the  present  suit  would  be 
covered  by  the  terms  of  the  bond.  The  bond  covers  not 
merely  damages  for  taking  and  keeping  the  cotton,  but  the 
agreement  is  to  hold  the  government  and  Flanders  harmless 
on  account  of  the  seizure  and  detention.  This  covers  the  ex- 
penses attending  the  removal  and  keeping  of  the  cotton.  The 
act  of  1863  expressly  makes  the  expenses  of  transporting  and 
disposing  of  captured  property  a  charge  upon  its  proceeds, 
even  where  a  claimant  establishes  a  right  to  such  proceeds. 
In  any  event,  therefore,  before  the  recovery  by  Harrison  against 
Seelye  &  Atwood  can  be  made  the  foundation  of  a  cause  of 
action  or  a  recovery  by  Seelye  against  Flanders,  it  must  appear 
that  he  had  a  fair  opportunity  to  set  up,  as  against  such  recovery 
by  Harrison,  the  said  matters  of  defense  to  his  claim.  Proving 
in  the  present  suit  the  giving  of  the  bond  by  Harrison  was 
proving  that  Flan  dens  had  a  good  defense  to  the  suit  brought 
by  Harrison  against  Seelye.  Such  proof  having  been  given, 
must  be  regarded  as  having  been  properly  given  under  the 
answer.  It  was  proof  of  the  admission  by  Harrison  of  the 
claim  of  Seelye  &  Atwood  as  is  alleged  in  the  answer.  It 
does  not  appear  that  Flanders  had  any  notice  of  the  Harrison 
suit,  or  any  opportunity  to  make  therein  the  defense  referred 
to.  It  was  necessary  that  it  should  so  appear,  the  existence 
of  such  defense  being  established.  It  is  not  for  Flanders  to 
show  that  he  had  no  notice  by  proving  a  negative. 

Our  attention  has  been  called  to  the  provisions  of  articles 
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378,  379,  382,  and  388  of  the  Code  of  Practice  of  Louisiana, 
as  having  a  bearing  on  this  case.     They  are  as  follows : 

"Art.  378.  The  obligation  which  one  contracts  to  defend 
another  in  some' action  which  may  be  instituted  against  him 
is  termed  warranty.  The  one  who  has  contracted  this  obliga- 
tion is  called  the  warrantor. 

"Art.  379.  *  *  *  *  Personal  warranty  is  that  which 
takes  place  in  personal  actions ;  it  arises  from  the  obligation 
which  one  has  contracted  to  pay  the  whole  or  a  part  of  a  debt 
due  by  another  to  a  third  person. 

"Art.  382.  The  defendant  wishing  to  call  one  in  warranty 
may,  in  his  answer,  pray  the  court  to  decree  against  his  war- 
rantor the  same  judgment  which  may  be  rendered  against  him 
on  the  principal  action ;  such  prayer  will  be  considered  as  a 
demand  in  warranty. 

"Art.  388.  ThQ  defendant,  though  he  has  not  called  his 
warrantor  to  defend  the  suit  brought  against  him,  does  not 
lose  on  that  account  his  action  in  warranty,  unless  the  war- 
rantor prove  that  he  had  means  for  defending  the  action  which 
were  not  used  owing  to  the  defendant  having  failed  to  call 
him  in  warranty,  or  having  neglected  to  apprise  him  of  the 
suit  having  been  brought." 

In  Sterling  v.  Fusilier,  7  Martin,  442,  the  Supreme  Court  of 
Louisiana,  in  reference  to  provisions  of  the  civil  code  like 
those  just  cited,  says  that  the  neglect  of  a  person  sued  in  fail- 
ing to  call  in  his  warrantor  to  defend  the  suit,  has  no  other 
effect  in  a  suit  afterwards  brought  by  such  person  against  his 
warrantor  than  to  cause  the  warranty  to  cease  on  proof  in  the 
latter  suit  that  the  warrantor  had  sufficient  grounds  or  means 
of  defense  to  have  obtained  a  judgment  in  his  favor,  of  which 
he  could  not  avail  himself  for  want  of  having  been  called 
on,  and  that  that  species  of  defense  must  be  pleaded  and 
proved.  Assuming  that  Flanders  was  still  a  warrantor  to 
Seelye  &  Atwood  when  the  suit  by  Harrison  against  that  firm 
was  brought,  we  are  of  opinion,  for  the  reasons  before  stated, 
that  it  appears  in  this  case  that  Flanders  had  a  sufficient  de- 
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fense  to  have  obtained  a  judgment  in  his  favor  if  he  bad  been 
called  in  warranty  in  the  Harrison  suit,  or  been  notiiied  of  the 
bringing  of  that  suit,  and  that  he  could  not  avail  himself  of 
that  defense  in  the  Harrison  suit  for  the  reason  that  he  was 
not  called  in  warranty  or  notified  of  the  bringing  of  that  suit. 
That  defense  is  not  only  proved  in  this  suit,  but  is  suificiently 
pleaded,  as  is  before  shown.  There  is  nothing  in  article  388 
of  the  code  which  requires  Flanders  to  prove  anything  more 
than  he  has  proved  in  this  suit.  The  existence  of  the  defense 
being  proved,  the  presumption  is  that  it  would  have  been 
pro.ved  and  availed  of  in  the  Harrison  suit  by  Flanders  if  he 
had  been  called  in  warranty,  or  been  notified  of  the  bringing 
of  the  suit,  and  it  is  then  for  the  plaintiff  in  this  suit  to  rebut 
such  presumption,  which  has  not  been  done. 

We  are  of  opinion  that  the  judgment  of  the  Circuit  Court 
must  be  reversed  and  the  case  be  remanded  to  that  court 
with  directions  to  award  a  new  trial. 

Reversed. 


Thomas  P.  Leathers  and  Mary  "W".  Meeha,  widow'  of  An- 
thony Fault,  deceased,  claimants  oe  the  Steamboat 
Natchez,  &c.,  v.  Hopkins  C.  Blessing. 

May  8,  1882. 
A  libel  in  personam  for  damages  received  by  a  person  who  had  gone  on 
board  a  vessel  moored  at  a  wharf  for  the  purpose  of  ascertaining 
whether  he  had  a  consignment  by  such  vessel,  it  being  customary 
with  the  officers  to  allow  parties  to  come  on  board  for  such  purposes, 
and  who  had  been  injured  by  a  bale  of  cotton  being  negligently 
allowed  to  fall  on  him,  is  a  maritime  tort,  and  cognizable  in  the 
admiralty. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

/.  G.  Carlisle,  for  appellants. 

Durant  ^  Hornor,  for  appellee. 
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Blatchford,  J. — This  is  an  appeal  by  the  respondents  in  a 
,  suit  in  admiralty  in  personam  from  the  decree  therein.  Leath- 
ers was  the  master  of  the  steamboat  Natchez,  and  he  and  the 
other  respondent  were  the  owners  of  that  vessel.  The  suit 
was  brought  in  the  District  Court  to  recover  damages  for  per- 
sonal injuries  received  hy  Blessing,  the  libelant,  on  board  of 
that  vessel,  and  he  had  a  decree  in  that  court  against  the  re- 
spondents in  personam  and  as  owners  of  the  vessel,  and  in  solido, 
for  |5,758.50,  with  live  per  cent,  interest  from  judicial  demand 
till  paid,  and  costs  of  suit.  The  respondents  appealed  to  the 
Circuit  Court.  That  court  found  the  following  facts:  "1.  That 
on  the  26th  day  of  December,  A.  D.  1873,  the  defendant  there- 
in, Thomas  P.  Leathers,  was  the  master,  and  he  and  Mary 
Meeha,  wife  of  Anthony  Pauly,  were  the  owners  of  the  steam- 
boat Natchez.  2.  That  about  1  o'clock  p.  m.  of  said  day  the 
said  steamboat  Natchez  was  lying  at  the  wharf  on  the  Missis- 
sippi near  the  foot  of  Canal  street,  in  the  city  of  New  Or- 
leans, securely  moored  to  said  wharf,  and  with  at  least  one  of 
her  gang-planks  out  and  resting  on  the  shore,  which  aiibrded 
ingress  and  egress  between  the  lower  deck  of  said  steamboat 
and  the.wharf.  3.  That  on  the  day  and  at  the  hour  above 
mentioned  the  said  steamboat  had  recently  arrived  at  the  port 
of  New  Orleans  from  a  trip  up  the  Mississippi  River,  having 
on  board  a  large  number  of  bales  of  cotton,  and  that  the  trip 
of  said  steamboat  was  completed,  but  her  cargo  was  still  to  be 
discharged.  4.  That  a  part  of  said  cargo  of  cotton  was  stowed 
on  the  forward  deck  several  tiers  high,  and  a  passageway  was 
left  from  the  end  of  the  gang-plank  to  the  foot  of  the  stairs. 
This  passageway  was  covered  with  bales  of  cotton  piled  on  the 
bridging,  and  persons  on  shore  who  desired  to  go  to  the  cabin 
or  office  of  the  steamboat  could  only  do  so  by  going  alono" 
this  passageway  to  the  stairs,  and  up  the  stairs  to  the  cabin 
and  office.  5.  That  after  the  landing  of  said  boat,  and  after 
her  gang-plank  had  been  run  ashore  so  that  persons  could  go 
from  shore  to  said  steamboat,  the  libelant  went  on  board 
said  steamboat,  along  said  gang-plank,  with  the  purpose  of 
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going  up  into  her  cabin  or  to  her  office.  6.  That  the  mas- 
ter and  officers  of  said  steamboat  were  accustomed  to  per- 
mit persons  expecting  to  find  on  said  steamboat  freight  con- 
signed to  them,  as  soon  as  she  had  landed  and  her  gang-plank 
was  out,  to  go  aboard  of  her  to  examine  the  manifest  or  trans- 
act any  other  business  with  her  master  or  officers.  7.  That 
the  libelant  had  business  on  said  steamboat  when  he  went 
aboard  of  her  as  aforesaid;  he  was  expecting  a  consignment  of 
cotton  seed  by  said  steamboat,  and  went  aboard  to  ascertain 
whether  it  had  arrived.  8.  That  when  libelant  was  going 
through  said  passageway,  and  when  near  the  foot  of  the  stairs 
on  his  way  to  the  cabin  or  office  of  said  steamboat,  a  bale  of 
cotton  fell  from  the  upper  part  of  said  passageway  against  and 
upon  the  leg  and  ankle  of  libelant,  causing  a  compound  frac- 
ture of  the  bones  of  his  ankle  and  leg.  9.  Tjjat  said  bale  of 
cotton  was  carelessly  and  negligently  stowed,  and  was  left  in 
such  a  positioif  that  it  was  liable  to  fall  upon  persons  going 
along  said  passageway  to  the  foot  of  the  stairs  of  said  steam- 
boat, and  its  position  was  known  to  the  master  of  said  steam- 
boat. 10.  That  libelant  was  in  no  manner  neghgent  or  in 
fault  whereby  he  contributed  to  his  said  injury.  11.  That  the 
fracture  of  libelant's  leg  and  ankle  was  such  as  to  render  am- 
putation of  his  leg  necessary,  and  his  leg  had  to  be,  and  was, 
amputated  in  consequence  of  the  injury  sustained  by  him  as 
aforesaid.  12.  That  at  the  time  of  his  injury  aforesaid  the 
libelant  was  thirty-eight  years  of  age,  and  was  earning  in  his 
business— which  was  buying  cotton-seed  as  agent  for  the  Lou- 
isiana Oil  Company — the  sum  of  $750  per  year.  13.  That  at 
the  time  of  said  injury  the  libelant  was  in  good  health,  with  a 
good  character  for  sobriety  and  integrity.  14.  That  in  con- 
sequence of  the  injury  sustained  by  him  as  aforesaid  the  costs 
and  expenses  incurred  by  libelant  for  treatment,  surgical  serv- 
ices, and  in  and  about  his  care  and  cure,  amounted  to  the 
sum  of  seventeen  hundred  and  seven  dollars  and  fifty  cents. 
15.  That  the  other  damage  resulting  to  libelant  from  said  in- 
jury, consequent  upon  loss  of  time  and  the  permanent  disabil- 
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ity  caused  by  the  loss  of  his  leg,  arnouiited  to  the  sum  of  four 
thousand  dollars."  As  a  conclusion  of  law  from  the  foregoing 
facts  the  court  found  that  the  libelant  ought  to  recover  from  the 
respondents  the  aggregate  amount  of  said  costs,  expenses,  and 
damage,  with  interest  thereon,  as  additional  damage,  from  the 
date  of  judicial  demand,  and  it  gave  a  decree  in  favor  of  libel- 
ant against  the  respondents  for  the  said  sum  of  $5,607.50,  with 
intei:est  at  the  rate  of  jive  per  centum  per  annum  from  the  date 
of  judicial  demand  till  paid,  and  costs  of  suit  From  that 
decree  this  appeal  was  taken  by  the  respondents. 

The  only  question  raised  by  the  appellants  is  as  to  whether 
the  suit  was  one  of  admiralty  jurisdiction  in  the  District  Court. 
They  maintain  that  jurisdiction  of  the  case  belonged  exclu- 
sively to  a  court  of  common  law.  Attention  is  directed  to  the 
facts  that  the  Cij-cuit  Court  did  not  find  that  the  libelant  was 
an  officer,  seaman,  passenger,  or  freighter,  or  that  he  had  any 
connection  with  the  vessel,  or  any  business  upoti  her  or  about 
her,  except  that  when  he  went  on  board  of  her  he  was  expect- 
ing a  consignment  of  cotton-seed  by  her,  and  went  on  board 
to  ascertain  whether  such  consignment  had  arrived  ;  and  that 
the  vessel  had  fully  completed  her  voyage  and  was  securely 
moored  at  the  wharf  at  the  time  the  accident  occurred.  It  is 
urged  that  the  case  is  one  of  an  injury  received  by  a  person 
not  connected  with  the  vessel  or  her  navigation,  through  the 
carelessness  or  neglect  of  another  person,  and  that  the  fact  that 
th6  person  guilty  of  negligence  wa»  at  the  time  in  control  of  a 
vessel  which  had  been  previously  engaged  in  navigating  waters 
within  the  j urisdiction  of  the  admiralty  courts  of  the  United 
States  cannot  give  jurisdiction  to  such  courts. 

Although  a  suit  might  have  been  brought  in  a  common-law 
court  for  the  cause  of  action  sued  on  here,  the  District  Court 
sitting  in  admiralty  had  jurisdiction  of  this  suit.  The  vessel 
was  water-borne  in  the  Mississippi  Kiver  at  the  time,  laden 
with  an  undischarged  cargo,  having  just  arrived  with  it  from 
a  voyage.  The  findings  sufficiently  show  that  her  cargo  was 
to  be  discharged  at  the  place  where  she  was  moored.     There- 
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fore,  although  the  transit  of  the  vessel  was  completed,  she  was 
still  a  vessel  occupied  in  the  business  of  navigation  at  the  time. 
The  facts  that  she  was  securely  moored  to  the  wharf  and  that 
she  had  communication  with  the  shore  by  a  gang-plank  did 
not  make  her  a  part  of  the  land,  or  deprive  her  of  the  character 
of  a  water-borne  vessel.  ' 

The  findings  state  that  the  master  and  ofRcers  of  the  vessel 
were  accustomed  to  permit  persons  expecting  to  tind  on  the 
vessel  freight  consigned  to  them,  as  soon  as  she  had  landed 
and  her  gang-plank  was  out,  to  go  on  board  of  her  to  examine 
the  manifest  or  transact  anj'  other  business  with  her  master  or 
officers;  that  the  libelant  had  business  on  her  when  he  went 
on  board  of  her  under  the  circumstances  set  forth  in  the  find- 
ings; that  he  was  expecting  a  consignment  of  colton-seed  by 
her,  and  that  he  went  on  board  to  ascertain  whether  it  had 
arrived.  These  findings  show  that  not  only  did  the  libelant 
go  on  board  for  a  purpose  proper  in  itself,  so  far  as  he  was 
concerned,  but  that  he  went  substantially  on  the  invitation  of 
those  in  control  of  the  vessel.  It  was  not  found  that  he  knew 
of  the  Custom  referred  to,  but  it  is  found  that  he  was  acting  in 
accordance  with  such  custom,  and  it  is  not  found  that  he  did 
not  know  of  such  custom.  "With  the  added  fact  that  his  busi- 
ness was  that  of  buying  cotton-seed,  it  is  properly  to  be  inferred 
that  he  went  on  board  to  inquire  whether  the  vessel  had 
brought  the  cotton-seed  which  he  was  expecting,  because  he 
knew  of  such  custom.  This  makes  the  case  one  of  invitation 
to  the  libelant  to  go  on  board  in  the  transaction  of  business 
with  the  master  and  officers  of  the  vessel,  recognized  by  them 
as  proper  business  to  be  transacted  by  him  with  them  on  board 
of  the  vessel  at  the  time  and  place  in  question.  Under  such 
circumstances,  the  relation  of  the  master  and  of  his  co-owner, 
through  him,  to  the  libelant,  was  such  as  to  create  a  duty  on 
them  to  see  that  the  libelant  was  not  injured  by  the  negligence 
of  the  master.  On  the  facts  found  there  was  a  breach  of  that 
duty  b}'  the  negligence  of  the  master,  constituting  a  maritime 
tort,  of  which  the  District  Court  had  jurisdiction  in  this  suit. 
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Not  only  does  the  jurisdiction  of  courts  of  admiralty  in  mat- 
ters of  tort  depend  entirely  on  locality,  but  since  the  case  of 
Waring  v.  Clark,  5  How.,  441,  the  exception  of  infra  corpus 
comiiatus  is  not  allowed  to  prevail.  Nor  is  the  terra  "tort," 
when  used  in  reference  to  admiralty  jurisdiction,  confined  to 
wrongs  or  injuries  committed  by  direct  force,  but  it  includes 
wrongs  suffered  in  consequence  of  the  negligence  or  malfea- 
sance of  others,  where  the  remedy  at  common  law  is  by  au 
action  on  the  case.  (Phila.,  Wil.  and  Bait.  E.  B,.  Co.  v.  Phila. 
and  Havre  de  Grace  Steam  Towboat  Co.,  23  How.,  209,  214, 
215.) 

The.  decree  of  the  Circuit  Court  is  affirmed,  with  costs  and 
interest  on  the  principal  sum  of  $5,707.50  decreed  by  the 
Circuit  Court,  to  be  computed  at  the  rate  of  five  per  cent,  per 
annum  from  the  date  of  judicial  demand  in  the  District  Court 
till  paid. 

Affirmed. 


Madam  Cblestine  Carite  bt  al.  v.  Madame  Felicite  Trotot. 

May  8, 1882. 

1.  A  seiziu-e  and  sale  by  virtue  of  executory  process  under  a  mortgage,  ac- 

cording to  Loni.siana  practice,  is  not  affected  by  the  existence  of  sub- 
sequent uioi'tgages  tlie  owners  of  wliich  are  not  made  parties,  but  vests 
tlie  title  in  the  purchaser  at  such  sale,  extinguishing  the  lieu  of  tiie 
other  mortgages  and  transferring  it  to  the  proceeds  of  sale. 

2.  An  agreement  by  a  mortgagee  in  advance  of  a  sale  to  resell  the  property, 

in  the  event  of  his  becoming  the  purchaser,  to  the  wife  of  the  mort- 
gagor for  an  amount  sufHcieut  to  pay  the  mortgage  debt  and  costs,  is 
not  a  fraud  or  injury  to  the  other  creditors  of  the  mortgagor. 

3.  The  failure  to  advertise  the  separation  of  the  property  of  husband  and 

wife,  as  required  by  article  2429  of  the  Louisiana  Civil  Code,  does  not 
render  the  judgment  of  separation  void. 

4.  The  requirement  that  the  judgment  of  .separation  shall  be  executed,'  im- 

posed by  section  2428  of  the  Louisiana  Civil  Code,  applies  only  to  cases 
where  the  judgment  requires  the  transfer  of  property  or  payment  of 
'money,  and  not  to  cases  where  the  object  is  merely  to  protect  future 
earnings  of  the  wife  from  the  husband's  debts,  and  the  only  money 
decree  is  for  costs ;  in  which  latter  eases  the  exercise  of  the  right  is  the 
only  execution  required. 
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5.  Tlie  niei-e  allefcation  of  the  eniban-assecl  condition  of  the  husband,  oi-  of 

his  insolvency,  is  suflSoient  to  support  sucli  a  decree  of  separation  of 
property  under  section  2425  of  the  Louisiana  Civil  Code. 

6.  The  fact  that  the  husb,and  consented  to  the  fixing  and  trial  of  the  case 

does  not  avoid  tlie  decree  of  separation. 

7.  Tlie  fact  that  the  suit  involved   no  money  claim  did  not  deprive  the 

Parisli  Court  of  jurisdiction. 

Appeal  from  tl»e  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

Thomas  J.  Semmes,  for  appellant. 

Joseph  P.  HornorawA  W.  S.  Benedict,  for  appellee. 

Matthews,  J. — This  is  a  bill  in  equity  filed  by  the  appellee 
to  foreclose  a  mortgage,  and  for  the  sale  of  the  mortgaged 
property,  consisting  principally  of  a  sugar  plantation,  with  its 
improvements,  in  Louisiana.  The  property  originally  belonged 
to  Joan  Baptiste  Clement,  a  citizen  of  France,  who,  and  also 
his  agent  and  attorney  in  fact,  Aiitoine  C.  Tremoulet,  by  whom 
he  was  represented  in  the  transactions  in  question,  are  parties 
to  the  suit,  and  appellants,  with  Madam  Celestine  Carite  and 
her  children.  Clement,  through  Tremoulet,  sold,  the  property 
September  22,  1869,  to  the  firm  of  Coppouex  &  Co.,  composed 
of  Copponex,  Moulor,  and  Carite,  the  husband  of  Madam 
Celestine  Carite,  for  $55,000,  of  which  $10,000  wa,s  paid  in 
cash,  $6,764  was  an  incumbrance  in  favor  of  the  Citizens'  Bank 
of  Louisiana,  assumed  by  the  purchasers,  aud  the  remainder 
evidenced  by  their  four  promissory  notes  for  $9,559  each,  pay- 
able respectively  September  1,  1870,  1871,  1872,  and  1873, 
with  interest  at  eight  per  centum  per  annum,  amounting  to 
$38,236,  was  secured  by  mortgage  upon  the  premises. 

On  January  11, 1871,  Copponex  sold  his  interest  in  the  firm 
business  and  this  property  to  his  partners  for  $10,000  cash, 
they  assuming  the  debts  of  the  partnership,  aud  on  December 
30,  1872,  Moulor  sold  his  interest  to  Carite  for  $55,000,  in  ad- 
dition to  the  assumption  by  the  latter  of  the  incumbrance  in 
p 
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favor  of  the  Citizens'  Bank,  amounting  then  to  f5,573,  and 
three  unpaid  notes  of  $9,659  each,  with  interest,  still  due  to 
Tremonlet  as  agent  for  Clemeivt.  For  the  purchase-money, 
agreed  to  he  paid  to  Moulor,  Carite  gave  eleven  promissory 
notes  of  $5,000  each,  three  payable  in  one  year  from  date,  two 
in  two  years,  two  in  three  years,  two  in  four  years,  and  two  in 
iive  years,  secured  by  mortgage  upon  the  plantation. 

The  appellee  claims  to  be  the  holder  ana  owner  of  five  of 
these  notes,  the  first  three  and  the  second  two,  bearing  interest 
at  the  rate  of  eight  per  cent,  per  an^uni,  which  being  overdue 
and  unpaid,  she  claims  the  right  to  foreclose  the  mortgage 
given  by  Carite  to  Moulor,  and  sell  the  mortgaged  premises 
for  the  payment  of  the  amount  due  thereon  ;  and  that  her 
mortgage  and  the  debt  secured  thereby  is  the  first  and  best  lien 
upon  the  mortgaged  premises,  except  what  may  still  appear  to 
be  due  to  the  Citizens'  Bank. 

As  the  grounds  of  this  priority,  she  alleges  that  on  Febru- 
ary lO,  1873,  Casimir  Carite,  conspiring  with  his  wife.  Madam 
Celestine  Carite,  and  Tremoulet,  induced  the  latter  to  institute 
proceedings,  by  executory  process,  in  the  name  of  Clement,  in 
the  Circuit  Court  of  the  United  States  for  the  District  of  Louis- 
iana, upon  the  mortgage  and  notes  given  by  Copponex  &  Co., 
for  the  seizure  and  sale  of  the  mortgaged  premises,  and  caused 
the  same  to  be  sold  to  Tremoulet  for  a  price  less  than  the 
amount  due  to  the  Citizens'  Bank,  and  the  amount  claimed  to 
be  due  to  Clement,  and  the  title  was  conveyed  to  him  accord- 
ingly ;  that  said  proceedings  and  sale  were  simulated  and  fraud- 
ulent, the  possession  of  Casimir  Carite  not  being  disturbed 
thereby,  and  the  object  being  to  defraud  the  appellee  and  his 
other  xjr&ditors;  and  that,  in  point  of  fact,  the  debt  originally 
due  from  Copponex  &  Co.  to  Clement,  secured  by  the  mortgage 
to  the  Jatter,  was  at  the  date  of  said  proceedings  and  sale  paid 
and  extinguished ;  that,  in  further  prosecution  of  the  same  con- 
spiracy and  fraud,  Casimir  Carite  induced  and  caused  his  wife 
on  February  13,  1873,  to  tile  a  petition  in  the  Parish  Court  of 
St.  J^ameSjinXouisiana,  representing  that  she  was  married  to 
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Casimir  Carite  on  April  28,  1863,  and  that  there  existed  be- 
tween them  a  community  of  acquests  and  gains,  which  allega- 
tions it  is  admitted  were  true,  but  further  setting  forth  that  her 
husband  had  become  hopelessly  involved  in  debt,  which,  it  is 
alleged,  was  false,  and  prayed  for  a  judgment  of  separation  of 
property  from  her  husband  ;  that  a  pretended  defense  was  made 
by  Casimir  Carite  to  his  wife's  petition,  on  which  judgment 
was  rendered  in  favor  of  the  wife,  separating  her  in  property 
from  him,  and  dissolving  the  community  of  acquests  and  gains 
theretofore  existing  between  them  ;  that  this  proceeding  was 
fraudulent  and  void,  because  it  was  voluntary  and  by  consent; 
because  the  wife  had  no  claim  against  the  husband  and  al- 
leged none,  and  assigned  no  reason  in  law  why  such  separa- 
tion should  be  decreed ;  because  there  was  no  derangement  of 
the  affairs  of  the  husband,  and  no  allegation  that  the  wife  could 
conduct  the  business  of  the  plantation  better  than  her  husband, 
the  latter  in  point  of  fact  having  conducted  the  same  after  said 
decree,  as  before;  and  because  said  judgment  was  never  pub- 
lished as  required  by  law,  nor  ever  executed  in  any  manner  by 
the  issue  of  any  writ  of  execution;  that,  in  further  pursuance 
of  said  conspiracy  and  fraud,  Tremoulet,  on  May  22,  1873, 
pretending  to  act  as  agent  for  Clement,  made  a  pretended  sale 
to  Madam  Celestiue  Carite  of  the  said  plantation  and  prop- 
erty for  a  sum  sufficient  to  cover  the  amount  alleged  to  be  due 
to  Clement,  although  that  debt,  or  a  large  part  of  it,  had  pre- 
viously been  satisfied  and  extinguished. 

The  prayer  of  the  bill  was  that  the  proceedings  under  which 
Tremoulet  purchased  the  premises  for  Clement,  the  decree  of 
separation  of  property  from  her  husband  on  behalf  of  Madam 
Carite,  and  the  sale  and  conveyance  to  her  of  the  plantation 
by  Clement,  be  adjudged  to  be  void  and  be  set  aside,  and  that 
the  complainaut's  mortgage  and  debt  be  charged  as  the  first 
lien  on  the  same,  and  be  satisfied  by  a  sale  thereof  for  that 
purpose. 

The  final  decree  of  the  Circuit  Court  was  substantially  in 
accordance  with  the  prayer  of  the  bill,  declaring  that  the  sale 
50  vl 
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to  Tremoulet  for  Clement,  and  by  him  to  Madam  Carite,  be 
set  aside  and  annulled  as  simulated  and  illegal  •  that  the  judg- 
ment of  separation  of  property  between  Madam  Carite  and  her 
husband  is  null  and  void  for  want  of  publication;  that  the 
plantation  and  property  be  recognized  as  belonging  to  the  com- 
munity formerly  subsisting  between  Carite  and  his  wife,  as  it 
did  before  said  simulated  sales  were  made;  and  that  the  plain- 
tilf  below  had  established  the  mortgage  under  which  she 
claims  as  a  valid  and  subsisting  lien  upon  the  property  to  secure 
the  sum  of  $25,000,  with  interest  at  the  rate  of  eight  per  cent 
per  annum  from  December  30,  1872,  for  which,  if  not  paid 
within  sixty  days,  it  was  ordered  that  the  premises  be  sold. 

The  object  of  the  present  appeal  is  to  review  this  decree. 

The  iirst  question  it  presents  relates  to  the  validity  and  etfect 
of  the  judicial  proceedings  taken  by  Tremoulet,  which  resulted 
in  the  sale  of  the  property  to  Clement.  i 

Against  its  vahdity  it  is  asserted  in  the  bill  of  the  appellee 
that  the  debt  to  Clement  at  the  time  of  the  sale  had  been  ex- 
tinguished, and  that  the  proceeding,  therefore,  was  a  mere  pre- 
text and  cover  for  an  intended  fraud.  But  the  evidence  leaves 
no  doubt  that  this  was  an  unfounded  suspicion.  It  is  abun- 
dantly established  by  the  proof  that  at  the  time  of  the  sale  there 
was  still  due  on  account  of  the  debt  to  the  Citizens'  Bank, 
assumed  by  Carite,  $5,573,  and  that  two  of  the  notes  for  $9,559 
each,  on  one  of  which  interest  was  running  from  January  15, 
1873,  and  on  the  other  from  its  date,  September  1, 1869,  were 
overdue  and  unpaid;  and  that  another  note  of  the  same  series 
and  of  the  same  amount  was  held  by  Tremoulet  for  Clement, 
falhng  due  September  1,  1873 — the  whole  amounting  to 
$34,395.40. 

The  proceeding  itself,  though  summary,  was  familiar  in  prac- 
tice in  such  cases  and  strictly  according  to  the  law  of  Louisiana, 
and,  if  not  voidable  on  other  grounds,  had  the  eiiect  to  vest  in 
Clement  an  absolute  title  to  the  property,  free  of  all  subsequent 
incumbrances.  It  was  executory  process  which  is  authorized 
(Code  of  Practice,  art.  732)  "  when  the  creditor's  right  arises 
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from  an  act  importing  a  confession  of  judgment,  and  which 
contains  privilege  or  mortgage  in  his  favor;"  which  is  the  case 
(art.  733)  "when  it  is  passed  before  a  notary  public,  or  other 
officer  fulfilling  the  same  functions,  in  the  presence  of  two  wit- 
nesses,  and  the  debtor  has  declared  or  acknowledged  the  debt 
for  which  he  gives  the  privilege  or  mortgage."  By  article 
3360,  C  C,  it  is  declared  "  that  the  debtor  cannot  sell,  engage, 
or  mortgage  the  same  property  to  other  persons,  to  the  prej- 
udice of  the  mortgage  which  is  already  acquired  to  another 
creditor;"  so  that  a  seizure  and  sale  by  virtue  of  executory 
process  under  a  mortgage  is  not  atiected  by  the  existence  of 
subsequent  mortgages  the  owners  of  which  are  not  made 
parties  to  the  proceeding.  The  security  of  the  latter,  in  that 
event,  is  transferred  to  the  proceeds  of  the  sale,  and  their  pro- 
tection consists  in  the  requirement  that  no  sale  shall  take  place 
for  less  than  two-thirds  of  the  value  of  the  mortgaged  prop- 
erty, as  appraised  for  that  purpose.  This  effect  is  expressly 
declared"  by  Code  of  Practice,  articles  707,  708.  (Hart  v.  Foley, 
1  liob.,  382.)  It  follows,  therefore,  that,  unless  the  judicial  sale 
to  Clement  is  a  nullity,  the  mortgage  lien  of  the  appellee  is 
itself  extinct,  though  the  mortgage  debt  will  survive  as  a  per- 
sonal obligation. 

It  is  contended,  however,  by  the  appellee,  that  this  sale  to 
Clement  was  void,  as  a  fraud  upon  her  rights  as  a  creditor  of 
Carite,  because,  taken  in  connection  with  the  subsequent  sale 
to  Madam  Carite,  it  was  intended  to  defeat  the  claims  of  the 
creditors  of  Carite,  and  to  place  this  property  beyond  their 
reach. 

The  circumstances  attending  the  transaction  are  these : 
Carite  was  undoubtedly  insolvent.  Two  of  the  notes  held  by 
Tremoulet  for  Clement  had  become  due  and  remained  un- 
paid. He  was  in  arrears  on  account  of  interest.  He  was 
embarrassed  by  other  debts,  for  which  he  was  pressed,  so  as 
seriously  to  threaten  the  uninterrupted  prosecution  of  the 
business  of  the  plantation.  The  notes  were  placed  by  Treui- 
oulet  in  the  hands  of  an  attorney  for  collection.     The  neces- 
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sary  formal  preliminary  demand  of  payment  was  made.  A 
negotiation  was  begun  by  Oarite  for  an  extension  of  time,  the 
latter  suggesting  that  be  could  make  such  an  arrangement 
with  all  his  creditors.  Tremoulet  told  him  he  had  no  desire 
to  acquire  the  property,  as  he  represented  Clement,  who  re- 
sided in  France,  and  who  did  not  wish  a  sugar  plantation,  and 
would  not  know  what  to  do  with  one  if  he  had  it ;  but  that 
be  would  feel  obliged  to  act  upon  bis  matured  notes  if  the 
consequence  of  non-action  was  to  be  the  seizure  of  tbe  mort- 
gaged property  by  other  creditors,  and  the  consequent  diminu- 
tion of  the  security.  Tbe  upshot  was  a  promise  by  Tremoulet 
to  Carite  to  abstain  from  a  seizure  under  the  mortgage  until 
Carite  should  have  time  to  arrange  with  his  creditors,  provided 
no  seizure  was  made  by  other  parties. 

What  eftbrts  Oarite  made  to  obtain  from  other  creditors  the 
desired  indulgence  do  not  appear,  but  if  any  were  made  they 
did  not  succeed.  On  February  7,  1873,  Tremoulet,  in  a  let- 
ter to  Clement,  reported  that  by  an  arrangement  with  Carite 
the  latter  would  make  no  objection  to  the  sale  and  seizure  of 
the  immovables,  and  would  rather  facilitate  the  execution 
thereof,  on  condition  that  Tremoulet  would  oblige  himself, 
buying  them  in  Clement's  name,  to  resell  the  same  to  his 
wife,  from  whom  he  was  separated  in  property,  at  a  price  that 
would  cover  all  that  was  due  to  Clement,  including  interest, 
costs,  and  attorney's  fees,  provided  that  nobody  should  put  in 
a  higher  bid  than  that  amount,  the  accrued  interest  <o  be  paid 
in  cash.  The  terms,  he  added,  were  not  then  fixed,  but  might 
be  soon,  and  said  that  he  should  not  be  too  exacting,  knowing 
that  Carite  continues  the  plantation  at  his  own  expense,  that 
everything  predicted  a  good  crop,  and,  notwithstanding  the 
depreciation  in  the  value  of  real  estate,  the  plantation  was 
adequate  security  for  the  mortgage  to  Clement. 

On  February  10,  1873,  Neal  and  Mclntyre,  citizens  of  Ken- 
tucky, commenced  a  proceeding  in  tbe  Circuit  Court  for  the 
sequestration  of  ten  mules  on  the  plantation,  on  which  they 
claimed  to  have  a  lieu  and  privilege  as  vendors,  for  the  un- 
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paid  purchase-raoney,  amounting  to  $2,150,  and  a  writ  was 
accordingly  issued,  directed  to  the  marshal,  and  requiring  him 
to  seize  and  take  possession  of  them. 

On  the  same  day,  in  consequence  of  this  proceeding,  Trem- 
oulet  caused  executory  process  to  issue  in  behalf  of  Clement, 
and  seized  the  mortgaged  property,  including  the  mules  sought 
to  be  subjected  tf)  their  writ  by  NeaJ  and  Mclutyre,  which 
were  claimed  as  subject  to  the  Clement  mortgage,  because 
they  had  become  immovables  by  destination.  The  plantation 
and  property  were  taken  into  possession  by  the  marshal, 
though  Carite  was  permitted  to  remain  for  the  purpose  of  at- 
tending to  the  growing  crop,  and  was  advertised  for  sale. 
Mr.  Edward  D.  White,  Tremoulet's  attorney,  testified  as  fol- 
lows : 

"  During  the  seizure  and  before  the  sale  quite  a  number  of 
the  creditors  of  Moulor,  Copponex  &  Co.  and  Carite  called  on 
me.  To  all  of  them  I  stated  exactly  what  had  been  said  to 
Carite;  that  is,  that  the  seizure  of  the  property  had  been  pro- 
voked by  the  threatened  removal  of  the  immovables  by  des- 
tination ;  that  the  property  was  not  desired  by  the  plaintiff; 
that  he  had  no  intention  of  bidding  on  it  beyond  the  amount 
of  his  claim,  with  costs  and  charges;  that  Carite  had  been  told 
if  he  could  successfully  arrange  with  his  creditors  indulgence 
would  be  given  and  proceedings  stopped." 

On  March  3  Treraoulet  reported  by  letter  to  Clement  the 
fact  of  seizure,  and  that  the  property  was  advertised  for  sale, 
saying:  "I  am  waiting  for  Mr.  Carite  to  make  our  arrange- 
ments for  the  sale  that  I  shall  make  to  his  wife."  The  sale 
was  had  on  April  5,  and  on  April  10  Tremoulet  reported 
that  fact  by  letter  to  his  principal,  saj'ing :  "  In  case  the  plan- 
tation would  have  brought  wherewith  to  cover  your  debt, 
capital  and  interest,  it  was  understood  that  I  would  not  buy 
the  same  in,  but  would  receive  the  amount  due  you."  *  *  * 
"  Now,  I  am  awaiting  Mr.  Carite  to  sell  the  plantation  back 
to  his  wife  on  the  terms  agreed  upon.  It  is  well  understood 
that  you  shall  have  to  bear  no  costs,  the  sale  having  been- 
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made  only  for  tfie  purpose  of  relieving  the  plantation  from 
the  embarrassments  in  which  Moulor  had  placed  it."  He  then 
proceeds  to  explain  the  reasons  for  the  resale  as  proposed,  and 
said :  "Another  important  reason  is,  that  I  could  not  do  you 
justice  in  charging  myself  with  the  administration  of  this 
property  at  the  distance  where  I  am."  *  *  *  "  In  one 
word,  I  preferred  in  yo^y  own  interest  to  resell  the  plantation, 
taking  all  possible  precautions,  rather  than  to  work  the  same 
for  your  account,  notwithstanding  the  tine  prospect  of  the 
present  crop."  On  May  26  he  reports  the  conclusion  of  his 
negotiations  with. Madam  Carite  and  the  resale  to  her,  giving 
the  details  of  the  purchase.  He  says :  "  I  have  been  obliged 
to  accept  from  Mrs.  Carite  a  smaller  amount  than  the  amount 
agreed  upon  in  order  to  make  the  sale  of  the  immovables,  and 
this  in  your  interest ;  it  was  preferable  to  accept  these  terms 
than  to  keep  the  plantation  and  work  the  same  for  your  ac- 
count at  the  present  price  of  labor.  In  case  I  should  have 
refused  to  etfect  an  understanding  with  Mrs.  Carite,  I  would 
not  have  fnutid  a  purchaser  that  would  have  taken  the  planta- 
tion on  the  same  terms." 

We  see  nothing  in  the  circumstances  of  the  case  as  disclosed 
in  this  record  to  impeach  the  good  faith  or  afl'ect  the  validity 
of  this  transaction.  Clement  had  the  unquestionable  right  to 
subject  the  property,  held  as  security  for  his  debt,  to  judicial 
sale  and  become  its  purchaser  at  two-thirds  of  its  appraised 
value.  No  one  was  wronged  by  such  a  procedure,  although 
it  had  the  effect  to  disappoint  every  other  creditor.  The  sale 
was  open  and  public,  and  there  is  no  suggestion  of  any  attempt 
to  prevent  the  property  from  bringing  the  best  price.  Every 
subsequent  incumbrancer  had  the  right  and  the  opportunity  to 
bid  upon  it,  and,  if  he  chose,  to  buy  it  for  himself  If  he  neg- 
lected or  declined  to  do  so,  it  must  be  assumed  that  he  njade 
his  decision  in  the  pursuit  of  his  own  interests.  The  title  ac- 
quired by  Clement  was  indefeasible  and  absolute.  No  right 
of  redemption  remained,  and  it  was  clothed  with  no  trust.  He 
could  dispose  of  it  at  his  own  will.    If  he  chose  so  to  do,  he 
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was  entirely  fi'ee  to  convey  it,  on  any  consideration  he  ap- 
proved, to  Madam  Carite  ;  as  much  so,  if  she  was  legally  ca- 
pable of  receiving  title,  as  to  any  other  person.  And  what  he 
could  lawfully  do  with  the  property  after  it  had  become  his 
own,  he  could  agree  to  do  in  advance.  In  all  this  there  is 
nothing  whatever  that  touches  the  right  of  any  creditor  of 
Carite.  It  is  a  lawful  end,  pursued  by  lawful  means  ;  and  if 
any  loss  has  accrued  to  others  by  reason  of  it,  it  is  because  the 
property  was  not  sufficient  to  pay  all  for  which  it  had  been 
pledged,  or  because  those  interested  in  the  security  voluntarily 
sacrificed  their  own  interests.  In  neither  event  is  there  ground 
for  complaint  against  others.  The  course  of  Tremoulet  seems 
to  have  been  dictated,  as  it  was  justified,  by  a  wise  regard  to 
the  interests  of  his  absent  principal.  It  was  a  mere  measure  of 
self-protection,  to  disembarrass  the  property  of  debt,  to  protect 
it  against  disorganization  and  waste,  justly  apprehende'd  as  the 
result  of  seizures  of  subsequent  mortgagees  and  lien-holders, 
or  which  might  have  accrued,  if  Carite,  driven  to  that  neces- 
sity, had  surrendered  it  to  the  delays  and  expenses  of  adminis- 
tration and  sale  in  a  court  of  bankruptcy.  We  cannot  per- 
ceive, in  the  acquisition  and  disposition  of  the  title  fjy  Clement, 
either  an  intention  or  a  tendency  to  impede  or  defeat  the  just 
rights  of  the  appellee,  or  any  other  of  the  creditors  of  Carite. 
It  is  further  contended,  however,  by  the  appellee,  that  the 
decree  of  separation  of  property  between  Carite  and  his  wife 
is  void  ;  that  the  latter  having  no  capacity,  therefore,  to  receive 
and  hold  the  title  to  this  plantation  as  separate  property,  it  in- 
ured to  the  community  as  before,  and  was  replaced  subject  to 
the  previously  existing  liens  in  their  order.  It  is  not  conceded 
that  this  consequence  would  result  if  it  should  be  adjudged  that 
the  community  had  not  been  interrupted,  for  it  is  claimed  that 
the  sale  to  Clement  having  necessarily  destroyed  the  lien  of  all 
subsequent  incumbrances,  a  conveyance  to  Carite  hiffiself,  al- 
though it  would  have  made  the  property  liable  to  the  pre- 
existing debts  of  the  community,  it  could  be  subjected  only  by 
process,  open  to  general  creditors  by  means  of  judgment  and 
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levy  under  executions.  However  this  may  be,  we  proceed  to 
examine  the  grounds  on  which  it  is  urged  that  the  decree  of 
separation  of  property  rendered  on  the  petition  of  Madam 
Carite  should  be  annulled. 

The  first  of  these,  and  the  one  on  which  the  Circuit  Court 
based  its  decree,  is  that  the  judgment  was  never  advertised,  in 
violation  of  article  2429  of  the  Civil  Code,  which  provides  : 

"  The  separation  of  property  obtained  by  the  wife  must  be 
publislied  three  times  in  the  public  newspapers,  at  the  farthest 
within  three  months  after  the  judgment  which  ordered  the 
same." 

The  fact  that  no  such  publication  was  made  is  not  denied, 
but  its  omission,  it  is  insisted,  does  not  avoid  the  judgment. 
And  such  is  the  construction  put  upon  this  article  by  the 
Supreme  Court  of  Louisiana.  In  TurnbuU  v.  Davis,  1  Martin, 
E.  8.,  569,  that  court  said  : 

"It  is  true  that  by  law  publication  of  a  separation  of  prop- 
erty between  husband  and  wife  is  expressly  re<i[uired,  but  the 
pain  of  nullity  is  not  denounced  against  a  neglect  of  such 
publication.  It  is  not  a  prohibitive  regulation,  which  might, 
in  some  instances,  imply  nullity.  We  are,  therefore,  of  opin- 
ion that  a  judgment  of  separation,  unattended  by  publication, 
is  not  ipso  facto  void;  but  if  such  laches  alibrd  any  ground  for 
annulling  and  declaring  it  inefficient,  it  can  only  be  decreed 
on  showing  fraud  and  injury  to  third  parties  as  a  consequence 
of  omitting  the  publication.  In  the  present  case  there  is  no 
positive  testimony  that  the  defendants-  have  suffered  injury, 
resulting  from  the  neglect  to  publish  the  decree  of  separation ; 
nor  can  such  injury  be  legally  presumed  from  the  whole  tenor 
of  the  evidence." 

The  authority  of  this  case  was  recognized  and  the  decision 
followed  in  Raiford  v.  Thorn,  15  La.  Ann.,  83,  decided  in  1860. 

We  have  examined  the  cases  of  Spires  v.  McKelvey,  23  La. 
Ann.,  571 ;  Levistones  v.  Brady,  11  La.  Ann.,  697;  JBostwick 
V.  Gasquet,  11  La.,  537;  and  Hayman  v.  The  Sheriff,  &c.,  27 
La.  Ann.,  195,  to  which  we  have  been  referred  by  counsel  for 
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the  appellee,  and  do  not  find  in  them  anything  which  overrules 
the  decisions  cited  above,  or  that  is  inconsistent  with  them. 

It  is  next  objected  that  the  judgment  of  separation  of  prop- 
erty is  null,  because,  in  violation  of  article  2428  of  the  Civil 
Code,  it  was  not  executed.     That  article  reads  as  follow.s  : 

"The  separation  of  property,  although  decreed  by  a  court 
of  justice,  is  null  if  it  has  not  been  executed  by  the  payment 
of  the  rights  and  claims  of  the  wife,  made  to  appear  by  an 
authentic  act,  as  far  as  the  estate  of  the  husband  can  reach 
them,  or  at  Jeast  by  a  bona  fide  non-interrupted  suit  to  obtain 
payment." 

It  will  be  observed  that  the  language  of  this  article  differs 
from  that  of  article  2429,  just  considered,  in  expressly  denounc- 
ing nullity  as  a  consequence  of  non-compliance  with  its  re- 
quirements. But  the  nature  of  the  execution  must  have  rela- 
tion to  the  nature  of  the  judgment,  and  the  terms  of  the  article' 
manifestly  refer  to  cases  where  the  judgment  involves  the 
transfer  of  property  or  the  payment  of  money,  and  not  the 
mere  question  of  the  future  status  of  the  wife,  and  her  right, 
independent  of  her  husband,  separately  to  acquire  property  in 
her  own  right.  This  is  the  view  taken  by  the  Supreme  Court 
of  Louisiana  in  the  case  of  Jones  v.  Morgan,  6  La.  Ann.,  632, 
in  which  it  is  said  that  "  the  article  of  the  code  requiring 
execution  to  issue  within  a  limited  time  after  the  decree  of 
separation,  under  a  pain  of  nullity,  is  only  applicable  to  cases 
in  which  there  is  a  judgment  against  the  husband  for  a  sum 
of  money.  This  precaution  is,  no  doubt,  intended  for  the 
protection  of  those  with  whom  the  husband  is  in  the  habit  of 
dealing.  But  in  this  case  the  object  of  the  action  was  not  to 
recover  moneys  of  the  wife ;  it  was  simply  to  put  an  end  to 
the  community,  and  then  to  secure  to  the  wife  and  her  chil- 
dren the  future  earnings  she  might  derive  from  her  untiring 
industry." 

In  such  a  case  the  intent  and  efl:ect  of  the  judgment  is  merely 
to  confer  a  right  upon  the  wife  to  act,  in  respect  to  her  future 
acquisitions,  the  fruits  of  her  oWn  industry,  and  the  savings  of 
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her  own  economy,  separate  from  her  husband,  as  though  she 
were  sole;  and  the  right  becomes  fixed  and  vested  by  its  actual 
exercise.     (Holmes  v.  Barbin,  13  La.  Ann.,  474.) 

This  is  what  is  meant  by  what  the  Supreme  Court  of  Louis- 
iana say  in  Muse  v.  Yarborough,  11  La.  Ann.,  533,  that  "  it  is 
not  the  mere  judgment  of  separation  which  renders  the  parties 
separate  of  property.  The  judgment  recognizes  the  necessity 
for  separation  and  judicially  authorizes  it ;  but  if  not  followed 
by  a  bona-fide  execution,  it  produces  no  eft'ects,  even  between 
the  parties." 

It  is  only  when  the  judgment  of  separation  of  property  is 
founded  on  a  cause  which  results  in  the  establishment  of  some 
claim  against  the  husband's  estate  susceptible  of  execution,  by 
some  authentic  act,  or  by  judicial  process  tb  enforce  it,  that  a 
neglect  or  failure  to  insist  upon  its  execution  is  deemed  con- 
clusive evidence  that  it  is  the  intention  of  the  parties  not  to 
dissolve  the  community.  The  law  in  such  cases,  for  the  pro- 
tection of  creditors  otherwise  liable  to  be  misled,  annuls  the 
unexecuted  judgment  of  separation.  (Handy  v.  Sterling,  1  La. 
Ann.,  308;  Longino  v.  Blackstone,  4  La.  Ann.,  513;  Succes- 
sion of  Hearing,  28  La.  Ann.,  151.) 

The  costs  of  the  suit  which  Carite  was  condemned  to  pay 
can  hardly  be  considered  any  part  of  the  judgment  of  separa- 
tion of  property  of  which  execution  is  required,  and  hence  the 
failure  to  attempt  their  collection  cannot  atiect  its  validity. 
In  all  other  respects  Madam  Carite  assumed  and  exercised 
the  ri-ght  conferred  upon  her  by  the  judgment  dissolving  the 
community  between  her  husband  and  herself  by  the  very 
transaction  in  question,  acquiring  the  title  by  purchase  from 
the  owner  of  a  plantation  which  she  has  since  administered,  not 
less  in  the  life-time  of  her  husband  than  after  his  death,  so  far  as 
the  record  discloses,  in  her  own  name  and  right,  and  has  thus 
in  the  meaning  of  the  law  executed  the  judgment  of  separa- 
tion. 

It  is  next  objected  that  this  judgment  is  void  for  want  of 
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any  legal  ground  to  justify  it.  The  grounds  on  which  it  was 
prayed  for  in  the  wife's  petition  arfe  thus  stated  : 

"  Petitioner  further  represents  that,  owing  to  a  series  of 
crushing  misfortunes,  her  husband,  who  was  heretofore  pos- 
sessed of  considerable  means  and  property,  has  lately  become 
hopelessly  involved  in  debt,  for  the  satisfaction  of  which  all 
his  property  is  now  being  attached,  seized,  and  disposed  of  by 
his  numerous  creditors.  That  all  of  her  husband's  property 
will  not  be  sufficient  to  pay  and  satisfy  the  enormous  debt 
which  is  due  by  him.  That  in  consequence  of  the  above- 
recited  circumstances  petitioner  fears  and  believes  that  the 
earnings  of  her  separate  industry  may  be  seized  by  her  hus- 
band's creditors  and  thus  be  lost  to  herself  and  children  ;  for 
which  reasons  petitioner  is  desirous  of  l>eing  separated  in 
property  from  her  said  husband." 

This  petition  was  filed  February  IS,  1873.  This  was  after 
the  writ  of  sequestration  issued  by  Neal  and  Mclntyre  had 
been  executed,  and  after  the  seizure  made  by  Tremoulet  under 
his  executory  process  iu  behalf  of  Clement. 

Article  2425  of  the  Civil  Code,  which  it  is  alleged  regulates 
this  proceeding,  reads  as  follows : 

'=  The  wife  may,  during  the  marriage,  petition  against  the 
husband  for  a  separation  of  property  whenever  her  dowry  is 
in  danger  owing  to  the  mismanagement  of  her  husband  or 
otherwise,  or  when  the  disorder  of  his  aflikirs  induces  her  to 
believe  that  his  estate  may  not  be  suflicient  to  meet  her  rights 
and  claims." 

An  authoritative  construction  of  this  article  is  found  in 
Wolf  V.  Lowry,  10  La.  Ann.,  273.  The  court  there  say :  "  In 
Davoc  V.  Darcy,  6  Rob.,  342,  it  was  held  that  the  right  of  the 
wife  to  a  separation  of  property  was  not  limited  to  the  cases 
mentioned  in  article  2399  (now  2425)  of  the  code,  and  that 
she  might  obtain  a  separation  of  property  when  the  habits  and 
circumstances  of  her  husband  rendered  it  necessary  to  preserve 
for  her  family  the  earnings  from  her  industry  or  talents. 
The  same  question  was  afterwards  decided  in  the  case  of  Penn 
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V.  Garland,  7  Ann.,  343,  when  the  right  of  the  wife,  which  had 
been  made  the  basis  of  the  action  of  separation  of  property, 
was  the  value  of  a  slave  which  had  been  given  to  the  wife 
during  marriage  and  had  been  alienated  by  the  husband.  The 
court  reaffirmed  the  former  decision,  and  held  that  in  case- of 
the  derangement  of  the  husband's  affairs  this  was  sufficient  to 
authorize  a  judgment  of  separation  of  property'  in  favor  of  the 
wife.  After  these  repeated  decisions  we  must  consider  the 
law  as  settled,  the  question  being  one  of  the  construction  of 
statutory  laws,  involving  no  fundamental  principles." 

This  doctrine,  that  a  claim  for  money  or  property  on  the 
part  of  the  wife  is  not  necessary  to  support  a  judgment  of 
separation,  was  reaffirmed  in  Mock  v.  Kennedy,  11  La.  Ann., 
527,  where  the  court  say :  "  It  is  sufficient  for  a  married 
woman  to  prove  that  she  had  the  skill  and  industry  to  earn  a 
separate  livelihood,  which  she  had  exercised,  whether  as  a 
seamsti'ess,  teacher,  milliner,  or  (as  in  the  case  at  bar)  a  shop- 
keeper, is  not  material ;  she  is  entitled  under  the  humane 
spirit  of  our  jurisprudence,  upon  proof  of  this  fact  accompanied 
by  proof  of  the  insolvent  condition  of  her  husband's  affairs,  to 
call  upon  the  court,  by  a  judgment  of  separation,  to  protect  the 
fruits  and  earnings  of  her  separate  industry  from  being  squan- 
dered by  her  husband  or  seized  by  his  creditors." 

In  Webb  v.  Bell,  24  La.  Ann.,  75,  a  judgtrfeut  of  separation, 
on  appeal,  was  affirmed,  notwithstanding  the  petition  of  the 
wife  was  opposed  by  the  husband  on  the  ground  that  there  was 
neither  allegation  nor  proof  that  the  plaintiff  had,  at  the  time 
of  the  institution  of  the  suit,  a  separate  trade  or  industry  of 
any  kind  froni  which  she  was  deriving  revenue  or  means  in- 
uring to  her  own  benefit.  The  sole  ground  of  the  judgment 
was  the  embarrassed  circumstances  of  the  husband's  affairs. 
The  court  said  :  "  The  purpose  sought  by  separation  of  prop- 
erty and  dissolution  of  community  in  this  ease  seems  to  be  to 
enable  the  wife,  by  the  use  of  her  own  limited  means  and 
those  she  might  obtain  through  her  relatives,  to  earn  for  herself 
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and  child  a  support,  without  havina;  her  earnings  fall  into  the 
community." 

The  same  point  was  expressly  decided  in  Meyer  v.  M.  J. 
Smith  &  Co.,  24  La.  Ann.,  153,  where  the  only  allegation  in  the 
petition,  on  which  the  judgment  was  based,  was  that,  "owing 
to  the  insolvency  of  her  husband,  it  becomes  necessaryfor  the 
preservation  of  her  acquisitions,  the  education,  maintenance, 
and  support  of  herself  and  family,  that  a  dissolution  of  the 
community,  &c.,  be  decreed." 

It  is  also  objected  to  the  judgment  of  separation  that  it  was 
by  consent,  and,  therefore,  null,  as  equivalent  to  a  voluntary 
separation,  made  void  by  article  2427  of  the  Civil  Code,  and 
that  it  is  not  supported  by  evidence. 

Both  these  objections  are  met  by  the  case  of  Powlis  v.  Cook 
et  al.,  28  La.  Ann.,  546.  In  that  case,  as  in  this,  the  husband 
consented  that  the  ease  might  be  iixed  and  tried,  but,  as  the 
court  then  said,  "that  did  not  make  it  a  consent  judgment." 
And  as  to  the  proof  of  the  husband's  insolvency,  the  court 
then  say,  what  may  be  adopted  here,  it  "  is  manifest  from  this 
litigation,  if  not  otherwise  shown." 

It  is  also  urged  that  the  Parish  Court  had  no  jurisdiction  to 
entertain  a  suit  for  separation  of  property.  No  adjudication 
to  this  effect  by  the  Supreme  Court  of  Louisiana  is  referred 
to  by  counsel ;  while,  on  the  contrary,  it  is  tacitly  assumed  to 
exist,  in  the  case  of  Willis  v.  Ward,  30  La.  Ann.,  1282.  Arti- 
cle 87  of  the  Constitution  of  the  State  of  1868,  then  in  force, 
prescribes  that  Parish  Courts  "  shall  have  exclusive  jurisdiction 
in  original  suits  in  all  cases  where  the  amount  in  dispute  ex- 
ceeds one  hundred  dollars  and  does  not  exceed  five  hundred 
dollars."  The  only  limitation  of  the  jurisdiction  is  as  to  the 
amount  of  money  involved  in  the  controversy,  and  has  no  re- 
lation to  the  question  where  the  suit  is  not  prosecuted  for  the 
recovery  of  money,  or  money's  worth. 

It  is  finally  urged  that  the  property  in  controversy  belongs 
to  the  community,  notwithstanding  the  judgment  of  separa 
tion.     But,  on  the  admission  of  the  validity  of  the  sale  to 
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Clement  and  of  the  judgment  of  separation  of  property,  it  is 
impossible  to  maintain  this  position  ;  for,  on  that  supposition, 
Clement  had  the  right  to  dispose  of  the  title  to  Madam  Ca- 
rite  precisely  as  to  any  other  person  capable  of  purchasing. 
The  sale  was  made  on  credit,  except  as  to  the  small  sura  of 
|1,243.'73,  and  it  does  not  help  the  contention  of  the  counsel 
for  the  appellee  on  this  point  to  admit  what  he  says,  "that 
every  cent  that  Mrs.  Carite  has  paid  on  account  of  the  pur- 
chase of  the  plantation  was  simply  a  part  of  the  profits  of  the 
plantation  itself;"  because  it  is  not  claimed  that  any  portion 
of  those  profits  accrued  prior  to  the  time  when  all  the  interest 
which  Carite,  or  any  of  his  creditors,  subsequent  in  right  to 
Clement,  ever  had  in  the  property,  had  been  divested  by  the 
sale  to  him.  Consequently  it  is  fully  shown  that  the  com- 
munity had  no  claim  to  any  of  'the  consideration  paid  by 
Madam  Carite  for  her  purchase. 

Upon  these  grounds  the  Circuit  Court  should  have  dismissed 
the  bill  of  the  appellee  for  want  of  equity,  and  for  this  error 
the  decree  is  reversed  and  the  cause  remanded  with  directions 
to  render  a  decree  dismissing  the  bill ;  and  it  is  so  ordered. 

Reversed. 


Bridge,  Beach  &  Company  v.  The  Excelsior  Manufacturing 
Company,  G.  F.  Filley,' president,  et  al. 

Mays,  1882. 

It  appearino;  from  the  evidence  that  automatic  devices  for  raising  slielves 
attached  to  stove-doors  and  closing  them,  and  for  producing  simulta- 
neous operations  according  to  the  wants  of  tlie  case,  have  long  been 
known,  Bussey's  patent  No.  180,001  for  an  automatic  device  of  that 
character,  if  valid  at  all,  is  only  valid  for  that  special  device,  and  is 
not  infringed  by  patents  which  accomplish  the  pame  purpose  with  a 
different  device. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 
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Robert H.  Parkinson,  for  appellants. 
S.  S.  BoyA,  for  appellees. 

Bradley,  J. — This  case  arises  upon  a  bill  in  equity  founded 
upon  certain  letters-patent  dated  July  18,  1876,  and  numbered 
180,001,  granted  to  one  Esek  Bussey  for  an  improvement  in 
cooking-stoves.  The  appellants,  as  assignees  of  the  patentee, 
sue  the  defendants  for  alleged  infringement,  and  pray  an  in- 
junction, an  account  of  profits,  and  an  assessment  of  damages. 
The  defendants  filed  an  answer  denying  infringement,  and 
alleging  the  patent  to  be  invalid  by  reason  of  certain  prior 
patents  and  public  use  of  the  alleged  invention  prior  to  the  in- 
vention of  Bussey.  The  patent  relates  to  an  oven-shelf  placed 
on  a  level  with  the  bottom  of  the  oven  when  the  door  is  open, 
and  outside  of  the  oven,  to  serve  as  a  shelf  for  pans  and  other 
vessels  to  rest  on,  when  drawn  out  of  or  shoved  into  the  oven. 
The  claim  of  the  patent  is  not  for  the  shelf,  as  that  is  admitted 
to  be  old,  but  for  an  automatic  device  for  raising  the  shelf  up- 
right and  inclosing  it  within  the  door  when  the  latter  is  closed, 
and  letting  it  down  to  a  horizontal  position  when  the  door  is 
opened.  The  device  is  a  cam  attached  to  the  door,  which  passes 
under  the  edge  of  the  shelf  and  gradually  raises  it  to  a  nearly- 
perpendicular  position  as  the  door  shuts.  The  shelf  falls  back 
of  its  own  weight  when  the  door  opens,  resting  on  the  cam. 
The  claim  of  the  patent  is  as  follows  : 

"  What  I  claim,  and  desire  to  secure  by  letters-patent,  is — 

"  In  combination  with  a  stove-oven,  a  hinged  shelf,  fitted  to 
fall  outward  and  down  automatically  when  the  oven-door  is 
opened,  and  to  be  raised  up  by  closing  the  oven-door,  adapted 
to  operate  upon  it  for  that  purpose  substantially  in  the  manner 
and  for  the  purposes  herein  set  forth." 

The  defendants  made  and  sold  stoves  containing  oven-shelves 

constructed  and  operated  as  described  in  letters-patent  granted 

to  E.  C.  Little  and  D.  H.  Nation,  dated  July  9,  1878,  and 

numbered  205,754.     This  shelf  also  loas.  an  aat&m,atic  move- 
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nient,  being  raised  when  the  door  shuts,  and  lowered  when  it 
opens.  But  the  device  by  which  this  is  accomplished  is  dif- 
ferent from  that  of  Busse}',  A  cam,  or  arm,  is  used  on  the 
door,  it  is  true ;  but  it  does  not  operate  under  the  shelf,  but 
upon  a  projection  attached  to  the  upper  side  of  it,  so  arranged 
in  relation  to  the  arm  on  the  door  as  to  raise  and  lower  the 
shelf.  Both  devices  operate  upon  the  same  principle  precisely 
as  that  which  has  been  used  for  a  long  time  in  raising  and 
lowering  a  carriage-step  by  shutting  and  opening  the  door,  and 
in  other  contrivances  by  which  the  same  general  effect  is  pro- 
duced. Cam  movements,  and  others  of  like  character,  pro- 
ducing simultaneous  operations  according  to  the  needs  of  the 
case,  such  as  opening  valves  in  a  steam  engine  as  the  piston  as- 
cends and  descends,  and  a  thousand  other  things,  are  in  such 
common  use  that  it  requires  but  very  little  invention  to  adapt 
them  to  a  particular  case,  like  the  one  under  consideration. 
We  think,  with  the  court  below,  that  the  patentee,  if  entitled 
to  auj'thing,  is  only  entitled  to  the  precise  device  which  he  has 
described  and  claimed  in  his  patent;  and  as  the  defendants 
use  a  different  device,  they  are  not  guilty  of  infringement. 
The  decree  of  the  Circuit  Court  is  affirmed. 

Affikmed. 


Ex  PARTE  Samuel  Floyd  Hoard  and  the  Ceredo  Cemetery 

Association. 

May  8,  1882. 
Miiiidiimiis  will  not  lie  to  compel  an  iiifei'ior  court  to  remand  a  cause 
after  It  has  once  overruled  a  motion  to  remand,  even   tliougli  tlie 
.amount  involved  be  not  suflScient  for  an  appeal. 

Petition  for  mandamus. 

J.  Holdsworth  Gordon,  for  petitioners. 

.WiUiamJ.  Robertson,  for  respondents. 
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Waits,  C.  J.— The  Chesapeake  and  Ohio  Raih'oad  Company 
began  a  suit  in  a  State  court  of  West  Virginia  to  appropriate 
lands  for  the  use  of  its  road.  To  this  suit  the  present  peti- 
tioners, with  others,  were  parties.  The  company,  at  a  certain 
stage  of  the  proceedings,  filed  a  petition  in  the  State  court, 
under  the  act  of  March  3,  1875,  ch.  137, 1  Sup.  Rev.  Stat.,  173, 
for  the  removal  of  the  suit  to  the  District  Court  of  the  United 
States  for  the  District  of  West  Virginia,  having  Circuit  Court 
powers.  After  the  petition  was  filed  and  security  given  ac- 
cording to  the  requirements  of  the  law,  a  copy  of  the  record 
of  the  suit  in  the  State  court  was  filed  in  the  District  Court, 
and  the  case  docketed  there.  This  being  done,  the  present 
petitioners  moved  the  District  Court  to  remand  the  cause,  and 
strike  it  from  the  docket  as  to  them  and  each  of  them.  The 
motion  having  been  argued  and  considered,  was  denied.  The 
petitioners  now  ask  this  court  for  a  wr,it  of  mandamus  requir- 
ing the  District  Court  to  grant  their  motion. 

Before  the  act  of  1875,  it  was  held  in  Insurance  Company  v. 
Comstock,  16  Wall.,  270,  followed  in  Railroad  Co.  v.  Wiswall, 
23  Wall.,  508,  that  if  a  Circuit  Court  refused  to  take  jurisdic- 
tion of  a  suit  which  had  been  properly  removed,  the  remedy 
was  by  mandamus  from  this  court  "  to  compel  the  Circuit 
Court  to  proceed  to  a  final  judgment  or  decree,"  and  not  by 
writ  of  error  or  appeal.  This  was  on  the  authority  of  ex  parte 
Bradstreet,  7  Pet.,  647,  in  which  Chief  Justice  Marshall  de- 
livered the  opinion.  JSTo  case  can  be  found,  however,  in  which 
a  mandamus  has  been  used  to  compel  a  court  to  remand  a 
cause  after  it  has  once  refused  a  motion  to  that  effect.  The 
distinction  is  obvious.  An  order  remanding  a  cause  is  not  a 
final  judgment  or  decree  from  which  ordinarily  an  appeal  or  , 
writ  of  error  can  be  taken;  and  Chief  Justice  Marshall,  in  ex 
parte  Bradstreet,  gave  as  the  reason  for  allowing  the  man- 
damus, "  that  ever}'  party  has  a  right  to  the  judgment  of  this 
court  in  a  suit  brought  by  him  in  one  of  the  inferior  courts  of 
the  United  States,  provided  the  value  of  the  matter  in  dispute 
exceeds  the  sura  or  value  of  two  thousand  dollars,"  now,  of 
51  v4 
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course,  five  thonsand.  If  the  cause  is  retained,  it  may  go  to 
linal  judgment  or  decree  and  the  reason  assigned  for  the  man- 
damus in  case  of  dismissal  does  not  exist.  If  improperly  re- 
tained and  the  objection  presented  on  the  record,  the  question 
may  be  brought  here  for  review  after  linal  judgment,  if  the 
amount  involved  is  sufficient  to  give  us  jurisdiction.  We  so 
held  at  this  term  in  Baltimore  and  Ohio  R.  R.  Co.  v.  Koontz. 
It  is  of  no  importance  that  the  value  of  the  matter  in  dispute 
may  be  less  than  live  thousand  dollars.  Jurisdiction  has  been 
given  to  the  Circuit  Court  to  determine  whether  the  cause  is 
one  that  ought  to  be  remanded.  The  act  of  1875  has  given  an 
appeal  or  writ  of  error  to  this  court  for  the  review  of  orders  to 
remand,  without  regard  to  the  amount  involved.  (Babbitt  v. 
Clark,  103  U.  S,,  606.)  The  same  remedy  has  not  been  given 
if  the  cause  is  retained.  It  rests  with  Congress  to  determine 
whether  a  cause  shall  be  reviewed  or  not.  If  no  power  of 
review  is  given,  the  judgment  of  the  court  having  jurisdiction 
to  decide  is  final.  {Ex  parte  Detroit  Ferry  Company,  decided 
at  this  term.)  It  is  an  elementary  principle  that  a  mandamus 
cannot  be  used  to  perform  the  office  of  an  appeal  or  a  writ 
of  error.     (Ez  parte  Loring,  94  U.  9.,  419.) 

Without  determining,  therefore,  whether  the  case  was  prop- 
erly removed  or  not,  the  writ  is  denied. 

Denied. 


The  City  of  New  Orleans  v.  John  A.  Morris,  Freeman 
Clark,  Charles  F.  Howard,  John  Klein,  and  Jack 
Wharton. 

Mays,  1882. 

1.  Although  in  general  the  proper  lemedy  for  a  wrongful  levy  on  property 

not  subject  to  the  levy  is  a  motion  to  discharge  the  levy,  yet  where 
equity  has  jurisdiction  on  the  ground  of  a  trust,  the  same  bill  may 
invoke  the  restraining  power  of  the  court  to  prevent  a  sale  under  the 
levy. 

2.  A  State  statute  which,  in  authorizing  a  city  to  convert  its  ownership  of 
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;i  valuable  property  held  for  the  use  o£  the  public  into  the  shiirea  of  a 
joint-stock  corporation,  declares  that  these  shares  shall  be  exempt 
from  judicial  sale  for  the  debts  of  tlie  city,  does  not  impair  the  obli- 
gation of  contracts,  the  property  so  converted  having  been  equally 
exempt. 
3.  Tlie  water-works  of  a  city  are  of  such  public  utility  and  necessity  that 
they  are  exempt  from  sale  for  the  debts  of  tlie  city. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

I^.  Howard  Mc Caleb,  for  appellant. 

JbA??,  A.  Campbell,  W.  W.  Moioe,  and  Albert  Voorhies,  for  ap- 
pellees. 

Miller,  J. — This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  for  the  District  of  Louisiana  dismis^ng  appellant's  bill. 

The  case  was  heard  on  a  plea  of  the  defendants,  which 
being  held  to  be  good,  the  bill  was  dismissed. 

The  substance  of  the  bill  is  that  the  defendants  having 
several  judgments  on  the  law  side  of  the  Circuit  Court,  had 
caused  executions  issued  on  these  judgments  to  be  levied  upon 
shares  of  the  stock  of  the  New  Orleans  Water-works  Com- 
pany, and  the  marshal  had  advertised  them  for  sale  and  was 
about  to  sell  them  to  the  highest  bidder ;  that  prior  to  March 
31,  1877,  the  city  was  the  sole  and  absolute  owner  of  the 
water-works  now  owned  and  held  by  the  corporation  known 
as  the  New  Orleans  Water-works  Company;  that  on  that 
day  the  Legislature  of  New  Orleans  enacted  a  law  creating 
that  corporation,  with  a  capital  of  two  millions  of  dollars.  Of 
this  sum  the  corporation,  as  soon  as  organized,  was  to  "  issue 
to  the  city  of  New  Orleans  stock  to  the  amount  of  $606,600, 
full  paid  and  not  subject  to  assessment,  and  in  addition  thereto 
one  similar  share  for  every  hundred  dollars  of  water-works 
bonds  which  the  city  has  taken  up  heretofore  and, extinguished 
by  payment,  exchange,  or  otherwise ;  and  that  the  residue  of 
said  capital  stock  shall  be  reserved  for  the  beneiit  of  all 
holders  of  water-works  bonds,  to  the  extent  of  the  amount 
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now  outstanding,  who  may  elect  to  avail  themselves  of  the 
provisions  of  this  act." 

The  honds  here  referred  to  were  those  issued  by  the  city, 
while  sole  owner  of  the  water-works,  in  aid  of  their  construc- 
tion and  extension. 

The  seventh  section  of  this  act  reads  as  follows:  "Be  it 
further  enacted.  That  the  stock  owned  by  the  city  of  New  Or- 
leans in  said  water-works  company  shall  not  be  liable  to  seizure 
for  the  debts  of  said  city." 

It  was  under  this  statute,  and  especially  under  the  section 
just  recited,  that  the  city  invoked  the  restraining  power  of  the 
court  to  prevent  the  sale  of  its  stock  in  the  company. 

To  this  bill  the  defendants  interposed  a  plea  to  the  effect 
that,  so  far  as  the  provision  of  the  statute  exempting  the  stock 
of  the  city  in  the  water-works  company  from  ,8ale  under  execu- 
tion relates  to  their  judgments,  it  is  void  by  the  provisions  of 
the  Constitution  of  Louisiana  and  of  the  United  States,  which 
forbid  the  enactment  of  laws  impairing  the  obligation  of  con- 
tracts; and  in  their  plea  they  show  that  the  obligations  on 
which  their  judgments  were  obtained  against  the  city  were 
existing  contracts, before  the  passage  of  the  act  of  1877. 

As  we  have  already  said,  the  court  held  this  plea  good,  re- 
fused the  injunction,  and  dismissed  the  bill. 

The  first  point  raised  in  argument  here  which  requires  our 
attention  is  that,  whether  the  court  below  was  right  or  wrong 
in  its  decision  of  the  case  on  its  merits,  the  bill  must  still  be 
dismissed  for  want  of  equity,  on  the  ground  that  there  is 
ample  remedy  at  law  by  a  motion  to  the  court  to  compel  the 
marshal  to  release  his  levy  on  the  stock,  because  not  liable  to 
be  sold  on  the  execution. 

It  will  be  observed  that  no  such  objection  was  made  to  the 
bill  in  the  court  below,  and  although  one  of  the  defendants 
filed  a  general  demurrer  to  the  bill  which  might  have  raised 
it,  he  afterwards  withdrew  his  demurrer  and  joined  in  the 
plea  on  which  the  case  was  decided. 

This  plea  was  a  defense  on  the  n:ierits  of  the  case,  and  was 
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to  be  held  good  or  bad  on  precisely  the  same  principles, 
whether  pleaded  to  a  declaration  at  law  or  a  bill  in  chancery. 
"We  should,  under  such  circumstances,  have  great  hesitation  to 
permit  the  party  who  had,  by  tendering  this  issue,  waived  the 
•question  of  the  special  jurisdiction  of  the  court  in  equity,  to 
raise  that  point  for  the  first  time  in  this  court  on  appeal. 

We  are  of  opinion,  however,  that  the  bill  does  show  on  its 
face  a  sufficient  ground  of  equitable  jurisdiction  in  the  allega- 
tions found  in  the  bill,  sustained  by  the  provisions  of  the 
statute,  which  creates  a  trust  in  favor  of  the  holders  of  the 
old  water-works  bonds  of  the  city,  and  of  other  creditors  of 
the  city,  which  is  not  shown  in  any  way  to  have  been  released 
or  discharge'd." 

Notwithstanding,  therefore,  the  opinion  of  this  court  in  the 
case  of  Van  Norden  v.  Morton,  Bliss  &  Co.,  99  U.  S.  R.,  378, 
that  in  the  ordinary  case  of  a  wrongful  levy  of  an  execution  on 
property  not  subject  to  be  seized  under  it  the  proper  remedy 
is  by  motion  to  the  court  to  have  the  levy  discharged,  we  think 
there  is  in  this  bill  other  sufficient  grounds  for  the  equitable 
jurisdiction  of  the  court. 

The  question  to  be  decided  on  the  merits  is,  shortly,  this :  Is 
a  statute  of  a  State  Legislature  which,  in  the  act  authorizing  a 
city  to  convert  its  ownership  of  a  large  and  valuable  property, 
held  for  the  use  of  the  public,  such  as  this,  into  the  shares  of 
a  joint-stock  corporation,  declares  that  these  shares  shall  be 
exempt  from  judicial  sale  for  the  debts  of  the  city,  an  impair- 
ment of  the  obligation  of  existing  contracts  within  the  meaning 
of  the  Constitution  ? 

The  learned  counsel,  in  the  oral  argument  and  in  the  brief, 
substantially  concedes  that  the  water- works  themselves,  in  the 
hands  of  the  city,  were  not  liable  to  be  sold  for  the  debts  of  the 
city.  And  if  no  such  concession  were  made,  we  think  it  quite 
clear  that  these  works  were  of  a  character  which,  like  the 
wharves  owned  by  the  city,  were  of  such  public  utility  and 
necessity  that  they  were  held  in  trust  for  the  use  of  the  citizens. 
In  this  respect  they  were  the  same  as  public  parks  and  build- 
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ings,  and  were  not  liable  to  sale  under  execution  for  ordinary 
debts  against  the  city. 

There  is  nothing  in. the  nature  of  this  legislation  wViich  di- 
rectly impairs  the  obligation  of  the  city's  contract  with  the  ap- 
pellees. The  courts  recognized  the  binding  force  of  those  con- 
tracts by  rendering  judgments  against  the  city  after  the  passage 
of  the  act  complained  of  just  as  they  would  before,  and  there 
is  no  pretense  but  that  the  moral  or  legal  obligation  of  the  city 
to  paj'  those  judgments  remains  undiminished. 

The  force  of  the  argument  for  holding  the  statute  void  rests 
on  certain  decisions  of  this  and  other  courts  in  regard  to  laws 
which  attempted  to  exempt  from  the  liability  to  seizure  under 
execution  property  which,  at  the  time  the  contract  was  made, 
was  by  law  so  liable  to  be  seized  and  sold  in  enforcement  of 
the  contract.  The  cases  of  most  importance  so  relied  on  are 
Green  v.  Biddle,  8  Wheaton,  1 ;  Bronson  v.  Kinzie,  1  How., 
311 ;  McCracken  v.  Haywood,  2  How.,  608. 

But  these  eases  do  not  go  so  far  as  the  argument  in  this  case 
requires.  Indeed  they  fall  far  short  of  it.  They  simply  hold 
that  an  act  of  the  Legislature,  passed  after  a  conti-act  is  made, 
which  withdraws  property  then  liable  to  be  seized  and  sold,  in 
enforcement  of  that  contract,  from  the  power  of  the  courts  to 
seize  and  sell  it,  impairs  the  obligation  of  the  contract.  But  it 
has  never  been  held,  so  far  as  we  are  advised,  that  a  statute 
dealing,  with  property  not  subject  to  sale  for  enforcement  of  the 
contract,  cannot,  in  providing  for  a  change  of  the  form  of  the 
title  by  which  the  debtor  holds  it,  continue  the  exemption  from 
forced  sale  of  that  which  represents  in  the  hands  of  the  same 
owner  the  property  so  exempt.     That  is  the  case  before  us. 

The  water-works  were  not  liable  to  execution  for  judgments 
against  the  city.  The  Legislature  intended  to  change  the  form 
of  the  city's  ownersliip  of  that  property  into  that  of  shares  of 
the  capital  stock  of  a  company,  of  which  it  was  at  first  to  be 
sole  owner.  These  shares  represented  .the  water-works  of  the 
city.  They  represented  nothing  else.  The  city  owned  the 
shares,  and  the  Legislature  continued  in  this  property,  in  the 
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hands  of  the  city  as  shares  of  stock,  the  same  exemption  which 
belonged  to  the  property  represented  by  these  shares.  In  doing 
this  no  right  of  the  creditors,  at  the  time  they  made  their  con- 
tract or  the  passage  of  the  act,  was  impaired.  No  propertj'  to 
which  they  then  had  a  I'ight  to  look  for  payment  of  their  debt, 
or  as  a  means  of  enforcing  their  contract,  has  been  withdrawn 
from  the  force  of  its  obligation.  They  are  placed  by  this  law 
in  no  worse  condition  than  they  were  before.  • 

They  were  not  obstructed  or  impaired  in  the  exercise  of  any 
remedy  which  they  had  when  the  contract  was  made.  Nothing 
subject  to  their  debt — not  by  way  of  lien,  for  such  debts  created 
no  lien,  but  subject  to  execution  after  it  might  be  issued — was 
withdrawn  from  that  subjection.  The  shares  were  evidence  of 
title  in  property  which  had  never  been  liable  to  execution,  and 
the  statute  continued  this  exemption  in  the  ownership  of  these 
shares  so  long  as  it  remained  ia  the  city. 

But  it  is  said  that  a  creditor  has,  by  his  contract,  the  same 
right  to  enforce  its  performance  out  of  property  acquired  after 
his  debt  is.  created  as  he  had  against  that  which  the  debtor 
owned  when  the  contract  was  made.  In  a  general  sense  there 
can  be  no  doubt  of  the  truth  of  this  proposition.  But  there  are 
two  answers  to  it  in  the  present  case.  In  the  first  place,  the 
property  in  question  is  not  other  and  dilierent  property  from 
that  held  and  owned  by  the  city  at  the  time  of  the  contract,  and 
which  was  then  exempt  from  execution.  It  has  only  changed 
the  form  and  evidence  of  ownership.  The  shares  represent  m 
the  hands  of  the  city  the  same  interest  which  it  had  before  in 
the  water-works. 

In  the  next  place,  the  city  was  not  situated,  as  regards  this 
property,  as  a  private  person  would  be  in  the  purchase  and  ac- 
quisition of  ordinary  property.  The  city  could  not  have  sold 
this  property  as  the  law  stood.  It  could  not  have  put  it  into  a 
joint-stock  company  without  the  aid  of  a  new  law.  The  Legis- 
lature, in  authorizing  the  change  in  the  form  of  the  ownership 
of  the  water-works,  could,  since  it  injured  nobody  and  invaded 
no  one's  rights,  say,  as  to  the  city,  whether  it  be  called  new 
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property  or  not,  that  such  ownership  should  continue  exempt 
from  execution. 

As  the  city  was  using  no  means  in  acquiring  this  stock  which 
could  have  been  appropriated  under  any  circumstances  to  the 
payment  of  the  debts  of  appellees,  the  Legislature  impaired 
no  obligation  of  the  city  in  declaring  the  stock  thus  acquired 
exempt  from  liability  for  debts. 

We  are  of  opinion,  therefore,  that  the  plea  of  defendants  was 
bad ;  and  the  decree  of  the  Circuit  Court  is  therefore  reversed, 
with  directions  to  overrule  the  plpa,  and  for  such  further  pro- 
ceedings as  are  not  inconsistent  with  this  opinion. 

Eeveesed. 


The  United  States  v.  William  Smith. 

•  May  8,  1888. 

The  limitation  o£  six  years  imposed  by  section  1069  of  tlie  Revised  Statutes 
of  the  United  States  on  bringing  suits  in  the  Court  of  Claims  applies 
to  an  action  brought  by  a  paymaster  in  the  ai-my  to  establish  a  right 
to  relief  for  money  stolen  from  him,  where  it  appears  tliat  he  had  paid 
up  tlie  money  and  that  the  government  had  always  refused  to  allow 
his  claim ;  such  a  case  being  materially  different  from  that  of  United 
States  V.  Clark,  96  U.  S.,  37. 

Appeal  from  the  Court  of  Claims. 

iS.  F.  Phillips,  Solicitor- General,  for  appellants. 

Sanborn  ^  King,  for  appellee. 

Miller,  J. — This  was  an  action  in  the  Court  of  Claims, 
under  the  third  clause  of  section  105  and  section  1062  of  the 
Revised  Statutes,  to  establish  a  right  to  relief  for  money  stolen 
from  claimant  as  paymaster  in  the  army.  The  case  turned  in 
the  court  below,  as  it  does  here,  on  the  question  of  the  appli- 
cability of  the  statute  of  limitations  as  found  in  section  1069 
and  claimant  relies  upon  the  opinion  of  this  court  in  United 
States  V.  Clark,  96  U.  8.  K,  37. 
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The  ease  before  us  differs  materially  from  the  one  there  de- 
cided. In  that  case  the  United  States  were  suing  Clark  in"  a 
court  of  general  jurisdiction  on  his  bond  to  recover  the  sum 
stolen  from  him  by  a  robbery,  which  be  had  refused  to  pay, 
and  had  never  paid  or  accounted  for,  and  he  sued  in  the  Court  * 
of  Claims  to  establish  that  set-off.  In  the  present  case  the  sum 
in  controversy  had  been  paid  by  the  claimant  to  the  proper 
officer,  and  the  United  States  had  no  claim  on  him  for  it,  and 
no  right  of  action  against  him  on  that  account.  If  the  United 
States,  in  any  action  brought  against  Smith  on  his  official  bond, 
should. include  the  sum  now  in  controversy, it  would  be  a  per- 
fect answer  to  the  demand  that  Clark  had  paid  it  to  his  chief 
paymaster  under  order  of  Paymaster-General  Brice,  their  com- 
mon superior. 

And  if  Smith  should,  in  his  account  with  the  government, 
fall  behind  so  that  a  balance  as  large  as  the  sum  now  in  con- 
troversy was  due,  and  there  had  been  a  change  of  sureties  on 
the  bond,  those  who  were  sureties  when  this  payment  was 
made  could  insist  on  that  sura  being  applied  to  their  exonera- 
tion pro  tanto. 

Nor  does  it  appear  that  there  was  any  balance  of  money  of 
the  government  in  the  hands  of  Smith  at  the  time  he  brought 
suit,  or  when  he  obtained  judgment,  on  which  it  could  he  ap- 
plied as  a  credit. 

It  is,  therefore,  a  case  in  which  the  judgment  amounts  to  a 
recovery  of  the  sum  once  paid  by  claimant,  and  as  the  statute 
gives  no  authority  to  make  this  effectual  by  repayment  out  of 
the  treasury,  it  is  to  be  collected  by  permitting  him  to  retain 
it  out  of  a  future  balance  in  his  hands. 

In  Clark's  case  the  money  had  never  been  paid  by  him  to 
the  treasury,  nor  did  it  appear  that  there  had  been  any  iinal 
refusal  by  the  accounting  officers  of  the  treasury  to  allow  the 
claim. 

The  reasons  why  this  court  held  that  the  statute  of  limita- 
tions which  applies  to  actions  in  general  in  the  Court  of  Claims, 
of  six  years,  did  not  apply  to  Clark's  action,  have  direct  rela- 
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tiou  to  the  difteretiees  we  have  noticed  between  that  case  and 
this.  The  court  there  said  that  until  the  accounting  otiicers 
had  refused  to  allow  the  claim  in  his  accounts  there  was  no 
occasion  to  establish  it  in  the  Court  of  Claims.  There  being 
no  denial  of  his  right,  the  statute  did  not  run.  This  was  founded 
on  the  conditions  of  the  officer's  bond  to  pay  when  demanded. 

It  sufficiently  appears  in  this  case  that  claimant's  right  was. 
authoritatively  denied  when  he  was  ordered  by  the  paymaster- 
general  to  pay  the  money,  and  that  then  was  the  proper  time 
to  apply  for  the  protection  of  the  Court  of  Claims  by  asking 
its  decree  that  he  should  be  credited  on  his  account  with  that 
sum. 

The  court  in  Clark's  case  gave  as  another  reason  why  the 
statute  did  not  apply,  that,  so  long  as  the  United  States  could 
sue  for  this  money  and  did  not  do  so,  the  right  of  claimant  to 
this  defense  to  that  action  could  not  be  barred  by  the  statute 
of  limitations.  And  as  Clark  was  then  sued  for  that  money 
by  the  government  in  a  court  where  the  defense  could  not  be 
tried,  but  where  it  would  not  be  barred  by  the  limitation,  if 
"  the  court  had  had  jurisdiction  to  hear  the  defense,  it  was  not 
barred  in  the  only  court  which  had  jurisdiction  to  establish  the 
defense. 

In  the  present  case,  the  money  having  been  paid  by  the  officer, 
he  was  liable  to  no  action  by  the  government  to  recover  it. 

It  cannot  be  permitted  that,  the  initiative  in  regard  to  a 
judicial  determination  of  his  right  remaining  solely  with  him, 
he  can  claim  to  be  free  from  the  law  of  limitation  governing 
actions  in  that  court  as  long  as  he  chooses.  Nor  can  be,  with' 
out  regard  to  the  statute  of  limitation,  proceed  to  obtain  a  judg- 
ment which  is  in  effect  for  the  repayment  of  money  had  and 
received  to  his  use  by  the  government. 

"We  think  the  action  in  this  case  is  barred  by  the  statute 
of  limitations,  and  the  judgment  of  the  Court  of  Claims  is 
reversed. 

Reversed. 
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The  Cincinnati,  Portss^outh,  Big  Sandy  and  Pomeroy 
Packet  Company  v.  The  Board  of  Trustees  of  the 
Town  of  Catlettsburg,  Kentucky. 

May  8,  1883. 

1.  A  city  oicliiiauce  imposing  a  rate  of  charge  on  vessels  landing-  at  wharves 

owned  by  the  city,  graded  according  to  their  tonnage,  and  also  a  pen- 
alty for  landing  anywhere  else  than  at  such  wharves,  is  neither  a  tax 
I  in  a  general  sense,  nor  a  tax  on  tonnage  in  the  meaning  of  the  United 
States  Constitution. 

2.  A  city,  if  allowed  by  its  charter,  has  a  right  to  bnild  such  wharves  and 

charge  for  their  use,  and  also  to  prescribe  where  vessels  shall  land 
1  and  discliarge  cargo;  and  the  exercise  of  snch  right,  if  a  regnlation 
of  commerce  at  all,  is  valid  as  long  as  Congress  fails  to  make  any 
provision  on  the  subject. 

3.  Although  I'elief  might  probably  be  given  .against  an  oppressive  abuse  in 
t  the  exercise  of  such  right  and  in  the  rates  of  wharfage  charged,  yet 

the  facts  alleged  in  the  case  at  bar  do  npt  prove  that  the  rates  in  ques- 
tion are  excessive. 

JError  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kentucky. 

David  Stuart  Hounshell,  for  appellant. 

No  counsel  for  appellees. 

Miller,  J. — This  is  an  appeal  from  a  decree  of  the  Circuit 
Court  for  the  District  of  Kentucky  dismissing  appellant's  bill 
on  demurrer. 

The  bill  is  very  inartificially  drawn,  and  the  allegations  very 
imperfectly  present  some  of  the  questions  which,  by  the  brief 
of  counsel,  it  is  supposed  to  have  raised. 

It  alleges  the  complainant  to  be  a  corporation  owning  a 
large  number  of  steamboats  engaged  in  the  navigation  of  the 
Ohio  Eiver  and  making  frequent  landings  at  the  public  wharf 
of  the  town  of  Catlettsburg,  on  the  Kentucky  side  of  that 
river.  That  upon  each  of  said  landings  they  were  subjected 
to  an  illegal  tax  proportioned  to  the  tonnage  of  each  of  said 
boats,  amounting,  between  January  1,  1870,  and  April  30, 


812  Packet  Co.  v.  Board  of  Trustees.    [Oct.  Term, 

Opinion  of  the  court. 

1877,  to  an  aggregate  sum  of  $5,092.  Parts  of  the  ordinance 
of  the  town  under  which  this  tax  .was  collected,  and  of  the 
statute  of  Kentucky  supposed  to  authorize  the  ordinance,  are 
set  out  in  the  bill.  This  ordinance  is  alleged  to  be  void  as 
being  a  duty  on  tonnage  forbidden  by  section  10  of  the  first 
article  of  the  Constitution,  and  also  a  regulation  of  commerce. 

It  is  then  alleged  that  the  taxes  so  imposed  are  excessive 
and  beyond  all  reasonable  charges  for  the  use  of  the  wharf  by 
the  boats  of  complainant,  and  that  the  amount  already  col- 
lected for  the  use  of  said  wharf  exceeds  the  cost  of  erection 
and  construction  of  the  same. 

An  amended  bill  was  also  tiled,  which  does  not  materially 
affect  the  matters  in  issue. 

The  thirty-first  section  of  the  act  of  the  Kentucky  Legisla- 
ture of  January  28,  1868,  incorporating  the  town  of  Cwtletts- 
burg,  authorizes  the  board  of  trustees  "  to  erect,  make,  and 
repair  wharves  and  docks,  and  to  regulate  and  tix  the  rate  of 
wharfage  thereat ;  to  regulate  the  stationing  or  anchoring  of 
vessels  or  boats  or  rafts  within  the  town  limits,  and  the  de- 
positing freight  or  lumber  on  the  public  wharves." 

The  ordinances  of  the  town  complained  of  are  the  following, 
enacted  February  23,  1871 : 

"  The  following  rates  are  established  as  charges  upon  steam- 
boats and  other  water-crafts  landing  at  the  public  landing  of 
Catlettsburg,  Kentucky:  On  transient  steamboats,  $1  for  every 
lauding;  on  the  largest  sized  regular  packets,  over  100  tons 
custom-house  measure,  $1  for  each  landing,  and  on  all  steam- 
boats under  100  tons  burden,  50  cents  for  each  landing;  for 
all  store-boats  or  trading-boats,  $1  for  each  landing,  and  if 
they  remain  more  than  one  day,  50  cents  per  day  for  each  day 
they  remain ;  and  for  each  wharf-boat  used  for  the  purpose  of 
wharfage  and  commission,  $10  per  month." 

And  another,  adopted  by  said  board  of  trustees  May  5, 1873, 
in  the  following  words: 

"  That  the  public  landing  on  the  Ohio  River  between  Di- 
vision and  Main  streets  is  hereby  appointed  and  established 
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as  a  steamboat  landing,  and  all  steamboats  arriving  at  the 
town  of  Catlettsburg  shall  land  at  the  wharf  situate  as  afore- 
said between  Division  street  and  Main  street,  and  at  no  other 
point  within  the  corporate  limits  of  the  town  of  Catlettsburg, 
except  by  the  written  consent  of  the  wharfmaster  of  said  town. 

"  That  for  any  violation  of  the  foregoing  section  the  owners, 
controllers,  or  masters  of  any  boat  so  violating  shall  be  jointly 
and  severally  liable  to  pay  a  fine  of  |10  for  each  otiense,  which 
may  be  recovered  by  warrant  in  the  name  of  the  Common- 
wealth of  Kentucky  for  the  use  of  the  board  of  trustees  of  the 
town  of  Catlettsburg. 

"  It  is  hereby  made  the  duty  of  the  wharfmaster  to  enforce 
this  ordinance  and  to  report  and  prosecute  all  violations 
thereof." 

The  prayer  of  the  bill  is  for  an  injunction  restraining  the 
defendants  from  the  collection  of  all  taxes  from  orator's  boats 
while  landing  at  the  natural  and  unimproved  shore  of  the 
Ohio  River,  and  at  points  other  than  the  improved  landing  of 
the  defendants  between  Division  and  Main  streets,  and  from 
the  collection  of  all  excessive  taxes  while  landing  at  any  point 
within  the  corporate  limits,  and  from  the  enforcement  of  the 
ordinance  requiring  them  to  land  at  the  defendants'  improved 
wharf  between  Division  and  Main  streets,  and  the  original  bill 
prayed  a  decree  for  the  suras  improperly  exacted  of  com- 
plainant. 

The  court  below  held,  on  demurrer  to  the  original  bill,  that 
there  could  be  no  recovery  in  this  suit  for  the  amount  illegally 
exacted  and  paid,  because  an  action  at  law  was  the  appropriate 
and  adequate  remedy  for  that  purpose ;  and  in  that  the  court 
was  probably  right. 

If,  however,  the  bill  presents  no  ground  for  the  injunction 
prayed,  the  prayer  for  recovery  of  a  moneyed  decree  becomes 
immaterial. 

The  framer  of  the  bill  seems  to  have  labored  under  a  mis- 
apprehension of  the  nature  of  the  transaction  in  calling  the 
demands  made  of  the  complainant  taxes.     We  can  see  nothing 
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in  the  ordinances  intended  to  impose  a  tax  upon  anybody. 
The  bill,  as  we  have  said,  is  not  very  clear  in  its  statements  of 
the  manner  in  which  this  money  was  paid  or  collected.  It  must, 
however,  have  been  paid  for  the  use  of  defendants'  wharf  or 
improved  landing  place,  in  which  case  it  is  complained  of  as 
an  excessive  charge,  or  it  must  have  been  paid  as  a  penalty 
for  landing  at  other  points  than  between  Division  and  Main 
streets  in  violation  of  the  ordinance.  In  neither  case  is  tbere 
anything  iu  the  nature  of  a  tax. 

The  effort  of  the  pleader  undoubtedly  is  to  bring  the  case 
within  the  constitutional  prohibition  of  a  tax  upon  tonnage. 

If,  however,  the  trustees  of  the  town  had  a  right  to  com- 
pensation for  the  use  of  the  improved  landing  or  wharf  which 
they  had  made,  it  is  no  objection  to  the  ordinance  fixing  the 
amount  of  this  compensation  that  it  was  measured  by  the  size 
of  the  vessel,  and  that  this  size  was  ascertained  by  the  tonnage 
of  each  vessel.  It  is  idle,  after  the  decisions  we  have  made, 
to  call  this  a  tax  upon  tonnage.  (Cannon  v.  New  Orleans,  20 
Wall.,  597;  Packet  Co.  y.  St.  Louis,  100  U.  S.  R,  428;  Same 
0.  Keokuk,  95  U.  S.  R.,  80 ;  Guy  v.  Baltimore,  100  U.  S.  R., 
442.) 

Still  less  ground  exists  for  bolding  that  the  penalties  im- 
posed for  a  refusal  to  obey  the  rules  for  places  of  landing,  and 
the  orders  of  the  wharfmaster  on  that  subject,  are  taxes  on 
tonnage. 

Nor  is  there  any  room  to  question  the  right  of  a  city  or 
town  situated  on  navigable  waters  to  build  and  own  a  wharf 
suitable  for  vessels  to  land  at,  and  to  exact  a  reasonable  com- 
pensation for  the  facilities  thus  aftbrded  to  vessels  by  the  use 
of  such  wharves,  and  that  this  is  no  infringement  of  the  con- 
stitutional provisions  concerning  tonnage  taxes  and  the  reg- 
ulation of  commerce.     (See  cases  above  cited.) 

There  remains  to  be  considered  the  validity  of  the  ordinance 
which  forbids  the  landing  of  vessels,  except  by  the  permission 
of  the  wharfmaster,  at  any  other  point  within  the  town  than  ' 
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between  Division  and  Main  streets,  and  the  question  of  excess- 
ive charges  for  the  use  of  the  wharf. 

There  can  be  no  doubt  that  the  rules  which  govern  the  land- 
ing and  departure  of  vessels  at  points  situated  on  navigable 
waters  may  seriously  affect  them  in  their  business  of  navigation 
and  transportation,  and  in  some  sense  such  rules  are  regulations 
of  commerce. 

On  the  other  hand,  the  necessity  is  obvious  of  the  existence 
in  each  port,  where  vessels  as  large  as  steamboats  land  at  the 
shore  and  deposit  their  cargoes  on  the  banks  of  navigable 
streams,  of  some"  authority  to  prescribe  the  places  where  this 
may  be  done,  the  time  of  doing  it,  and  the  points  at  which  they 
may  discharge  cargo,  both  as  relates  to  the  streets,  shores, 
houses  of  the  town,  and  other  vessels  lauding  at  the  same 
time. 

The  protection  of  the  shore  of  the  sea  or  bank  of  a  river 
on  which  a  town  is  situated  is  a  necessity  to  the  town,  and  the 
washing  and  crumbling  of  the  bank  from  the  agitation  of  the 
waters,  made  by  the  landing  of  large  steamers,  demand  that 
such  regulations  should  exist. 

Small  vessels  without  steam,  rafts,  flat-boats,  keel-boats, 
loaded  to  their  very  utmost  capacity,  and  liable  to  be  sunk  by 
the  waves  which  accompany  the  landing  of  large  steamboats, 
have  the  same  right  to  land  at  the  shore  that  steamers  have, 
and  they  have  a  right  to  protection  against  their  powerful  com- 
petitors for  trade.  This  can  best  be  secured  by  appropriate  reg- 
ulations prescribing  places  for  the  landing  of  each,  and  in  some 
instances  placing  the  matter  under  the  control  of  a  wharfmaster 
or  other  officer,  whose  duty  it  shall  be  to  look  after  it. 

Such  rules  and  regulations  and  such  an  officer  exist  in  every 
place  where  the  number  of  the  inhabitants  or  the  amount  of 
the  water-borne  commerce  justifies  or  requires  it.  The  neces- 
sity for  the  existence  of  this  power  cannot  be  doubted. 
^  We  are  not  aware  that  in  any  instance  Congress  has  attempt- 
ed to  exercise  it.  If  it  be  a  regulation  of  commerce  under  the 
power  conferred  on  Cougress  by  the  Constitution,  that  body 
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has  signally  failed  to  provide  any  such  regulation.  It  belongs, 
also,  manifestly,  to  that  class  of  rules  which,  like  pilotage  and 
some  others,  can  be  most  wisely  exercised  by  local  authorities, 
and  in  regard  to  which  no  general' rules,  applicable  alike  to  all 
ports  and  lauding  places,  can  be  properly  made.  If  a  regula- 
tion of  commerce  at  all,  it  comes  within  that  class  in  which  the 
States  may  prescribe  rules  until  Congress  assumes  to  do  so. 
(Cooley?;.  Board  of  Wardens, 12  How.,  237;  Oilman  v.  Phila- 
delphia, 3  Wall.,  727;  Crandall  v.  Nevada,  6  Wall.,  42;  Pound 
V.  Turck,  95  U.  S.  K.,  462.)      ' 

There  is  probably  not  a  city  or  large  town  in  the  United 
States,  situated  on  a  navigable  water,  where  ordinances,  rules, 
and  regulations  like  those  of  the  town  of  Catlettsburg  are  not 
made  and  imposed  by  authority  derived  from  State  legislation, 
and  the  long  acquiescence  in  this  exercise  of  the  power  and  its 
absolute  necessity  are  arguments  almosts  conclusive  in  favor  of 
its  rightful  existence. 

We  are  of  opinion  that  there  is  nothing  in  the  ordinances  of 
the  town  of  Catlettsburg  complained  of,  authorized  as  they 
clearly  are  by  the  statute  of  Kentucky,  which  is  repugnant  to 
the  Constitution  of  the  United  States. 

But  while  the  authority  to  make  such  regulations  may  exist 
in  the  trustees  of  that  town,  it  must  be  conceded  that,au  op- 
pressive abuse  in  the  exercise  of  that  power  may  present  a  case 
in  which  the  proper  court  could  give  relief.  If,  for  instance, 
while  forbidding  all  boats  to'  land  elsewhere  than  at  a  desig- 
nated and  limited  part  of  the  shore,  that  space  was  too  small 
to  permit  the  landing  at  the  same  time  of  vessels  whose  bus- 
iness required  it;  or  if,  having  assumed  the  obligation  of  pro- 
vidirig  appropriate  and  safficient  wharf  accommodations  and 
forbidden  boats  to  land  at  any  other  place,  there  was  in  fact  no 
proper  landing  place  provided,  a  court  would  tind  some  remedy 
for  such  oppressive  and  arbitrary  conduct. 

But  nothing  in  this- bill  implies  that  the  landing  place  point- 
ed .out  by  the  ordinan,ce  is  insufficient  in  dimensions  or  want- 
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iiig  in  proper  means  of  accommodating  the  business  of  the 
vessels  using  it. 

So,  also,  while  the  statute  authorizes  them  to  establish  the 
rates  of  wharfage,  if  the  sum  demanded  for  that  service  is  so 
far  beyond  a  reasonable  compensation  for  the  use  of  the  city's 
wharf  as  to  be  oppressive  and  an  abuse  of  the  power  thus  con- 
ferred, the  courts  could  in  some  way  give  appropriate  relief,  and 
it  is  this  part  of  appellant's  case  which  presents  the  only  diffi- 
cult question  for  our  consideration. 

We  do  not  feel  justiiied,  however,  on  the  allegations  of  this 
bill,  in  reversing  the  order  of  the  Circuit  Court  sustaining  a 
demurrer  to  it,  for  several  reasons. 

In  the  first  place  the  bill  is  manifestly  Founded  on  the  idea 
of  the  unconstitutionality  of  these  ordinances,  and  an  injunction 
is  asked  to  restrain  defendants  from  interfering  with  the  landing 
anywhere  within  the  city  limits  of  appellant's  boats,  and  in  gen- 
eral from  enforcing  the  obnoxious  ordinances.  There  is,  it  is 
true,  a  prayer  to  restrain  them  from  the  collection  of  .all  excess- 
ive taxes  while  their  boats  are  landing  within  the  corporate 
limits,  but  what  is  excessive  or  what  reasonable  is  not  shown, 
and,  as  we  have  already  said,  the  money  collected  is  not  taxes 
in  any  sense  whatever. 

In  the  next  place  the  bill  does  not  show  how  or  why  the  sums 
paid  for  the  use  of  the  wharf,  or  for  landing  at  other  places,  is 
excessive.  The  one  reason  for  so  charging  which  is  given  is 
evidently  fallacious,  namely,  that  the  town  has  already  raised 
enough  money  from  the  use  of  the  wharf  to  pay  for  its  con- 
struction and  preservation. 

The  compensation  which  either  the  city  or  private  owner  of 
a  wharf  is  entitled  to  receive  is  not  to  be  based  exclusively 
on  a  reimbursement  of  the  costs  of  the  wharf,  and  no  such 
criterion  can  govern  in  the  matter. 

The  ordinance  establishing  these  rates  and  penalties  is  given 

in  the  bill  and  has  been  copied  in  the  opinion,  and  it  is  by  no 

means  apparent  that  they  are  excessive.     When  it  is  considered 

that  the  wharf  needs  constant  repair  and  care ;  that  the  com- 
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pensation  of  a  wharfmaster,  who  mnst  be  always  ready  to 
locate  the  vessels  and  collect  the  charges,  is  to  be  paid;,  and 
that  the  character  and  nature  of  the  inaproveraent  is  not  shown, 
it  would  seem  that  something  more  than  characterizing  those 
rates  as  excessive  is  needed  to  invoke  the  restraining  power  of 
a  court  of  equity.  It  is  not  alleged  that  they  are  oppressive,  or 
an  abuse  of  the  power  confided  to  the  trustees.  No  statement 
is  made  of  what  would  be  reasonable  in  the  premises,  and,  con- 
sistently with  the  bill,  the  charge  ra&y  be  so  little  in  excess  of 
a  just  compensation  as  not  to  call  for  equitable  relief. 

There  is  no  hinderance  to  trying  this  question  in  an  action 
at  law,  where  the  verdict  of  a  jury  or  the  judgment  of  the 
court  in  one  or  two  cases  would  establish  what  is  reasonable 
under  the  circtimstances-,  and  this  being  once  established  by 
the  appropriate  tribunal,  the  court  of  equity  could  restrain  the 
excess. 

We  concur  with  the  circuit  judge,  that  no  such  case  of  op- 
pressive use  or  clear  abuse  of  the  power  properly  conferred  on 
the  trustees  in  regard  to  wharfage  charges  is  alleged  by  this 
bill  as  to  justify  the  interposition  of  a  court  of  equity. 

The  decree  dismissing  the  bill  is  therefore  affirmed. 

Affirmed. 


Austin  Cokbin,  G.  S.  C.  Bow,  The  New  York  and  Manhattan 
Beach  Eailway  Company,  Samuel  Keefer,  Henry  Mc- 

KlNNIE,  AND  UZZIAH  C.  BuRNAP  V.  CATHARINE  VaN  BrUNT 

AND  Abraham  Van  Brunt. 

May  8,  1883, 

A  suit  to  I'ecover  possession  ol  land  and  damages  for  detention  in  whioli 
the  real  parties  interested  are  citizens  of  the  same  State,  and  those 
defendants  who  are  citizens  of  different  States  from  the  plaintiffs 
ai-e  liable  for  damages  for  detention  only  jointly  with  the  other  defend- 
ants, and  liable,  if  at  all,  only  in  the  event  of  the  plaintiffs  establish- 
ing- their  title  against  the  other  defendants,  cannot  be  removed  by 
such  non-resident  defendants  into  the  Federal  court  under  the  act  of 
March  3,  1875. 
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Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  New  York. 

Randall  Hagner,  for  plaintiffs  in  error. 

J.  J.  McElhone.  and  Joseph  K.  Mc  Cammon,  for  defendants  in 
error. 

Waitb,  C.  J. — This  was  a  suit  begun  in  a  State  court  of 
New  York  by  the  Van  Brunts,  defendants  in  error,  citizens  of 
New  York,  against  Corbin,  Dow,  and  Burnap,  also  citizens  of 
New  York;  the  New  York  and  Manhattan  Beach  Railway 
Companj%  a  New  York  corporation ;  Ke^er,  a  citizen  of  Ohio, 
and  McKinnie,  a  citizen  of  Indiana,  to  recover  the  possession 
of  certain  lands,  and  damages  for  the  detention  thereof.  The 
complaint  alleges  title  in  the  Van  Brunts,  and  an  unlawful 
withholding  of  possession  by  all  the  defendants,  who  are  now 
plaintiffs  in  error.  Each  of  the  defendants  answered  separately. 
The  answer  of  Dow  is  a  general  denial  of  all  the  allegations  of 
the  complaint.  The  other  defendants  deny  the  title  of  the  Van 
Brunts,  and  allege  that  the  railwaj'  company  is  in  possession. 
The  railway  company,  Keefer,  McKinnie,  and  Bnrnap  set  up 
title  aud  seizin  infee  in  the  company,  and  deny  explicitly  that 
either  Keefer,  McKinnie,  or  Burnap  is  in  possession.  After  the 
answers  were  all  in,  the  defendants  united  in  a  petition  for  the 
removal  of  the  suit  to  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  New  York,  which  was  the  proper 
district,  on  the  ground  "that  there  is  a  controversy  herein 
which  is  wholly  between  citizens  .of  different  States,  and  which 
can  be  fully  determined  as  between  them." 

The  suit  having  been  docketed  in  the  Circuit  Court,  the 
Van  Brunts  moved  to  remand.  The  motion  was  granted,  and 
from  the  order  to  that  effect  this  writ  of  error  was  brought. 

The  real  controversy  is  about  the  right  to  the  possession  of 
the  land  in  dispute.  So  far  as  the  title  is  concerned,  it  is  ap- 
parent from  the  pleadings  that  citizens  of  New  York  are  the  only 
parties  interested.     They  occupy  both  sides  of  that  part  of  the 
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controversy.  The  citizen  of  Ohio  and  the  citizen  of  Indiana 
claim  for  themselves  neither  title  nor  possession.  It  is  true 
that,  as  the  ease  stands,  if  the  Van  Brunts  establish  their  title 
against  the  other  defendants,  and  it  appears  that  Keefer  and 
McKinnie  M'ere  actually  in  possession  and  wrongfully  kept  the 
rightful  owners  ont,  there  may  be  a  recovery  against  thera 
jointly  with  the  railway  company  of  damages  for  the  deten- 
tion. But  there  can  be  no)ie  separately,  because  the  company 
admits  a  possession  which,  if  the  Van  Brunts  have  title,  can- 
not be  maintained.  There  is  neither  in  the  complaipt  nor  the 
answers  any  claim  of  separate  right,  either  to  the  possession 
or  the  property.  The  whole  case  depends  on  the  question  of 
title  between  the  Van  Brunts  on  one  side  and  the  New  York 
defendants  on  tlie  other.  This  controversy  was  not  removable. 
That  of  the  other  defendants  is  a  mere  adjunct  of  the  princi- 
pal dispute.     It  cannot  exist  separately. 

The  case  is  therefore  within  the  principle  of  The  Removal 
Cases,  100  U.  S.,  457,  decided  after  the  order  was  made  which 
is  now  under  review.  (Blake  v.  McKim,  103  U.  S.,  336,  and 
Hyde  v.  Ruble,  decided  at  the  present  term.)  In  no  just  sense 
can  it  be  said  that  the  pleadings  present  separate  controversies, 
such  as  admit  of  separate  and  distinct  trials.  If  they  do  not, 
there  could  be  no  removal  under  the  second  clause  of  the  act 
of  1875  any  more  than  under  the  iirst. 

The  order  to  remand  is  affirmed.  Affirmed. 


Ex  PARTE  John  A.  Mason. 

May  8,  1882. 

1.  UnrJer  the  sixty-second  article  of  war  a  court-martial,  even  in  times  of 

peace,  lias  jurisdiction  to  try  a  soldier  for  an  assault  with  intent  to  isiU 
a  prisoner  confined  in  a  jail  over  which  he  was  at  tlie  time  standing- 
guard,  such  a  crime  being  clearly  to  the  prejudice  of  good  oi'dei-  and 
military  discipline. 

2.  The  fifty-eighth  and  fifty-ninth  articles  of  war  do  not  apply  to  such  a 

case,  it  being  in  time  of  peace,  and  the  application  for  the  surreudev- 
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of  the  offender  to  the  civil  aiithoi-ities,  mentioned  in  the  fifty-ninth 
article,  not  hsiving  been  made. 
3.  The  ninety-seventh  article  of  war  merely  prohil)its  the  conrt  from  sen- 
tencing to  imprisonment  in  the  penitentiary  in  eases  where,  it  the 
trial  liad  been  for  the  same  act  in  tlie  civil  conrts,  that  conld  not  be 
done,  but  does  not  prohibit  a  court-martial  from  punishing  '•  conduct 
to  the  prejudice  oE  good  order  and  military  discipline"  by  confine- 
ment in  the  penitentiary,  nor  from  superadding  the  punishment  of 
foi-feitnre  of  pay  and  dislionorable  discharge. 

Petition  for  writs  of  habeas  corpus  and  certiorari. 

James  M.  Lyddy,  for  petitioner.     • 

Asa  Bird  Gardner,  for  respondent. 

Waite,  C  J. — This  is  a  petition  for  a  writ  of  habeas  corpus 
to  release  Mason,  the  petitioner,  from  continemeut  in  the  Al- 
bany penitentiary  under  a  sentence  by  a  general  court-martial. 
The  facts  are  these ; 

Mason  was  a  sergeant  in  battery  B  of  the  second  regiment 
of  artillerj-  in  the  army  of  the  United  States.  He  was  tried 
by  a  general  court-martial  on  the  charge  of  violating  the  sixtj'- 
second  article  of  war,  in  that,  "  having  been  ordered  with  his 
battery  from  Washington  barracks  for  guard  duty  at  the  United 
States  jail  in  the  city  of  Washington,  D.  C,  and  having  ar- 
rived at  said  jail  for  said  duty,"  he  "  did  thereupon,  with  intent 
to  kill  Charles  J.  Guiteau,  a  prisoner  then  confined  under  the 
authority  of  the  United  States  in  said  jail,  willfully  and  mali- 
ciously discharge  his  musket,  loaded  with  ball  cartridge,  at  said 
Guiteau,  through  a  window  of  said  jail  into  a  cell  then  occupied 
by  said  Guiteau."  Upon  a  trial  duly  had  he  was  found  guilty 
of  the  charge  according  to  the  specification,  and  sentenced  "  to 
be  dishonorably  discharged  from  the  service  of  the  United 
States  with  the  loss  of  all  pay  and  allowances  *  *  *  due  and 
to  become  due  to  him,  and  then  to  be  confined  at  hard  labor 
in  such  penitentiary  as  the  proper  authorities  may  direct  for 
eight  years."  The  Albany  penitentiary  was  designated  in  due 
form  as  the  place  of  confinement  under  this  sentence. 
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A  question  which  presents  itself  at  the  outset  is  whether  this 
court  has  jurisdiction  to  issue  such  a  writ  as  is  asked,  inasmuch 
as  it  has  no  power  to  review  the  judgments  of  courts-martial. 
Upon  this  question  there  is  not  entire  unanimity  of  opinion 
among  the  members  of  the  court,  and  we  purposely  withhold 
any  decision  at  this  time  in  respect  to  it.  We  all  agree,  how- 
ever, that  if  a  writ  might  issue  there  could  be  no  discharge 
under  it  if  the  court-martial  had  jurisdiction  to  try  the  offender 
for  the  offense  with  which  he  was  charged,  and  the  sentence, 
one  which  the  court  could,  under  the  law,  pronounce. 

The  sixty-second  article  of  war,  under  which  Mason  was 
tried,  is  as  follows: 

"Ail  crimes  not  capital,  and  all  disorders  and  neglects,  which 
-officers  and  soldiers  may  be  guilty  of,  to  the  prejudice  of  good 
order  and  military  discipline,  though  not  mentioned  in  the 
foregoing  articles  of  war,  are  to  be  taken  cognizance  of  bj'  a 
general,  or  a  regimental,  garrison,  or  a  field  officers'  court- 
martial,  according  to  the  nature  and  degree  of  the  offense,  and 
punished  at  the  discretion  of  the  court." 

The  offense  charged  in  this  case  was  clearly  one  to  the  prej- 
udice of  good  order  and  military  discipline. 

The  offender  was  a  soldier  in  the  army  of  the  United  States. 
As  such,  according  to  the  specifications  of  the  charge  made 
against  him,  he  was  ordered  on  guard  duty  at  the  United  States 
jail  in  Washington,  and,  while  on  duty,  he  willfully  and  mali- 
ciously discharged  his  musket  with  intent  to  kill  a  prisoner 
confined  in  the  jail  under  the  authority  of  the  United  States. 
The  gravamen  of  the  military  offense  is  that,  while  standing 
^uard  as  a  soldier  over  a  jail  in  which  a  prisoner  was  confined, 
the  accused  willfully  and  maliciously  attempted  to  kill  the 
prisoner.  Shooting  with  intent  to  kill  is  a  civil  crime,  but 
shooting  by  a  soldier  of  the  army  standing  guard  over  a  prison, 
with  intent  to  kill  a  prisoner  confined  therein,  is  not  only  a 
crime  against  society,  but  an  atrocious  breach  of  military  dis- 
cipline. While  the  prisoner  who  was  shot  at  was  not  himself 
connected  with  the  military  service,  the  soldier  who  tired  the 
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shot  was  on  military  duty  at  the  time,  and  the  sliooting  was  in 
direct  violation  of  the  orders  under  which  he  was  acting.  It 
follows  that  the  crime  charged  and  for  which  the  trial  was  had 
was  not  simply  an  assault  with  intent  to  kill,  but  an  assault  b}' 
a  soldier  on  duty  with  intent  to  kill  a  prisoner  confined  in  a 
jail  over  which  he  was  standing  guard. 

In  our  opinion  the  fifty-eighth  and  fifty-ninth  articles  of  war 
have  no  application  to  the  case.'  The  fifty-eighth  is  as  follows : 

"In  time  of  war, insurrection,  or  rebellion,  larceny,  robbery, 
burglary,  arson,  mayhem,  manslaughter,  murder,  assault  and 
battery  with  an  intent  to  kill,  wounding,  by  shooting  or  stab- 
bing, with  the  intent  to  commit  murder,  rape,  or  assault  and 
battery  with  an  intent  to  commit  rape,  shall  be  punishable  by 
the  sentence  of  a  general  court-martial,  when  committed  by 
pei'sons  in  the  military  service  of  the  United  States,  and  the 
punishment  in  any  such  case  shall  not  be  less  than  the  punish- 
ment provided  for  the  like  oft'ense  by  the  laws  of  the  State, 
Territory,  or  district  in  which  such  offense  may  have  been 
committed." 

The  object  and  purpose  of  this  article  were  elaborately  con- 
sidered in  Coleman  o.  Tennessee,  97  U.  8.,  509.  As  it  is  to 
operate  only  in  time  of  war,  it  neither  adds  to  nor  takes  from 
the  powers  which  courts-martial  have  under  the  sixty-second 
article  in  time  of  peace. 

Article  59  is  as  follows : 

"When  any  officer  or  soldier  is  accused  of  a  capital  crime, 
or  of  any  oft'ense  against  the  person  or  property  of  any  citizen 
of  the  United  States,  which  is  punishable  by  the  laws  of  the 
land,  the  commanding  officer,  and  the  officers  of  the  regiment, 
troop,  battery,  company,  or  detachment  to  which  the  person 
so  accused  belongs,  are  required,  except  in  time  of  war,  upon 
application  duly  made  by  or  on  behalf  of  the  party  injured,  to 
use  their  utmost  endeavors  to  deliver  him  over  to  the  civil 
magistrate,  and  to  aid  the  officers  of  justice  in  apprehending 
and  securing  him,  in  order  to  bring  him  to  trial.  If,  upon 
such  application,  any  officer  refuses  or  willfully  neglects,  ex- 
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cept  in  time  of  war,  to  deliver  over  such  accused  person  to  the 
civil  magistrates,  or  to  aid  the  officers  of  justice  in  apprehend- 
ing him,  he  shall  be  dismissed  from  the  service." 

It  is  not  pretended  that  any  application  was  ever  made  under 
this  article  for  the  surrender  of  Mason  to  the  civil  authorities 
for  trial.  So  far  as  appears,  the  person  injured  by  the  offense 
committed  was  satisfied  to  have  the  oiiender  dealt  with  by  the 
military  tribunals.  The  choice  of  the  tribunal  by  which  he  is 
to  be  tried  has  not  been  given  to  the  offender.  He  has  offended 
both  against  the  civil  and  the  military  law.  As  the  proper  steps 
were  not  taken  to  have  him  proceeded  against  by  the  civil 
authorities,  it  was  the  clear  duty  of  the  military  to  bring  him 
to  trial  under  that  jurisdiction.  "Whether,  after  trial  by  the 
court-martial,  he  can  be  again  tried  in  the  civil  courts  is  a  ques- 
tion we  need  not  now  consider.  It  is  enough  if  the  court- 
martial  had  jurisdiction  to  proceed,  and  what  has. been  done 
is  within  the  powers  of  that  jurisdiction." 

It  is  objected  that  the  sentence  is  in  excess  of  what  the  law 
allows.     The  ninety-seventh  article  of  war  is  as  follows: 

"No  person  in  the  military  service  shall,  under  the  sentence 
of  a  court-martial,  be  punished  by  confinement  in  a  peniten- 
tiary, unless  the  offense  of  which  he  may  be  convicted  would, 
by  some  btatute  of  the  United  States  or  by  some  statute  of  the 
State,  Territory,  or  district  in  which  such  offense  may  be  com- 
mitted, or  by  the  common  law  as  the  same  exists  in  such  State, 
Territory,  or  district,  subject  such  convict  to  such  imprison- 
ment." 

Under  this  article,  when  the  offense  is  one  not  recognized 
by  the  laws  regulating  civil  society,  there  can  be  no  punish- 
ment by  confinement  in  a  penitentiary.  The  same  is  true 
when  the  offense,  though  recognized  by  the  civil  authorities, 
is  not  punishable  by  the  civil  courts  in  that  way.  But  when 
the  act  charged  as  "conduct  to  the  prejudice  of  good  order 
and  military  discipline"  is  actually  a  crime  against  society 
which  is  punishable  by  imprisonment  in  the  penitentiary,  it 
seems  to  us  clear  a  court-martial  is  authorized  to  inflict  that 
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kind  of  punishment.  The  act  done  is  a  civil  crime,  and  the 
trial  is  for  that  act.  The  proceedings  are  had  in  a  court- 
martial  because  the  dfliender  is  personally  amenable  to  that 
jurisdiction,  and  what  he  did  was  not  only  criminal  according 
to  the  laws  of  the  land,  but  prejudicial  to  the  good  order  and 
discipline  of  the  army  to  which  he  belonged.  The  sixty-second 
article  provides  that  the  offender,  when  convicted,  shall  be 
punished  at  the  discretion  of  the  court,  and  the  ninety-seventh 
■  article  does  no  more  than  prohibit  the  court  from  sentencing 
to  imprisonment  in  a  penitentiary  in  cases  where,  if  the  trial 
had  been  for  the  same  act  in  the  civil  courts,  that  could  not 
be  done. 

It  is  also  claimed  that  the  sentence  is  in  excess  of  the  juris- 
diction of  thd^court,  because  in  addition  to  imprisonment  in 
the  penitentiary  for  the  full  term  allowed  by  the  laws  of  the 
District  of  Columbia  for  the  offense  of  an  assault  with  intent 
to  kill,  it  subjects  the  offender  to  a  dishonorable  discharge 
from  the  army  and  a  forfeiture  of  his  pay  and  allowances. 
As  has  already  been  said,  under  the  sixty-second  article  the 
punishment  is  to  be  at  the  discretion  of  the  court.  The  ninety- 
seventh  article  only  limits  this  discretion  as  to  imprisonment 
in  the  penitentiary,  and  it  has  been  nowhere  provided  that  the 
punishment  may  not  in  other  respects  be  greater  than  the  civil 
courts  could  inflict. 

"  Cases  arising  in  the  land  or  naval  forces  "  are  expressly 
excepted  from  the  operation  of  the  fifth  amendment  of  the 
Constitution,  which  provides  that  "  no  person  shall  be  held  to 
answer  a  capital  or  otherwise  infamous  crime,  unless  on  a  pre- 
sentment or  indictment  of  a  grand  jury."  The  limitation  as 
to  "actual  service  in  time  of  war  or  public  danger"  relates 
only  to  the  militia.     (Dynes  v.  Hoover,  20  How.,  65.) 

It  follows  that  the  rule  must  be  discharged;  and  it  is  so 
ordered. 

Denied. 
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The  Trustees  of  the  Internal  Improvement  Fund  of  the 
State  of  Florida  v.  Charles  P.  Greenough,  administrator 
OF  Francis  Vosb,  deceased. 

May  8, 1882. 

1.  Whilst  in  oi-dinai-y  cases  an  appeal  does  not  lie  from  a  decree  in  equity 

for  costs  only,  yet  it  does  lie  wlien  the  costs  are  directed  to  be  paid 
not  by  a  particular  part}',  but  out  of  a  fund  in  the  liands  or  under  tlie 
control  of  tlie  court. 

2.  A  decree  made  by  a  Circuit  Court  of   the  United  States  directinfj  the 

payment  of  costs-and  expenses  out  of  a  fund  in  court  to  the  complain- 
ant— the  fund,  in  the  meantime,  remaining  in  the  court  in  course  of 
administration — is  pro  tanto  a  final  decree  from  which  an  appeal  will 
Jie  to  this  court. 

3.  It  is  a  general  principle  that  a  trust  qstate  must  bear  the  necessary  ex- 

penses of  its  administration. 

4.  One  jointly  interested   with  others  in  a  common  fund,  and  wlio,  in 

good  faith,  mai|itains  tlie  necessary  litigation  to  save  it  from  waste  and 
destruction  and  secure  Its  proper  application,  is  entitled  in  equity  to 
reimbursement  of  his  costs  as  between  solicitor  and  client,  either  out 
of  tlie  fund  itself,  oi-  by  proportional  contribution  from  tlio.se  wlio 
receive  the  benefit  of  the  .litigation. 

5.  Wheie  a  large  number  of  bonds  issued  by  a  corporation  are  secured  by 

a  trust  fund  which  is  being  wasted  and  misapplied  by  the  trustees,  or 
which  they  refuse  or  neglect  to  apply  to  tlie  payment  of  the  bonds,  a 
holder  of  a  portion  of  such  bonds  who,  in  good  faith,  files  a  bill  to  se- 
cui;e  the  due  application  of  the  fund,  and  succeeds  in  bringing  It  under 
the  control  of  the  court  for  the  common  benetit  of  the  bondholders, 
is  entitled  to  have  his  costs,  counsel  fees  and  necessary  expenses  of  the 
litigation — tliat  is  to  saj',  his  costs  as  between  solicitor  and  client — 
paid  out  of  tlie  fund  before  its  distribution. 

6.  Such  a  complainant,  however,  is  not  entitled  to  an  allowance  for  Ids  pri- 

vate expenses,  such  as  traveling  fares  and  hotel  bills,  nor  for  his  own 
time  or  personal  services. 

7.  The  practice  of  allowing  large  and  extravagant  counsel  fees  and  com- 

missions to  trustees,  complainant",  and  receivers,  and  their  coun.s<'l,  to 
be  paid  out  of  trust  funds  under  the  control  of  the  court,  commented 
on  and  disapproved. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
northern  District  of  Florida. 


C.  W.  Jories,  for  appellants. 

C.  D.  Willard  and  Jeff  Chandler,  for  appellee. 
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Bradley,  J. — The  question  in  this  case  is  one  of  costs,  ex- 
penses, and  allowances  awarded  to  the  complainant  below  out 
of  a  trust  fund  under  the  control  of  the  court.  Ordinarily  a 
decree  will  not  be  reviewed  by  this  court  on  a  question  of  costs 
merely  in  a  suit  in  equity,  although  the  court  has  entire  control 
of  the  matter  of  costs,  as  well  as  the  merits,  when  it  has  pos- 
session of  the  cause  on  appeal  from  the  final  decree.  But  it 
was  held  by  Lord  Cottenham,  in  the  case  of  Angell  v.  Davis, 
4  Myl.  &  Craig,  360,  that  when  the  case  is  not  one  of  personal 
costs,  iu  which  the  court  has  ordered  one  party  to  pav  them, 
but  a  case  in  which  the  court  has  directed  them  to  be  paid  out 
of  a  particular  fund,  an  appeal. lies  on  the  part  of  those  inter- 
ested in  the  fund.  Lord  Cottenham,  indeed,  suggested  other 
cases  in  which  an  appeal  might  lie  from  a  decree  for  costs;  as, 
where  the  costs  are  part  of  the  specific  relief  prayed,  and  where 
the  whole  of  the  facts  distinctly  appear  upon  the  face  of  the 
pi'oceedings  themselves,  so  that  it  is  not  necessary,  in  determin- 
ing the  question,  to  enter  into  any  investigation  of  its  merits. 
But  these  suggestions  have  not  met  with  subsequent  approval; 
and  in  the  case  of  Taylor  v.  Dowlan,  L.  R.,  4  Chancery  Ap- 
peals, 697,  the  court  declared  that  they  were  not  disposed  to 
extend  the  case  of  Angell  v.  Davis,  and  dismissed  an  appeal 
brought  by  parties  ordered  to  pay  costs,  which  they  claimed 
should  be  payable  out  of  a  fund. 

But  these  discussions  in  the  English  courts  arose  under  a  sys- 
tem in  which  appeals  from  interlocutory  orders  are  allowed. 
We  can  only  entertain  an  appeal  from  a  final  decree;  and 
supposing  the  objection  to  the  appeal  on  the  ground  of  its  being 
from  a  decree  for  costs  only  is  untenable,  as  we  think  it  is, 
then  arises  another  question,  whether  the  orders  appealed  from 
amount  to  a  final  decree. 

The  principal  suit  was  commenced  in  1870  by  a  bill  filed 
by  Francis  Vose,  a  large  holder  of  bonds  oi'  the  Florida  Eail- 
road  Company,  on  behalf  of  himself  and  the  bondholders, 
against  Harrison  Reed  and  others,  trustees  of  the  internal  im- 
provement fund  of  Florida,  and  against  the  former  members 
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of  the  same  board,  and  against  the  board  itself  as  a  corpora- 
tion, and  sundry  other  corporations  alleged  to  be  in  complicity 
with  them.  The  internal  improvement  fund  consisted  of  ten 
or  eleven  millions  of  acres  of  land  belonging  to  the  State,  in- 
cluding certain  proceeds  of  sales  of  some  of  said  lands,  and 
was  pledged  for  the  paj-ment  of  the  interest  accruing  on  said 
bonds  and  instalments  of  a  sinking  fund,  for  meeting  the  prin- 
cipal, which  were  largely  in  arrear.  The  charge  of  the  bill' 
was  to  the  effect  that  the  trustees  were  wasting  and  destroying 
the  fund  by  making  sales  at  nominal  prices  by  the  hundred 
thousand  and  even  million  of  acres,  and  failed  and  refused  to 
provide  for  the  payment  of  interest  or  sinking  fund  on  the 
bonds ;  and  the  bill  prayed  that  the  fraudulent  conveyances 
might  be  set  aside,  that  the  trustees  might  be  enjoined  from 
selling  more  lands,  and  that  a  receiver  might  be  appointed  to 
take  care  of  the  fund. 

The  litigation  was  carried  on  with  great  vigor  and  at  much 
expense,  and  in  fact  a  large  amount  of  the  trust  fund  was 
secured  and  saved ;  the  management  of  the  fund  was  taken 
out  of  the  hands  of  the  trustees ;  agents  were  appointed  by  the 
court  to  make  sales  of  the  land,  and  made  a  large  number  of 
sales;  a  considerable  amount  of  money  was  realized,  and  divi- 
dends have  been  made  amongst  the  bondholders,  most  of  whom 
came  in  and  took  the  benefit  of  the  litigation.  Vose,  the 
complainant,  bore  the  whole  burden  of  this  litigation,  and  ad- 
vanced most  of  the  expenses  which  were  necessary  for  the  pur- 
pose of  rendering  it  effective  and  successful.  In  1875  he  filed 
a  petition  setting  forth  these  advances  and  the  efforts  made  by 
him,  and  prayed  an  allowance  out  of  the  fund  for  his  expenses 
and  services.  In  December,  1876,  an  order  was  made  by  the 
court  referring  it  to  a  master  to  ascertain :  1  What  and  by 
whom  the  necessary  expenditures  have  been  incurred  in  bring- 
ing the  moneys^  already  received  into  court.  2.  What  neces- 
sary expenditures  have  been  made,  and  by  whom,  in  protect- 
ing the  landed  and  sinking  fund  from  which  this  money  has 
been  and  will  be  realized.     3.  What  personal  services  have 
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been  rendered,  and  by  whom,  in  said  work,  and  the  value  there- 
of. 4.  What  amount  of  same  have  been  charged  to  Francis 
Vose  by  the  receiver,  instead  of  being  paid  out  of  the  com- 
mon fund  in  his  hands. 

Vose  presented  his  account  and  vouchers  before  the  master, 
and  testimony  was  taken  on  the  subject.  In  1877  the  master 
made  a  report,  in  which,  amongst  other  things,  he  stated  as 
follows: 

"  First.  After  consideration  of  the  proofs  as  submitted  to 
me,  I  find  and  report  that  the  moneys  which  have  already 
been  received,  whether  upon  account  of  the  internal  improve- 
ment fund  or  of  the  sinking  fund,  have  been  brought  into 
court  at  the  instance  and  the  suit  and  by  the  sole  efforts  of 
Francis  Vose,  the  petitioner,  through  himself,  bis  solicitors  and 
his  agents,  and  by  the  instrumentality  more- directly  and  es- 
pecially of  his  proceeding  in  equity  against  the  trustees  of  the 
internal  improvement  fund  et  als.,  as  they  appear  in  the  rec- 
ords which  are  made  evidence  in  this  case." 

The  master  further  reported  a  statement  of  expenditures 
made  by  Vose  in  the  cause,  and  declared  that  they  were  neces- 
sary expenditures,  being  for  fees  of  solicitors  and  counsel, 
costs  of  court,  and  sundry  small  incidental  items  for  copying 
records  and  the  like,  the  whole  amounting  to  $34,192.62.  He 
also  stated  and  allowed  sundry  fees  paid  in  maintaining  other 
suits  in  New  York,  and  on  appeal  to  this  court,  attorneys'  fees 
for  resisting  fraudulent  coupons,  and  expenses  paid  to  attor- 
neys and  agents  to  investigate  fraudulent  grants  of  the  trust 
lands,  amounting  in  all  to  $19,745.68.  He  also  reported  in 
favor  of  an  allowance  to  Vose  for  his  personal  services  and 
expenditures,  as  follows : 

"  I  further  find  and  report  that  peculiar  and  great  personal 
services  have  been  rendered  by  the  petitioner,  Francis  Vose, 
in  the  work  of  protecting  the  internal  improvement  and  the 
sinking  funds ;  those  services  extending  over  a  period  of  more 
than  eleven  years.  By  the  instrumentality  of  th^  suits  already 
mentioned  as  having  been  instituted  by  him,  by  the  agencies 


830  Trustees  v.  Grbenough.  [Oct.  Term, 

Opinion  of  the  court. 

ho  employed  and  sustained,  and  by  his  own  vigilance  and  per- 
sonal efforts  he  has  saved  from  spoliation  and  subjected  to  the 
decrees  of  this  court  a  vast  domain  of  over  ten  millions  of 
acres  of  land,  and  has  brought  into  this  court  large  sums  of 
money,  which,  from  time  to  time,  have  been  distributed  hy  its 
orders. 

"I  consider  and  report  that  the  charge  embraced  in  his 
itemized  account,  and  numbered  forty-two  (42),  for  $25,000 
principal  and  $9,625  interest,  is  reasonable  and  just. 

"  I  also  find  that  the  charge  in  his  itemized  account  num- 
bered forty-one  (41),  for  personal  expenditures  of  $15,003.35, 
is  reasonable  and  just.     Total,  $40,003.35." 

The  first  of  these  items  consisted  of  an  allowance  of  $2,500 
a  year  for  ten  years  of  personal  services  ;  the  second  was  for 
railroad  fares  and  hotel  bills  paid  by  the  complainant. 

The  proceedings  before  the  master  were  opposed,  but  on  a 
hearing  upon  the  report  and  the  evidence  submitted  therewith, 
the  court  confirmed  it  to  the  extent  of  $27,835.34,  allowing  gen- 
erally the  fees  of  the  officers  of  the  court  and  those  of  the  at- 
torneys and  solicitors  employed  in  the  cause,  including  charges 
as  between  attorney  and  client ;  at  the  same  time  disallowing 
certain  fees  paid  to  advisory  counsel  and  other  items  not 
directly  connected  with  the  suit,  and  referring  the  remainder 
of  the  report  for  further  evidence  and  hearing.  In  Decem- 
l^er,  1879,  after  additional  evidence  had  been  taken,  a  final 
order  was  made  allowing  sundry  expenses  for  looking  after 
and  reclaiming  the  trust  lands,  and  also  allowing  for  the  per- 
sonal expenses  and  services  of  Vose  embraced  in  the  two 
items  before  referred  to;  the  total  amount  allowed  being 
$60,131.36. 

The  appeal  to  this  court  is  taken  from  these  orders  of  the 
court  below,  and  it  is  contended  that  they  were  illegal,  be- 
cause Vose  was  not  before  the  court  in  the  character  of  a 
trustee,  and  therefore  not  entitled  to  reimbursement  of  his  ex- 
penses beyond  taxable  costs,  and  because  the  allowances  were 
not  lg,wful  if  he  had  been  such  trustee.     The  objections  to  the 
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orders  are  not  expressed  in  this  precise  form,  but  this  is  the 
substance  of  them.  • 

The  iirst  question,  however,  is  whether  these  orders  do  or 
do  not  amount  to  a  tinal  decree,  upon  which  an  appeal  lies  to 
this  court.  The}'  are  certainly  a  iinal  determination  of  the 
particular  matter  arising  upon  the  complainant's  petition  for 
allowances,  and  direct  the  payment  of  money  out  of  the  fund 
in  the  hands  of  the  receiver.  Though  incidental  to  the  cause, 
the  inquiry  was  a  collateral  one,  having  a  distinct  and  inde- 
pendent character,  and  received  a  final  decision.  The  admin- 
istration of  the  fund  for  the  benefit  of  the  bondholders  may 
continue  in  the  court  for  a  long  time  to  come,  dividends  being 
made  frqm  time  to  time  in  payment  of  coupons  still  unsatis- 
fied. The  case  is  a  peculiar  one,  it  is  true  ;  but,  under  all  the 
circumstances,  we  think  that  the  proceeding  may  be  regarded 
as  so  far  independent  as  to  make  the  decision  substantially  a 
final  decree  for  the  purpose  of  an  appeal. 

As  to  the  point  made  by  the  appellants,  that  the  complain- 
ant is  only  a  creditor  seeking  satisfaction  of  his  debt,  and  can- 
not be  regarded  in  the  light  of  a  trustee,  and  therefore  is  not 
entitled  to  an  allowance  for  any  expenses  or  counsel  fees 
beyond  taxed  costs  as  between  party  and  party,  a  great  deal 
may  be  said.  In  ordinary  cases  the  position  of  the  appellants 
may  be  correct.  But  in  a  case  like  the  present,  where  the 
bill  was  filed  not  only  in  behalf  of  the  complainant  himself, 
but  in  behalf  of  the  other  bondholders  having  an.  equal  interest 
in  the  fund,  and  where  the  bill  sought  to  rescue  that  fund  from 
waste  and  destruction  arising  from  the  neglect  and  miscon- 
duct of  the  trustees,  and  to  bring  it  into  court  for  administra- 
tion according  to  the  purposes  of  the  trust,  and  where  all  this 
has  been  done,  and  done  at  great  expense  and  trouble  on  the 
part  of  the  complainant,  and  the  other  bondholders  have  come 
in  and  participated  in  the  benefits  resulting  from  his  proceed- 
ings,— if  the  complainant  is  not  a  trustee,  he  has  at  least  acted 
the  part  of  a  trustee  in  relation  to  the  common  interest.  He 
may  be  said  to  have  saved  the  fund  for  the  cestuis  que.  trust. 
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a,nd  to  have  secured  the  proper  application  to  their  use.  There 
is  no  doubt  from  the  evid^ce  that,  besides  the  bestowment  of 
his  time  for  years  almost  exclusively  to  the  pursuit  of  this  ob- 
ject, he  has  expended  a  large  amount  of  money  for  which  no 
allowance  lias  been  made,  nor  can  properlV  be  made.  It  would 
be  very  hard  on  him  to  turn  him  away  without  any  allowance 
except  the  paltry  sum  which  could  be  taxed  under  the  fee  bill. 
It  would  not  only  be  unjust  to  him,  but  it  would  give  to  the 
other  parties  entitled  to  participate  in  the  benefits  of  the  fund 
an  unfair  advantage.  He  has  worked  for  them  as  well  as  for 
himself;  and  if  he  cannot  be  reimbursed  out  of  the  fund 
itself,  they  ought  to  contribute  their  due  proportion  of  the  ex- 
penses which  he  has  fairly  incurred.  To  make  them  a  charge 
upon  the  fund  is  the  most  equitable  way  of  securing  such 
contribution.  And  such  charge  cannot  be  justly  complained 
of  by  the  trustees  of  the  internal  improvement  fund,  because 
however  fair  may  have  been  the  conduct  of  the  present  trus- 
tees, who  were  elected  to  their  positions  since  the  acts  com- 
plained of  were  committed  by  their  predecessors,  those  acts, 
as  the  event  of  the  cause  shows,  furnished  abundant  ground 
for  instituting  the  proceedings. 

It  is  a  general  principle  that  a  trust  estate  must  bear  the  ex- 
penses of  its  administration.  It  is  also  established  by  sufficient 
authority,  that  where  one  of  many  parties  having  a  common 
interest  in  a  trust  fund,  at  his  own  expense  takes  proper  pro- 
ceedings to  save  it  from  destruction  and  to  restore  it  to  the 
purposes  of  the  trust,  he  is  entitled  to  reimbursement,  either 
out  of  the  fund  itself,  or  by  proportional  contribution  from 
those  who  accept  the  beneiit  of  his  ettbrts.  This  has  long 
been  the  rule  in  relation  to  proceedings  for  restoring  property 
to  the  uses  of  a  charity,  which  has  been  unjustly  diverted 
therefrom.  Thus,  in  Attorney- General  v.  The  Brewers'  Com- 
pany, 1  P.  Wms.,  376,  Lord  Chancellor  Cnwper  allowed  costs 
to  the  relators  out  of  the  improved  rents  which  they  received 
for  the  charij:y,  "  for  that  they  had  been  ^serviceable  to  the 
charitj;,  hy  easing  them  of  the  six  hundred  and  twenty  pounds 
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debt  which  was  claimed  against  them."  In  Attorney-General 
V.  Kerr,  4  Beavati,  297,  it  is  conceded  to  be  the  general  rule 
that  the  relator  in  a  charity  information,  upon  obtaining  a  de- 
cree, is  entitled  to  his  costs  as  between  solicitor  and  client.  In 
that  case  they  were  not  allowed  out  of  the  general  charity 
estate,  but  were  charged  upon  the  particular  property  recov- 
ered. 

The  same  rule  was  followed  in  Attorney-General  v.  Old 
South  Society,  13  Allen,  474. 

Of  course  it  is  well  understood  that  costs  as  between  solic- 
itor and  client  include  all  reasonable  expenses  and  counsel 
fees,  and  are  not  like  costs  as  between  party  and  party,  con- 
lined  to  the  taxed  costs  allowed  by  the  fee  bill.  This  differ- 
ence is  pointed  out  in  the  case  in  re.  Paschal,  10  Wall.,  483, 
493.  ' 

The  same  rule  is  applied  to  creditors'  suits  where  a  fund  has 
been  realized  by  the  diligence  of  the  plaintift".  In  England, 
where  specialty  creditors  have  a  preference,  a  simple  contract 
creditor  who  recovers  a  fund  for  the  general  benefit  is  allowed 
his  costs,  as  between  party  and  party,  out  of  the  fund  in-  pref- 
erence to  all  other  claims  ;  and  the  balance  of  his  costs,  as  be- 
tween solicitor  and  client,  are  to  be  paid  either  out  of  the  fund, 
or  'pro  rata  by  all  the  creditors  who  partake  of  the  benefit  of 
the  suit.  This  was  the  judgment  in  Stanton  v.  Hatfield,  1 
Keen,  358 ;  followed  in  Thompson  v.  Cooper,  2  Collyer,  87. 
In  the  latter  case  Vice-Chancel  lor  Knight  Bruce  said  :  "  Hav- 
ing come  in  and  proved  and  obtained  the  benefit  of  the  suit 
which  was  instituted  on  their  behalf,  as  well  as  that  of  the 
plaintiff,  it  cannot  be  just  that  in  such  a  suit — a  suit  instituted 
for  the  benefit  of  all  the  creditors— ^one  alone  should  b«ar  the 
burden,  when  others  hav^  the  benefit."  To  the  same  purport 
see  Tootal  v.  Spicer,  4  Simons,  510  ;  Larkin  v.  Paxton,  2  Myl. 
&  K.,  320 ;  Barber  v.  Wardle,  Id.,  818  ;  and  Sutton  v.  Dog- 
gett,  3  Beav.,  9. 

The  rule  that  a  party  who  recovers  a  fund  for  the  common 
benefit  of  creditors  is  entitled  to  have  his  costs  and  expenses 
53  vi 
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paid  out  of  the  fund,  prevails  in  bankruptcy  cases.  In  Wor- 
rall  V.  Hartford,  8  Ves.,  4,  Lord.Eldou  said:  "  The  petitioning 
creditor  is  answerable  till  the  assignment.  Can  there  be  a 
doubt  that  the  assignees,  if  there  be  nothing  special  in  the  deed, 
would  have  a  clear  right  to  pay  all  the  expenses  incurred  ?  It 
would  be  implied  if  not  expressed."  This  rule  has  been  fol- 
lowed by  the  District  Courts  of  the  United  States.  (See  a  for- 
cible opinion  of  Judge  Bryan,  in  re.  Williams,  2  Bank.  Reg., 
28,  in  the  District  Court  of 'South  Carolina;  and  the  case  of 
O'Hai'a,  8  Law  Register,  IS".  S.,  113,  in  the  western  district 
of  Pennsylvania.)  In  a  case  in  Massachusetts  before  Judge 
Lowell  the  same  rule  was  adopted.  The  "petitioning  creditors 
charged  as  an  act  of  bankruptcy  the  execution  of  a  mortgage 
by  the  debtors,  and  having  succeeded,  after  much  opposition, 
in  substantiating  the  charge,  they  asked  that  counsel  fees  should 
be  allowed  them  out  of  the  estate.  The  remarks  of  Judge 
Lowell  are  so  apposite, and  seem  to  us  so  well  considered,  that 
we  quote  from  his  opinion.  "A  petition  in  invitum,"  says  he, 
"to  have  a  debtor  adjudged  bankrupt  is  for  the  benefit  of  all 
his  unsecured  creditors ;  and  a  favorable  decree  gives  them  all 
a  proportionate  advantage,  and  the  court  has  no  power  to  order, 
as  is  often  done  in  chancery,  that  this  advantage  shall  depend 
upon  their  contributing  to  the  expenses  of  the  suit ;  but  any 
creditor  may  carry  on  the  proceedings  if  the  petitioner  should 
refuse  to  do  so ;  and  after  adjudication  all  may  prove  their 
debts.  In  this  case  the  fund  from  which  the  dividend  will  be 
paid  is  due  entirely  to  the  exertions  of  the  petitioners  in  set- 
ting aside  the  mortgage ;  and  in  most  cases,  though  not  in 
this,  no  single  creditor,  nor  any  three  or  four  of  them,  have  a 
sufficient  interest  to  enable  them  to  undertake  the  conduct  of 
the  proceedings  without  positive  loss  of  money  if  they  cannot 
tax  the  expenses  on  the  fund,  for  those  expenses  will  usually 
exceed  the  dividend  on  their  debts.  *  *  «  'Yhe  strong 
equities  of  the  petitioner's  case  are  not  difficult  to  discover  ; 
and  the  practice  under  the  act  of  1841  was  to  allow  such  a 
charge  out  of  the  assets,  as  I  find  by  examining  the  records. 
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My  doubt  was  of  my  power  in  the  premises  under  the  fee  bill 
of  26th  of  February,  1853,  (10  Stat,  161,)  which  does  not  ap- 
pear to  sanction  it,  and  does  appear  to  be  intended  to  cover 
the  whole  ground  of  taxation  of  costs  at  law  and  in  equity  and 
admiralty ;  and  by  the  general  orders  these  petitions  follow 
the  rule  of  eases  in  equity  in  all  matters  of  costs.  Upon  re- 
flection I  have  concluded  that  the  fee  bill  is  probably  intended 
to  reach  only  taxable  costs  commonly  so  called,  and  may  have 
its  full  effect  without  being  construed  to  take  away  the  power 
of  a  court  of  equity  to  permit  counsel  fees  to  be  taxed  in  those 
cases  where  a  fund  is  in  court  upon  or  to  which  diflierent  par- 
ties have  distinct  rights  or  claims.  *  *  *  I  have  been  referred 
to  the  record  of  a  case  in  equity  in  the  Circuit  Court  in  which 
Judge  Sprague,  since  the  passage  of  the  fee  bill,  ordered  the 
counsel  fees  of  all  parties  to  be  paid  out  of  the  fund ;  and 
Judge  Kane  adopted  a  like  rule  in  ex  parte  Plitt,  2  Wall.  Jr., 
453.  These  decisions,  and  those  in  bankruptcy  already  cited, 
justify  me  in  construing  the  statute  in  the  way  which  the  equi- 
ties of  the  case  so  clearly  demand." 

The  views  here  expressed  with  regard  to  the  application  of 
the  fee  bill  to  cases  of  this  sort  are  undoubtedly  correct.  The 
fee  bill  is  intended  to  regulate  only  those  fees  and  costs  which 
are  strictly  chargeable  as  between  party  and  party,  and  not  to 
regulate  the  fees  of  counsel  and  other  expenses  and  charges 
as  between  solicitor  and  client,  nor  the  power  of  a  court  of 
equity,  in  cases  of  administration  of  funds  under  its  control, 
to  make  such  allowance  to  the  parties  out  of  the  fund  as  justice 
and  equity  may  require.  ,The  fee  bill  itself  expressly  provides 
that  it  shall  not  be  construed  to  prohibit  attorneys,  solicitors, 
and  proctors  from  charging  to  and  receiving  from  their  clients 
— other  than  the  government — such  reasonable  compensation 
for  their  services,  in  addition  to  the  taxable  costs,  as  maj'  be 
in  accordance  with  general  usage  in  their  respective  States,  or 
may  be  agreed  upon  between  the  parties.  (Act  of  1853,  sec. 
1,  10  Stat,  161 ;  Eev.  Stats.,  sec.  823.)  And  the  act  contains 
nothing  which  can  be  fairly  construed  to  deprive  the  court  of 
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chancery  of  its  long- established  control  over  the  costs  and 
charges  of  the  litigation,  to  be  exercised  as  equity  and  justice 
may  require,  including  proper  allowances  to  those  who  have 
instituted  proceedings  for  the  benefit  of  a  general  fund. 

This  court,  in  the  case  of  Cowdrey  et  al.  v.  Galveston  R.  R. 
Co.,  93  U.  S.,  352,  sustained  an  allowance  of  $5,000  for  coun- 
sel fees,  to  be  paid  to  counsel  out  of  the  proceeds  of  a  railroad 
mortgage  foreclosed  in  the  Circuit  Court  for  the  District  of 
Texas,  being  the  amount  agreed  by  the  trustees  to  be  paid  for 
instituting  proceedings  which  were  discontinued  by  the  inter- 
vention of  the  civil  war.  A  new  bill  was  afterwards  filed  by 
some  of  the  bondholders,  and  the  fund  was  brought  into  court, 
and  the  fee  in  question  was  directed  to  be  paid  by  the  receiver. 
•We  regarded  the  charge  as  a  proper  one  to  be  paid  Out  of  the 
fund.  Liberal  allowances  were  also  made  by  the  Circuit  Court 
in  the  same  case  for  counsel  fees  and  other  charges  incurred 
by  the  complainants  in  the  cause,  which  were  never  brought  to 
this  court  for  review. 

Iti  the  vast  amount  of  litigation  which  has  arisen  in  this 
country  upon  railroad  mortgages,  where  various  parties  have 
intervened  for  the  protection  of  their  rights,  and  the  fund  has 
been  subjected  to  the  control  of  the  court  and  placed  in  the 
hands  of  receivers  or  trustees,  it  has  been  the  common  prac- 
tice, as  well  in  the  courts  of  the  United  States  as  in  those  of 
the  States,  to  make  fair  and  just  allowances  for  expenses  and 
counsel  fees  to  the  trustees,  or  other  parties  promoting  the 
litigation  and  securing  the  due  application  of  the  property  to 
the  trusts  and  charges  to  which  it  was  subject.  Sometimes, 
no  doubt,  these  allowances  have  been  excessive,  and  perhaps 
illegal ;  and  we  would  be  very  far  from  expressing  our  appro- 
val of  such  large  allowances  to  trustees,  receivers,  and  counsel 
as  have  sometimes  been  made,  and  which  have  justly  excited 
severe  criticism. 

Still,  a  just  respect  for  the  eminent  judges  under  whose 
direction  many  of  these  cases  have  been  administered  would 
lead  to  the  conclusion  that  allowances  of  this  kind,  if  made 
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with  moderation  and  a  jealous  regard  to  the  rights  of  those 
who  are  interested  in  the  fund,  are  not  only  admissible,  but 
agreeable  to  the  principles  of  equity  and  justice. 

The  subject  of  allowances  to  be  yiade  to  trustees  eo  nomine 
is  very  fully  examined  in  the  books.  An  exhaustive  citation 
of  both  English  and  American  authorities  is  to  be  found  in 
the  notes  to  the  case  of  Eobinson  v.  Pett,  2  White  &  Tudor's 
Leading  Cases  in  Equity,  238*,  American  edition,  pp.  512-600 ; 
and  see  Perry  on  Trusts,  sections  894,  910,  912. 

It  is  unnecessary,  however,  to  pursue  the  subject  further. 
The  conclusion  to  which  we  have  come  is  that,  under  the  cir- 
cumstances of  this  cas^  the  Circuit  Court  had  the  power,  in  its 
discretion,  to  allow  to  the  complainant,  Vose,  his  reasonable 
costs,  counsel  fees,  charges,  and  expenses  incurred  in  the  fair 
prosecution  of  the  suit,  and  in  reclaiming  and  rescuing  the 
trust  fund  and  causing  it  to  be  subjected  to  the  purposes  of  the 
trust.  The  allowances  made  for  these  purposes  wo  have  ex- 
amined, and  do  not  find  anything  therein  seriously  objectiona- 
ble. The  court  below  should  have  considerable  latitude  of 
discretion  on  the  subject,  since  it  has  far  better  means  of  know- 
ing what  is  just  and  reasonable  than-  an  appellate  court  can 
have.  It  is  not  shown  in  this  case  by  the  appellants  that  any 
of  these  allowances  are  excessive,  or  that  the  expenditures 
allowed  were  not  fairly  and  honestly  made. 

But  there  is  one  class  of  allowances  made  by  the  court  which 
we  consider  decidedly  objectionable.  We  refer  to  those  made 
for  the  personal  services  and  private  expenses  of  the  complain- 
ant. In  England  and  some  of  the  States  no  such  allowance 
is  made  even  to  trustees  eo  nomine.  In  other  States  it  is.  But 
the  complainant  was  not  a  trustee.  He  was  a  creditor,  suing 
on  behalf  of  himself  and  other  creditors  for  his  and  their  own 
benefit  and  advantage.  The  reasons  which  apply  to  his  ex- 
penditures incurred  in  carrying  on  the  suit  and  reclaiming  the 
property  subject  to  the  trust  do  not  apply  to  his  personal  ser- 
vices and  private  expenses.  We  can  find  no  authority  what- 
ever for  any  such  charge  by  a  person  m  his  situation.     Where 


838  Trustees  v.  Grkenoush.  [Oct.  Term, 


Dissenting  opinion. 


an  allowance  is  made  to  trustees  for  their  personal  services,  it 
is  made  with  a  view  to  secure  greater  activity  and  diligence 
in  the  performance  of  the  trust,  and  to  induce  persons  of  re- 
liable character  and  business  capacity  to  accept  the  office  of 
trustee.  These  considerations  have  no  application  to  the  case 
of  a  creditor  seeking  his  rights  in  a  judicial  proceeding.  It 
would  present  too  great  a  temptation  to  parties  to  intermeddle 
in  the  management  of  valuable  property  or  funds  in  which  they 
have  only  the  interest  of  creditors,  and  that  perhaps  only  to  a 
small  amount,  if  they  could  calculate  upon  the  allowance  of  a 
salary  for  their  time  and  of  having  all  their  private  expenses 
paid.  Such  an  allowance  has  neither  reason  nor  authority  for 
its  support. 

We  are  of  opinion,  therefore,  that  the  allowance  for  these 
purposes  was  illegally  made,  and  that  to  this  extent  the  orders 
should  be  reversed.  We  refer  to  the  allowance  in  the  last 
order  of  $15,003.35  for  private  expenses  and  of  $34,625  for 
personal  services.  As  to  those  items  the  said  last  order  will  be 
reversed,  and  in  all  other  respects  both  of  the  orders  appealed 
from  will  be  aflBrmed. 

Miller,  J.  (dissenting.) — While  I  agree  to  the  decree  of  the 
court  in  this  case,  I  do  not  agree  to  the  opinion  so  far  as  it  is 
an  argument  in  favor  of  a  principle  on  which  is  founded  the 
grossest  judicial  abuse  of  the  present  day,  namely,  the  absorp- 
tion of  a  property  or  a  fund  which  comes  into  the  control  of  a 
court  by  making  allowances  for  attorney's  fees  and  other  ex- 
penses, pending  the  litigation,  payable  out  of  the  common  fund, 
when  it  may  be  finally  decided  that  the  party  who  employed 
the  attorney,  or  incurred  the  costs,  never  had  any  interest  in 
the  property  or  fund  in  litigation. 

This  system  of  paying  out  of  a  man's  property  some  one 
else  engaged  in  the  ettbrt  to  wrest  that  property  from  him,  can 
never  receive  my  approval ;  and  as  I  have  had  no  opportunity 
to  examine  the  authorities  cited  in  the  opinion,  I  can  do  no 
more  than  make  my  protest  against  the  doctrine. 

Affirmed. 
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The  Steamboat  Potomac,  Jambs  A.  Batchelor,  and  others, 

CLAIMANTS,  V.  JOHN  W.  CANNON. 
May  8,  1882. 

1.  Upon  a  libel  in  admiralty  foi'  a  collision,  tl'ie  libelant  may  be  allowed 

damages  for  the  loss  of  the  nse  of  his  vessel  while  laid  up  to  repair  the 
injuries  tliereby  suffered;  and  if  at  the  time  of  the  collision  she  was 
in  no  need  of  repair,  and  was  engaged  in  and  peculiarly  fitted  for  u 
particular  business,  and  her  charter  value  cannot  be  otherwise  satis- 
factorily ascertained,  the  average  of  the  net  profits  of  lier  trips  for  the 
season  may  be  adopted  as  the  measure  of  the  allowance. 

2.  A  vessel  being  insured  on  two-thirds  of  her  valuation  by  valued  policies, 

by  which,  in  case  the  insurers  should  pay  any  loss,  the  assured  agreed 
to  assign  to  them  all  right  to  recover  satisfaction  from  any  other  per- 
son, or  to  prosecute  therefor  at  tlie  chai'ge  and  for  account  of  the 
Insurers,  if  requested,  and  tliat  they  should  be  entitled  to  sucli  pro- 
portion of  the  damages  recovered  as  tlie  amount  insured  boie  to  the 
valuation  in  the  policies,  the  assured  filed  a  libel  In  admiralty  against 
another  vessel  for  damages  suffered  by  a  collision.  The  insurers  paid 
the  libelant  two-thirds  of  that  damage,  and  released  and  assigned  to 
the  owners  of  the  libelled  vessel  all  tiieir  right  in  any  damages  grow- 
ing out  of  the  collision.  It  appearing  that  the  collision  was  owing  to 
the  fault  of  both  vessels,  tlie  libelant  could  recover  only  half  of  the 
damages  sued  for :  Held,  That  one-third  of  the  sum  paid  by  the  in- 
surers must  be  deducted  from  the  amount  to  be  recovered. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

T.  D.  Lincoln,  for  appellants. 

W.  W.  Howe,  J.  H.  Kennard,  and  BeMinck  Egan,  for  appellee. 

Gray,  J. — This  is  a  libel  in  admiralty  for  collision,  filed  by 
the  owner  of  the  steamboat  Robert  E.  Lee  against  the  steam- 
boat Potomac.  In  the  District  Court,  and  in  the  Circuit  Court 
on  appeal,  both  vessels  were  found  to  have  been  in  fault,  and, 
therefore,  according  to  the  settled  rule  in  admiralty,  affirmed 
and  established  by  this  court  in.  The  Catharine,  17  How.,  170, 
the  amount  of  the  damages  to  each  vessel,  being  $19,411.27 
to  the  Robert  E.  Lee  and  $7,330.52  to  the  Potomac,  was  equally 
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divided  between  the  two.  The  Circuit  Court  having  found  and 
stated  the  facts,  and  stated  its  conclusions  of  law,  its  finding  of 
the  facts  is  conclusive,  and  the  questions  of  law  so  stated  upon 
the  record  are  open  for  revision  in  this  court  upon  appeal, 
without  any  bill  of  exceptions.  (Stat.  February  16,  1875,  18 
Stat.,  315  ;  The  Francis  Wright,  ante,  p.  487;  The  S.  C.  Tryon, 
ante,  p.  360.) 

Both  the  questions  of  law  presented  by  the  record  relate 
to  the  amount  of  the"  damages  that;  the  libelant  is  entitled  to 
recover. 

One  question  is  as  to  the  sum  to  be  allowed  for  the  detention 
of  his  vessel  while  repairing  the  injuries  suffered  by  the  collis- 
ion.* The  rules  of  law  governing  this  question  are  well  settled, 
and  the  only  difficulty  is  in  applying  them  to  the  peculiar  facts 
of  the  case. 

In  order  to  make  full  compensation  and  indemnity  for  what 
has  been  lost  by  the  collision,  restitutio  in  integrum,  the  owners 
of  the  injured  vessel  are  entitled  to  recover  for  the  loss  of  her 
use  while  laid  up  for  repairs.  When  there  is  a  market  price 
for  such  use,  that  price  is  the  test  of  the  sum  to  be  recovered. 
When  there  is  no  market  price,  evidence  of  the  profits  ihat  she 
would  have  earned  if  not  disabled  is  competent ;  but  from  the 
gross  freight  must  be  deducted  so  much  as  would  in  ordinary 
cases  be  disbursed  on  account  of  her  expenses  in  earning  it. 
In  no  event  can  more  than  the  net  profits  be  recovered  by  way 
of  damages;  and  the  burden  is  upon  the  libelant  to  prove  the 
extent  of  the'  damages  actually  sustained  by  him.  (Williamson 
V.  Barrett,  13  How.,  101 ;  Sturgis  v.  Clough,  1  Wall.,  269;  The 
Cayuga,  2  Benedict,  125  ;  7  Blatchf.  C.  C,  385  ;  14  Wall.,  270; 
The  Gazelle,  2  W.  Rob.,  279;  S.  C,  8  Notes  of  Cases,  75  ; 
The  Clarence,  3  W.  Rob.,  283 ;  S.  C,  7  Notes  of  Cases,  579.) 

The  report  of  the  commissioner,  which  was  approved  in  this 
respect  by  both  courts  below,  states  that  the  Robert  E.  Lee  was 
engaged  in  a  certain,  permanent,  and  lucrative  trade,  making 
weekly  trips  on  the  Mississippi  River  between  New  Orleans  and 
Vicksburg  and  intermediate  ports,  and  states  one  item  of  the 
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damage  to  her  thus :  "  Demurrage  allowed  for  loss  of  three 
trips  in  her  established  trade,  being  the  profits  which,  according 
to  the  average  of  her  whole  business  for  the  season,  she  would 
have  realized  on  said  trips,  $7,173.48."  The  reason  given  by 
the  Circuit  Court  for  allowing  such  profits,  instead  of  the  char- 
ter value  of  the  vessel  during  the  time  of  her  detention,  was 
that  "  being  engaged  in  a  regular  established  line,  and  being 
peculiarly  fitted  for  that  line,  her  charter  value  could  not  be 
satisfactorily  ascertained;  and  other  vessels  which  could  be 
procured  to  supply  her  place  were  not  equally  fitted  for  the 
service."  The  commissioner's  report  and  the  deposition  of 
the  clerk  of  the  boat,  which  was  made  pari  of  that  report,  show 
that  the  amount  allowed  was  ascertained  bv  takina;  the  average 
of  the  profits  of  the  trips  performed  by  her  within  six  and  a 
half  months  next  before  the  collision,  deducting  only  the  ex- 
penses as  ascertained  at  the  end  of  each  trip,  and  deducting 
nothing  for  insurance,  or  for  wear  and  tear,  or  for  necessary 
repairs  at  the  end  of  the  season.  But  as  the  clerk  testified  that 
she  was  in  no  need  of  repair  at  the  time  of  the  collision,  and 
there  was  neither  suggestion  nor  evidence  before  the  commis- 
sioner that  the  premiums  of  insurance  were  lessened  while  she 
was  laid  up  for  repairs,  a  majority  of  the  court  is  of  opinio^ 
that  it  cannot  be  said,  as  matter  of  law,  that  the  sum  allowed 
for  her  detention  was  excessive. 

The  only  other  question  argued  at  the  bar  is  whether  certain 
sums  paid  to  the  libelant  by  underwriters  on  his  vessel  should 
be  deducted  from  the  damages  which  he  is  entitled  to  recover 
in  this  suit.  The  determination  of  this  question  depends  upon 
the  efiect  of  the  following  facts  : 

At  the  time  of  the  collision  the  Robert  E.  Lee  was  insured 
in  various  sums,  amounting  to  $50,000  in  all,  against  perils  of 
the  sea,  river,  and  fire,  by  concurrent  policies  in  different  in- 
surance companies,  each  of  which  valued  her  at  $75,000,  and 
contained  this  provision:  "  Whenever  this  company  shall  pay 
any  loss,  the  assured  agrees  to  assign  over  to  said  company  all 
right  to  recover  satisfaction  therefor  from  any  other  person  or 
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persons,  town  or  other  corporation,  or  the  United  States  Gov- 
ernment, or  to  prosecute  therefor  at  the  charge  and  for  account 
of  the  company,  if  requested.  And  the  said  company  shall  be 
entitled  to  such  proportion  of  said  damages  recovered  as  the 
amount  insured  by  them  bears  to  the  valuation  of  said  vessel." 

The  insurance  companies  paid  to  the  libelant  in  the  aggre- 
gate, for  the  loss  sustained  by  his  vessel  by  the  collision,  the 
sum  of  $7,429.52,  which  was  arrived  at  by  assuming  the  damage 
to  her  at  |14,347.34,  including  about  $2,000  for  wages  and 
expenses  during  her  detention,  instead  of  profits  lost,  then  de- 
ducting one-third  of  the  repairs,  new  for  old,  amounting  to 
$3,203.06,  and  charging  the  assured  with  one-third  of  the  bal- 
ance, as  his  portion  of  the  risk  assumed,  not  covered  by  the 
insurance. 

After  the  filing  of  this  libel  in  the  District  Court,  the  in- 
surance companies  executed  and  delivered  to  the  claimants  an 
irlstrument  in  writing,  by  which,  after  reciting  the  collision, 
the  payment  of  the  insurance  money,  and  that  they  had  never 
authorized  the  bringing  or  prosecution  of  this  suit,  and  desired 
no  suit  brought  on  their  account,  they  released,  discharged,  and 
set  over  to  the  owners  and  master  of  the  Potomac  "any  and 
all  right  which  they  have  in  and  to  any  damage,  or  claim  of 
damage,  if  any  there  be,  whether  legal  or  equitable,  growing 
out  of  the  said  collision,  and  authorize  them  to  use  the  same, 
by  way  of  defense  or  otherwise,  in  and  to  the  said  suit." 
There  was  no  evidence  that  the  insurance  companies  had  ever 
autihorized  this  suit  to  be  brought,  or  that  the  claimants  had 
paid  any  consideration  for  the  release  and  assignment. 

The  claimants,  under  apt  allegations  in  their  answer  and 
cross-libel,  contended  that  the  amount  so  paid  by  the  insurance 
companies  should  be  deducted  from  the  libelant's  damages 
before  bringing  them  into  account  with  him.  The  District 
Court  so  held,  and  deducted  the  whole  of  that  amount  from 
the  moiety  of  the  damages  to  the  Robert  E.  Lee  which  the 
libelant  was  entitled  to  recover  against  the  Potomac.  The 
Circuit  Court,  on  the  other  hand,  held  that  no  part  of  that 
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amount  should  be  deducted.     This  court  is  of  opinion  that 
neither  of  these  decisions  was  correct. 

The  mere  payment  of  a  loss  by  the  insurer  does  not  indeed 
afford  any  defense,  in  whole  or  in  part,  to  a  person  whose  fault 
has  been  the  cause  of  the  loss,  in  a  suit  brought  against  the 
latter  bj'  the  assured.  But,  upon  familiar  principles,  often  rec- 
ognized by  this  court,  the  insurer  acquires  by  such  payment 
a  corresponding  right  in  any  damages  to  be  recovered  bj'  the 
assured  against  the  wrong-doer,  or  other  party  responsible  for 
the  loss,  and  may  enforce  this  right  by  action  at  common  law 
in  the  name  of  the  assured,  or,  when  the  case  admits  of  pro- 
ceeding in  equity  or  admiralty,  by  suit  in  his  own  name.  (Hall 
V.  Eailroad  Co.,  13  Wall.,  367 ;  Comegys  v.  Vasse,  1  Pet.,  193  ; 
Fretz  V.  Bull,  12  How.,  466;  The  Monticello,  17  How.,  152; 
Garrison  v.  Memphis  Ins.  Co.,  19  How.,  312.  See  also  The 
Sarah  Ann,  2  Sumner,  206 ;  The  Ann  C.  Pratt,  1  Curtis,  340  ; 
Clark  V.  Wilson,  103  Mass.,  219 ;  Yates  v.  Whyte,  5  Scott, 
640;  S.  C,  4  Bing.,  K  C,  272;  1  Arnold,  85;'  Simpson  v. 
Thompson,  3  App.  Cas.,  279.) 

This  right  of  the  insurer  is  not  contingent  upon  the  loss 
having  been  total,  or  upon  its  having  been  followed  by  an 
abandonment,  but  rests  upon  the  ground  that  his  contract  is  in 
the  nature  of  a  contract  of  indemnity,  and  that  he  is  there- 
fore entitled,  upon  paying  a  sum  for  which  others  are  pri- 
marily liable  to  the  assured,  to  be  proportionally  subrogated 
to  his  right  of  action  against  them.  (Phil.  Ins.,  sec.  1723  ; 
Hall  v..  Railroad  Co.,  13  Vail.,  371 ;  White  v.  Dobinson,  14 
Sim.,  273  ;  Quebec  Assurance  Co.  v.  St.  Louis,  7  Moore  P.  C, 
286 ;  Dickenson  v.  Jardine,  L.  R.,  3  C.  P.,  639,  644  ;  Simpson 
V.  Thomson,  3  App.  Caa.,  284,  293  ;  Darrell  v.  Tibbitts,  5  Q.  B. 
D.,  560.) 

By  the  express  terms  of  each  of  the  policies  upon  the  Robert 
E.  Lee,  the  insurers,  upon  payment  of  a  loss,  were  entitled  to 
demand  from  the  assured  an  assignment  of  his  right  to  recover 
damages  against  the  Potomac  for  the  loss  so  paid  for,  or  to 
bring  suit  for  such  damages  in  his  name,  and  to  hold  to  their 
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own  use  such  proportion  of  those  damages  as  the  amount  in- 
sured bore  to  the  valuation  of  the  Robert  E.  Lee  in  the  policy; 
and  that  valuation  is  conclusive  in  respect  of  all  rights  and 
obhgations  arising  from  the  policy  of  insurance.  (North  of 
England  Insurance  Association  v.  Armstrong,  L.  R.,  5  Q.  B., 
244.) 

The  amount  which,  by  the  etiect  of  the  contract  of  insur- 
ance and  of  the  payment  of  a  loss  under  it,  the  insurers  had 
the  right  to  recover  to  their  own  use  from  the  Potomac  and 
her  owners,  they  had  the  right  to  release  and  assign,  if  they 
saw  tit,  to  those  owners.  The  claim  of  the  latter  to  a  deduc- 
tion on  this  account  from  the  damages  to  be  recovered  against 
them  does  not  arise  out  of  any  right  of  their  own,  but  out  of 
the  right  so  derived  from  the  insurers.  The  Circuit  Court 
therefore  erred  in  holding  that  no  part  of  this  amount  should 
be  deducted  from  the  libelant's  damages. 

But  the  insurers  are  entitled  only  to  damages  to  be  recov- 
ered for  an  injury  for  which  they  have  paid,  and  to  such  pro- 
portion only  of  those  damages  as  the  amount  insured  bears  to 
the  valuation  in  the  policies.  As  the  amount  insured  was  only 
two-thirds  of  the  valuation,  leaving  the  owner  to  stand  his  own 
insurer  for  the  remaining  third,  and  as  the  damages  to, be  re- 
covered in  this  suit  afe  for  the  injury  to  his  whole  interest, 
whether  insured  or  uninsured,  it  is  quite  clear  that  the  insur- 
ers had  no  right  to  more  than  two-thirds  of  the  damages  so 
recovered. 

Besides,  the  insurance  applied  to  all  injuries  caused  to  the 
insured  vessel  by  collision,  whether  the  collision  was  owing  to 
unavoidable  accident,  or  to  negligence  on  the  part  of  the  other 
vessel,  or  to  negligence  of  the  master  and  crew  of  the  vessel 
insured.  (Phil.  Ins.,  sections  1049, 1099  ;  General  Mutual  Ins. 
Co.  V.  Sherwood,  14  How.,  351.)  The  insurers,  therefore,  within 
the  limit  of  their  policies,  were  responsible  to  the  assured  for 
the  entire  damage  to  his  vessel,  and  not  merely  for  the  moiety 
thereof  which,  because  of  the  fault  on  her  part  as  well  as  on 
the  part  of  the  other  vessel,  was  all  that  he  could  recover 
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against  the  latter ;  and  the  sum  paid  to  him  by  the  insurers  is 
equally  applicable  to  that  portion  of  the  damage  for  which  he 
cannot  recover  against  the  other  vessel  and  her  owners,  as  to 
that  portion  for  which  he  can  so  recover. 

The  necessary  consequence  is  that  only  one-half  of  two- 
thirds,  or  one-third  of  the  sum  paid  to  the  libelant  by  the  in- 
surers, can  be  treated  as  paid  on  account  of  the  damages  which 
he  can  recover  in  this  suit,  and,  therefore,  under  the  claim  made 
in  the  answer  and  at  the  argument,  that  third  only  can  be  de- 
ducted from  those  damages. 

The  result  is  that  the  decree  of  the  Circuit  Court  awarding 
to  the  libelant  the  sum  of  $6,040.37,  being  one-half  of  the  ex- 
cess of  the  damages  sustained  by  the  Robert  E.  Lee  over  the 
damages  sustained  by  the  Potomac,  must  be  reversed  in  so  far 
as  to  deduct  from  that  sum  the  sum  of  $2,476.51,  being  one- 
third  of  the  sum  paid  to  him  by  the  insurance  companies,  and 
must  in  other  respects  be  affirmed ;  and  it  is  so  ordered. 

Partly  reversed. 


The  Webster  Loom  Company  v.  Elias  S.  Higgins  and  Na- 
thaniel p.  HiGGINS. 
May  8,  1882. 

1.  A  specification   iii  letters-patent  is  sufBcie.ntly  clear  and  descriptive 

when  expressed  in  tei'ms  intelligible  to  a  person  slvilled  in  tlie  art  to 
which  the  invention  belongs. 

2.  Evidence  is  admissible  to  show  the  meaning  of  terms  used  in  a  pat- 

ent, as  well  as  the  state  of  the  art,  for  the  pui-pose  of  enabling  the 
court,  or  jury,  to  understand  it. 

3.  If  an   improvement  of  a  well-known   appendage  to  a   macliine  is 

fully  described  in  a  specification,  it  is  not  necessary  to  sliow  the  ordi- 
nary modes  of  attaching  the  appendage  to  the  macliine ;  tlie  patent 
is  to  be  read  as  if  the  machine  ami  its  appendage  were  present,  or  in 
the  mind  of  the  reader,  and  he  a  person  sliilled  in  tlie  art. 

4.  Query:  Whetlier  the  defense  of  insufficient  description  can  be  set  up 

without  alleging  an  intent  to  deceive  the  public? 

5.  A  new  combination  of  known  devices,  producing  a  new  and  useful  re- 
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suit,  (as  that  of  greatly  increasing  the  efit'ectiveness  of  a  macliine,)  is 
evidence  of  invention,  and  may  be  the  subject  of  a  patent. 

6.  Webster's  improvement  in  looms  for  weaving  pile  fabrics,  which  con- 

sisted in  such  a  new  combination  of  known  devices  as  to  give  to  a 
loom  tlie  capacity  of  weaving  fifty  yards  of  carpet  a  day,  when  before 
it  could  only  weave  forty,  held  to  be  patentable,  and  liis  patent  for 
the  same,  dated  August  27,  1872,  sustained. 

7.  Of  two  original  inventors,  the  first  will  be  entitled  to  a  patent  unless 

the  other  puts  the  invention  into  public  use  more  than  two  years  be- 
fore the  ai>plication  for  a  patent. 

8.  An  invention  relating  to  machinery  may  be  exhibited  as  well  in  a  draw- 

ing as  in  a  model,  so  as  to  lay  the  foundation  of  a  claim  to  priority, 
if  sufficiently  plain  to  enable  tliose  skilled  in  the  art  to  understand  it. 

9.  Though  the  defense  oE  prior  invention  ought  to  be  set  out  in  the  an- 

swer, yet  if  the  omission  to  set  it  out  is  not  objected  to  at  the  proper 
time  in  the  coiu't  below,  it  cannot  be  objected  to  in  this  court. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

E.  N.  Bickerson,  for  appellant. 

George  Gifford  and  W.  M.  Evarts,  for  appellees. 

Bradley,  J. — The  bill  in  this  case  was  tiled  by  the  appel- 
lants to  obtain  relief  for  an  alleged  infringement  by  the 
defendants  of  certain  letters-patent  for  improvements  in  looms 
for  weaving  pile  fabrics,  &c.,  granted  to  one  William  Webster 
on  the,  27th  of  August,  1872,  and  numbered  130,961,  to  which 
the  plaintiff  deraigns  title.  The  defenses  set  up  in  the  title  are, 
first,  a  denial  of  infringement ;  second,  a  denial  that  Web- 
ster was  the  first  inventor  of  what  was  patented  to  him,  under 
which  denial  various  prior  letters-patent  are  specified  as  con- 
taining the  invention  or  material  parts  thereof,  including  a 
patent  granted  to  Erastus  B.  Bigelow  in  March,  1849,  reissued 
in  1857,  a  patent  granted  to  E.  S.  Higgins  as  assignee  of  Wil- 
liam Weild  in  August,  1868,  and  a  patent  granted  to  E.  K. 
Davis  in  February,  1869;  third,  that  the  invention  was  used 
by  and  known  to  E.  K.  Davis  in  the  city  of  New  York,  and 
Thomas  Crossley  in  New  York  and  Bridgeport,  Connecticut; 
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fourth,  that  the  description  in  Webster's  patent  is  obscure,  and 
not  sufficient  to  enable  one  acquainted  with  the  art  to  which 
it  belongs  to  construct  or  use  the  loom  therein  attempted  to 
be  described ;  fifth,  that  there  is  no  description  in  the  patent  of 
the  combination  principal!}'  claimed  and  relied  on.  The  an- 
swer also  sets  up  an  agreement  between  Webster  and  the 
defendants  whereby  they  claim  a  right  to  use  the  alleged  in- 
vention of  Webster.  Proofs  being  taken  and  the  cause  heard, 
the  bill  was  dismissed  by  the  Circuit  Court,  and  the  decree  of 
dismissal  is  now  here  on  appeal. 

The  patent,  as  before  stated,  is  for  improvements  in  looms 
for  weaving  pile  fabrics,  &c.,  and  the  nature,  and  object  of  the 
invention  are  set  forth  in  the  specification  as  follows : 

"The  first  part  of  my  invention  relates  to  the  combination 
and  arrangement  of  the  reciprocating  or  driving  slide,  siiding- 
bar,  withdrawing  and  inserting  devices,  and  trough,  in  such  a 
manner  that  the  trough  shall  be  capable  of  oscillating  between 
the  points  of  withdrawal  and  insertion  of  the  wire,  the  sliding- 
bar  receiving  a  horizontal  motion  at  the  same  time  that  the 
pushing-slide  is  being  reciprocated  on  the  trough  by  the  driv- 
ing-slide. The  advantage  of  this  part  of  my  invention  is  that 
a  shuttle-box,  rigidly  connected  with  the  lay,  may  be  used. 
The  second  part  of  my  invention  relates  to  the  means  for  pre- 
venting the  wire  from  bounding  back  from  its  position  in  the 
wire-box,  and  consists  in  a  spring  attached  to  the  inner  end  of 
the  wire-box,  and  fitting  indentations  or  openings  in  the  heads 
of  the  wires.  The  third  part  of  my  invention  relates  to  the 
combination  of  the  vibrating  trough  direct!}'  with  the  lay. 
The  fourth  part  of  my  invention  relates  to  a  modification  of 
the  mechanism,  and  consists  in  haviug  the  oscillating  trough 
and  reciproeating-slide  pathway  combined  or  made  in  one 
piece,  and  having  the  withdrawing  and  pushing  devices  com- 
bined or  connected  and  reciprocated  thereon.by;  power  applied 
directly  thereto ;  the  object  of  this  part  of  my*  JFiiVention  being 
to  dispense  with  the  driving-slide  and  stationary-sLide  pathway 
and  sliding-bar.     The  fifth  part  of  my.  iuy.e.QtiDa  consists  in 
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the  combination,  with  a  lay  having  a  rigid  shuttle-box,  of  a 
pivoted  vibrating  wire-trough,  a  reciprocating  driving-slide, 
and  latch,  the  latter  being  operated  by  the  wire-box  to  release 
the  wire,  and  the  slide  and  latch  moving  on  the  trough,  all  as 
set  forth." 

The  speciiication  then  proceeds  to  describe  the  mechanism 
of  the  invention  by  a  description  and  reference  to  drawings, 
which  exhibit  a  front  view  of  the  improvement,  a  top  view,  a 
wire-head,  a  sectional  part  and  end  view  of  the  wire-box,  the 
oscillating  trough  connected  to  the  shuttle-box  or  lay  of  a  loom, 
the  same  connected  to  the  breast-beam  of  a  loom,  &c.,  all  which 
would  be  incomprehensible  to  a  person  unacquainted  with 
looms  for  weaving  pile  fabrics,  but  very  plain  to  one  who  un- 
derstood their  construction  and  operation  at  the  date  of  the 
patent.  A  person  skilled  in  the  art  of  constructing  or  using 
such  looms  in  their  most  advanced  and  improved  form,  such 
as  those  known  as  the  Bigelow  loom  and  the  Weild  loom,  and 
having  one  actually  before  him,  or  in  his  mind,  would  readily 
appreciate  the  meaning  of  the  terms  and  the  character  of  the 
improvement  described. 

In  weaving  piled  fabrics— such,  for  example,  as  Brussels  car- 
pet— the  pile  or  loop  is  formed  by  inserting  a  wire  alternately 
with  the  fiUing  between  the  threads  of  the  warp,  immediately 
under  the  woollen  or  worsted  threads,  and  afterwards  with- 
drawing it  from  the  web  of  cloth.  At  first  these  wires  were  in- 
serted and  withdrawn  by  hand,  by  the  aid  of  an  assistant,  which 
made  the  process  a  very  slow  one,  so  that  only  a  few  yards 
could  be  woven  in-  a  day  on.  a  single  loom.  The  first  great  im- 
provement was  introduced  about  1840-5(>  byErastus  B.  Bige- 
low, of  Massachusetts,  who  invented  a  mechanical  apparatus 
attached  to  the  side  of  the  loom  which  automatically  inserted 
the  wires  in  the  shed  or  opening  between  the  warps,  and  with- 
drew them  from  the  web.  About  a  dozen  wires  were  used 
and  after  they  had  all  been  inserted,  the  device  invented  by 
Bigelow  would  vibrate  forward  and  seize  the  head  of  the  first 
wire,  withdraw  it  from  the  web,  and  then  vibrate  back  to  the 
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shed,  and  at  the  proper  moment  insert  it ;  and  so  it  would  go 
on  to  operate  as  long  as  the  loom  was  kept  in  motion.  Its 
various  motions  were  given  and  timed  by  means  of  cams  of 
proper  size  and  shape  placed  in  connection  with  the  principal 
movements  of  the  loom  itself.  This  attachment  to  pile  fabric 
Ifloms  became  generally  known  as  the  wire  movement,  and 
by  its  aid  twenty-live  yards  a  day  could  be  woven  on  a  single 
loom  without  the  aid  of  any  assistant.  It  is  seldom  that  such 
a  complete  revolution  in  one  of  the  useful  arts  is  made  at  a 
single  jump.  Improvements,  however,  have  been  made  on 
Bigelow's  invention.  Among  others,  one  William  Weild,  of 
Manchester,  England,  in  or  about  the  year  1855  effected  a  de- 
cided improvement,  which,  after  being  perfected  by  succeeding 
improvements,  enabled  him  to  weave  thirty  or  forty  yards  a 
day  on  a  single  loom.  The  tneans  by  which  this  was  accom- 
plished was  the  placing  of  a  horizontal  trough,  or  grooved  bar, 
called  a  wire-trough,  or  wire-bar,  for  the  wire  to  rest  on  when 
drawn  out  of  the  web  and  thrust  into  the  shed.  In  Bigelow's 
loom  the  wire  simply  rested  on  a  fork  placed  close  to  the  loom  ; 
and  when  it  was  fully  drawn  out  by  the  clamp,  or  dog's-head, 
which  seized  it  for  that  purpose,  being  slender  and  flexible,  it 
would  sag  in  the  middle,  and  if  driven  rapidly  into  the  shed 
the  forward  end  would  spring  upward  and  get  entangled  in  the 
upper  warp  threads.  This  rendered  a  slow  movement  neces- 
sary, which  impeded  the  rapidity  of  the  work.  By  giving  it 
a  trough,  or  grooved  bar,  to  lie  in  aud  keeping  it  straight,  as 
was  done  by  Weild,  a  quicker  motion  could  be  given  to  it,  aud 
a  much  larger  amount  of  work  could  be  done  in  the  same  time. 
The  only  difficulty  in  the  way  of  operating  with  the  trough  as 
arranged  by  Weild  was  that  a  certain  part  of  the  apparatus, 
called  a  pusher,  which  was  a  cross-bar  or  yoke  extending  across 
and  connecting  the  breast-beam  and  the  wire-bar,  aud  which 
was  employed  to  push  the  wire  into  the  shed,  extended  so  far 
back  towards  the  lathe,  or  iay,  which  carries  the  reed  and 
shuttle-box,  as  to  come  in  contact  with  it  and  interfere  with  ij;s 
motion.  Weild  obviated  this  difficulty  by  sawing  off,  so  to 
54  v4         ■ 
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speak,  the  outer  end  of  the  lay  containing  the  shuttle-box, 
which  being  thus  detached  from  the  rest  of  the  lay  could  be 
separately  kept  back  whilst  the  reed  was  driving  up  the  Ail- 
ing, and  was  thus  prevented  from  striking  the  wire-trough  and 
pusher.  But  of  course  this  detached  portion  of  the  lay  re- 
quired additional  cam  work  and  complicated  the  machinery. 
There  was  also  another  matter  that  interferred  with  the  per- 
fect eificiency  of  "Weild's  loom.  The  pusher,  after  the  wire 
was  drawn  out  by  a  hook  attached,  did  not  seize  the  head  of 
the  wire,  but  simply  pushed  it  forward  into  the  shed.  If  this 
was  done  with  too  rapid  a  motion,  the  impetus  given  to  the 
wire  would  throw  it  forward  too  far  in  case  the  loom  had  to  be 
suddenly  stopped  on  account  of  a  broken  thread  or  other  cause. 
This  made  it  necessary  to  work  the  loom  more  slowly  than  the 
other  operations  required. 

This  seems  to  have  been  about  the  state  of  the  art  when 
Webster  began  to  devote  his  attention  to  the  improvements 
which  he  claims  to  have  invented,  and  which  it  is  clearly  shoilvn, 
whether  invented  by  him  or  some  one  else,  resulted  in  giving 
to  a  loom  the  capacity  of  weaving  iifty  yards  a  day.  The  Bige- 
low  looms  were  well  known  and  in  extensive  use.  The  Weild 
looms  were  also  well  known.  Some  improvements  not  neces- 
sary to  notice  had  also  been  made  on  both.  Webster's  first 
conception  of  his  invention  occurred  and  his  original  drawing 
was  made  in  the  winter  of  1865-66 ;  but  he  did  not  apply  for 
his  patent  until  June  21, 1870,  and  it  was  not  issued  until  Au- 
gust 27,  1872.  Prior  to  that  time  the  defendants,  who  had  a 
large  establishment  in  the  city  of  New  York  and  were  using 
Bigelow's  loom  under  a  license,  had  procured  the  control  of 
Weild's  patents  in  this  country,  and  had  apphed  Weild's  im- 
provements, with  some  modifications  made  by  E.  K.  Davis,  to 
a  large  number  of  their  Bigelow  looms.  Davis  was  their  head 
machinist,  and  in  1868  he  obtained  a  patent  for  au  improve- 
ment on  Weild's  loom,  by  which,  instead  of  detaching  the 
whole  outer  end  of  the  lay,  he  only  detached  the  shuttle-box 
and  caused  it  to  slide  back  on  the  lay  so  as  to  make  room  for 


1881.]  Webster  Loom  Co.  v.  Higgins.  851 

Opinion  of  the  court. 

the  wire-trough.  He  also  adopted  instead  of  the  wire-trough 
a  pair  of  parallel  bars  between  which  to  move  the  wire,  the 
latter  resting  on  a  pin  between  the  bars,  near  to  the  loom.  The 
loom  itself  was  old.  Every  part  of  it  was  familiar  to  every 
loom  manufacturer  and  to  every  weaver.  Its  lathe,  its  tred- 
dles,  its  breast-beam,  its  shuttle-boxes  and  shuttle-slide  were  as 
well  known  to  all  those  concerned  in  the  weaving  of  pile  fabrics 
as  the  plough  or  the  cultivator  is  to  the  farmer.  The  wire  mo- 
tion had  also  become  well  known.  Its  mode  of  attachment 
to  the  loom ;  the  means  of  giving  motion  to  its  different  parts ; 
the  parts  themselves ;  the  vibrating  wire-support,  whether  a 
fork  or  a  trough,  and  whether  pivoted  to  the  breast-beam  or  to 
a  post,  or  to  the  frame  or  floor ;  the  reciprocating  driving-slide ; 
the  dog's-head  for  holding  and  the  pusher  for  driving  the  wires ; 
the  wire-box  that  kept  the  wires  in  place  ;  the  rigid  lathe,  the 
lathe  whose  outer  end  was  detached,  and  the  lathe  with  a  de- 
tached shuttle-box, — all  these  things  were  as  well  known  as 
the  alphabet  to  all  those  skilled  in  the  art  of  pile  weaving  as 
it  then  stood.  With  this  mass  of  previous  knowledge  and 
nomenclature  in  their  minds,  (as  we  must  suppose  it  to  have 
been,)  the  language,  the  explanations,  the  drawings,  and  the 
claims  of  Webster's  patent  must  have  been  perfectly  intelligi- 
ble to  them.  When  an  astronomer  reports  that  a  comet  is  to 
be  seen  with  the  telescope  in  the  constellation  of  Auriga,  in 
so  many  degrees  of  declination  and  so  many  hours  and  min- 
utes of  right  ascension,  it  is  all  Greek  to  the  unskilled  in 
science ;  but  other  astronomers  will  instantly  direct  their  tele- 
scopes to  the  very  point  in  the  heavens  where  the  stranger  has 
made  his  entrance  into  our  system.  They  understand  the  lan- 
guage of  their  brother  scientist.  If  a  mechanical  engineer 
invents  an  improvement  on  any  of  the  appendages  of  a  steam 
engine,  such  as  the  valve-gear,  the  condenser,  the  steam-chest," 
the  walking-beam,  the  parallel  motion,  or  what  not,  he  is  not 
obliged,  in  order  to  make  himself  understood,  to  describe  the 
engine,  nor  the  particular  appendage  to  which  the  improve- 
ment refers,  nor  its  mode  of  connection  with  the  principal  ma- 
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chine.  These  are  already  familiar  to  others  skilled  in  that 
kind  of  machinery.  He  may  begin  at  the  point  where  his  in- 
vention begins,  and  describe  what  he  has  made  that  is  new, 
and  what  it  replaces  of  the  old.  That  which  is  common  and 
well  known  is  as  if  it  were  written  out  in  the  patent  and  delin- 
eated in  the  drawings. 

Applying  these  remarks  to  the  specification  before  us,  and 
recurring  to  the  extract  already  made  setting  forth  the  nature 
and  object  of  the  invention,  it  is  easy  to  conceive  that  its  mean- 
ing may  be  plain  to  those  for  whose  use  it  is  intended.  They 
know  at  once  what  is  meant  by  the  terms  "  reciprocating  or 
driving  slide,"  "  sliding-bar,"  "  withdrawing  and  inserting  de- 
vices," "  trough,"  "  wire,"  "  wire-box,"  "  lay,"  &c.,  &c.  They 
also  understand  the  movements  referred  to  and  the  objects  to 
be  attained  by  each  device. 

In  like  manner,  if  we  follow  the  specification  in  its  descrip- 
tion of  the  invention  in  detail,  with  the  references  to  the  draw- 
ings and  the  closing  summary  of  the  patentee's  claims,  the 
same  method  of  interpretation  will  be  applicable.  And  as  it 
cannot  be  expected  that  the  court  will  possess  the  requisite 
knowledge  for  this  purpose,  it  becomes  necessary  that  it  should 
avail  itself  of  the  light  furnished  by  the  evidence  to  enable  it 
to  understand  the  terms  used  in  the  patent  and  the  devices 
and  operations  described  or  alluded  to  therein.  This  evidence, 
of  which  the  record  in  this  case  furnishes  an  abundance,  being 
resorted  to,  we  have  no  difficulty  in  comprehending  the  patent, 
or  the  nature  of  the  invention  therein  described. 

A  great  deal  of  testimony  was  introduced  by  the  defendants 
to  show  that  the  patentee  had  failed  to  describe  his  invention 
in  such  full,  clear,  and  exact  terms  as  to  enable  persons  skilled 
in  the  art  to  construct  and  use  it.  It  seems  to  us  that  the  at- 
tempt has  failed.  When  the  question  is  whether  a  thing  can 
be  done  or  not,  it  is  always  easy  to  find  persons  ready  to  show 
how  not  to'  do  it.  But  it  stands  confessed  that  the  thing  has 
been  done,  that  is  to  say,  the  contrivance  which  Webster  claims 
in  his  patent  has  been  applied,  and  very  successfully  so,  to  pile 
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fabric  looms,  and,  as  the  appellants'  counsel  well  remarks,  no 
one  except  Webster  has  ever  appeared  to  claim  a  patent  for 
doing  it.  If  the  thing  could  not  be  understood  without  the 
exercise  of  inventive  power,  it  is  a  little  strange  that  it  should 
have  been  so  easily  adapted  to  the  looms  on  which  it  has  been 
used  and  produced  such  striidng  results. 

It  is  worthy  of  remark,  in  this  connection,  that  the  defendants, 
in  their  answer,  state  it  as  a  fact  that  prior  to  the  alleged  inven- 
tion of  Webster  looms  containing  lays,  having  shuttle-boxes 
rigidly  attached,  were  publicly  known  and  described  in  certain 
English  patents,  which  they  specify,  and  that  all  the  other  parts 
and  elements  mentioned  in  the  fifth  claim  of  Webster's  patent 
— being  the  claim  relied  on — were  described  in  another  Eng- 
lish patent  of  one  Birkbeck;  and  they  aver  and  insist,  as  will 
be  more  fully  noticed  hereafter,  that  the  application  and  use 
of  the  two  things  together,  that  is,  the  parts  described  in  Birk- 
beck's  patent  with  the  rigid  lay  and  shuttle-box  described  in 
the  other  patents,  were  obvious  and  required  no  invention ; 
and  that,  therefore,  the  alleged  invention  of  Webster  was  well 
known  and  constituted  a  part  of  the  known  state  of  the  art. 
This  averment  in  the  answer,  which  of  course  is  sworn  to,  does 
not  seem  to  tally  very  well  with  the  allegation  that  Webster 
has  failed  to  point  out  in  his  patent  how  to  use  and  apply  his 
invention,  and  that  it  requires  further  invention  to  use  and 
apply  it. 

The  appellants,  indeed,'  have  raised  the  question  whether 
evidence  to  show  that  the  invention  is  not  described  in  the 
patent"  in  such  full,  clear,  and  exact  terms  as  to  enable  a  per- 
son skilled  in  the  art  to  construct  and  use  it  is  admissible, 
unless  the  defense  is  specially  set  up  in  connection  with  a  charge 
that  the  description  in  the  patent  was  made  defective  for  the 
purpose  of  deceiving  the  public.  The  twenty-sixth  section  of 
the  act  of  1870,  under  which  the  patent  in  question  was  issued, 
declares  "  that  before  any  inventor  or  discoverer  shall  receive 
a  patent  for  his  invention  or  discovery  he  shall  make  applica- 
tion therefor,  in  writing,  to  the  eoramissioner,  and  shall  file  in. 
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the  Patent  OtKce  a  written  description  of  the  same,  and  of  the 
manner  and  process  of  making,  constructing,  compounding, 
and  using  it,  in  such  full,  clear,  concise,  and  exact  terras  as  to 
enable  any  person  skilled  in  the  art  or  science  to  which  it  ap- 
pertains, or  with  which  it  is  most  nearly  connected,  to  make, 
construct,  compound,  and  use  the  same;  and  in  case  of  a  ma- 
chine, he  shall  explain  the  principle  thereof,  and  the  best  mode 
in  which  he  has  contemplated  applying  that  principle  so  as  to 
distinguish  it  from  other  inventions  ;  and  he  shall  particularly 
point  out  and  distinctly  claim  the  part,  improvement,  or  com- 
bination which  he  claims  as  his  invention  or  discovery."  Such 
a  speciiication  must  be  filed  before  the  inventor  shall  receive 
a  patent,  the  law  says  ;  and  the  appellants'  counsel  argues  that 
if  it  is  the  duty  of  the  commissioner  to  see  that  such  a  specifi- 
cation as  the  law  requires  is  filed  before  granting  a  patent,  not 
only  is  the  patent,  when  issued,  proof  that  he  has  done  so,  but 
his  decision  on  the  point  cannot  be  questioned  except  in  the 
manner  allowed  by  the  law;  else,  instead  of  one  tribunal  for 
deciding  a  matter  on  which  conflicting  testimony  can  always 
be  found,  we  shall  have  as  many  tribunals  as  there  are  courts 
and  juries  called  upon  to  try  patent  causes.  On  turning  to 
the  section  which  provides  for  certain  defenses  that  may  be 
made  to  an  action  for  infringement,  we  find  it  declared  "  that 
in  an  action  for  infringement  the  defendant  may  plead  the 
general  issue,  and  having  given  notice  in  writing  to  the  plain- 
tifi"  or  his  attorney,  thirty  days  befoi'fe,  may  prove  on  trial  any 
one  or  more  of  the  following  special  matters :  First,  that  for 
the  purpose  of  deceiving  the  public  the  description  and  speci- 
fication filed  by  the  patentee  in  the  Patent  Office  was  made  to 
contain  less  than  the  whole  truth  relative  to  his  invention  or  dis- 
covery, or  more  than  is  necessary  to  produce  the  desired  effect." 
Then  follows  a  statement  of  other  special  matters.  In  view  of 
this  specific  defense  allowed  by  the  statute,  in  reference  a  defect- 
ive specification,  it  is  argued  that  no  other  is  admissible  under 
that  head ;  and  reference  is  made  to  some  decisions  under  the 
former  statutes  bearing  on  that  subject,  namely,  Whittemore 
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V.  Cutter,  1  Gallison,  434;  Lewis  v.  Lewis,  1  Mason;  Gray  v. 
James,  Peters  C.  C.  Rep.,  394;  Grant  v.  Raymond,  6  Peters, 
218  ;  this  court,  in  the  last  case,  holding,  contrary  to  the  de- 
cisions of  Judges  Story  and  Livingston  in  the  other  cases,  that 
it  was  not  necessary  to  aver  a  fraudulent  intent  unless  the 
defendant  desired  to  avoid  the  patent — a  result  which,  was  pro- 
vided for  in  the  law  of  1793.  The  court  held  that  the  plea  of 
insufBcient  description  was  good  as  a  defense  without  alleging  a 
fraudulent  intent,  but  not  good  as  a  ground  for  avoiding  the 
patent.  The  laws  of  1836  and  1870  omitted  the  clause  for 
annulling  the  patent,  but  still  retained,  in  the  definition  of  the 
defense  allowed  to  be  set  up,  the  qualification  of  fraudulent 
intent.  Counsel  argues  that  as  the  law  now  stands  the  plea  of 
insufficient  description  cannot  be  made  unless  made  with  that 
qualification,  because  the  only  purpose  it  has,  under  the  pres- 
ent law,  is  that  of  a  defense  to  the  action,  and  it  still  requires 
the  allegation  of  fraudulent  intent  to  deceive  the  public. 

There  is  plausibility  in  this  argument,  and  if  it  were  neces- 
sary to  the  decision  of  this  case  it  might  give  us  some  embar- 
rassment. But  as  we  are  satisfied  that  the  terms  of  the  patent 
are"sufficiently  clear  and  full  in  the  description  of  the  invention, 
we  make  no  decision  on  the  point. 

Turning  now  to  the  invention  claimed  by  Webster,  and 
described  in  the  patent  under  consideration,  we  find  that  al- 
though it  produced  a  great  improvement  in  the  art  of  weaving 
pile  fabrics,  yet  as  actually  exhibited  in  conception  and  accom- 
plishment it  seems  simple.  The  thing  to  be  done  was  to  com- 
bine the  advantages  of  Bigelow's  rigid  lathe,  divested  of  some 
of  its  defects,  and  his  constant  command  of  the  wire,  with 
Weild's  trough,  or  wire-bar,  for  supporting  the  wire.  This 
Webster,  or,  if  not  Webster,  some  other  person,  effected  by 
the  devices  and  mechanism  described  in  the  patent.  Stated 
in  brief  as  therein  set  forth,  aided  by  the"explanatory  testimony 
before  referred  to,  the  problem  was  solved  by  substituting  for 
Weild's  pusher  a  latch  which  rides  on  the  wire-bar,  or  trough, 
without  projecting  beyond  it,  and  which  receives  a  reciprocating 
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motion  backward  and  forward  on  the  bar,  either  by  being  con- 
nected with  a  driving-slide  moving  on  the  breast-beam,  or  by 
being  directly  connected  with  an  upright  reciprocating  lever. 
The  latch,  when  the  end  of  the  wire-bar  next  to  the  loom  oscil- 
lates or  vibrates  to  the  front  of  the  wire-box,  drops  upon  a 
wire-head  into  a  nick  or  notch  made  therein,  aud  withdraws 
the  wire  into  the  trough,  and  then,  when  the  latter  oscillates 
back  to  the  shed  without  releasing  its  hold  of  the  wire-head, 
drives  the  wire  into  the  shed,  and  is  then  lifted  out  of  the 
notch  by  striking  the  edge  of  the  wire-box,  sloped  up  for  that 
purpose,  and  releases  the  wire ;  and  then  oscillates  forward 
again  to  seize  another  wire,  and  so  on.  The  lathe  in  the  mean- 
time works  backward  and  forward  without  meeting  any  ob- 
struction, and  without  any  detachment  or  separation  of  its  parts. 
Very  little  modification  had  to  be  made  in  the  cams,  and  the 
whole  apparatus,  or  wire  movement,  as  it  is  called,  seems  more 
simple  than  it  was  before,  either  in  Bigelow's  or  Weild's  loom. 
This  contrivance,  when  actually  applied  to  the  looms,  worked 
to  perfection,  and  enabled  the  weaver  to  drive  his  loom  to  its 
utmost  capacity. 

The  patent  points  out  and  the  drawings  illustrate  various 
ways  of  arranging  the  wire-bar  and  the  reciprocating-slide 
which  carries  the  latch.  Thus,  the  outer  end  of  the  wire-bar 
having  to  be  pivoted  tolsome  centre  for  its  oscillating  motion, 
it  is  shown  that  it  may  be  pivoted  to  the  outer  end  of  the  lay 
or  shuttle-box,  or  to  the  outer  end  of  the  breast-beam,  or  to  a 
vertical  shaft  or  post — all  these  devices  except  the  first  being 
in  common  use  in  the  Bigelow  or  Weild  looms,  and  being 
mechanical  equivalents  of  each  other.  So  it  is  shown  that  the 
pushing-slide,  wliich  carries  the  latch  and  rides  on  the  wire-bar 
like  a  saddle,  may  be  operated  either  by  being  connected  with 
a  driving-slide,  or  the  extension  of  the  breast-beam  by  means 
of  a  cross-bar  passing  through  a  mortise  in  the  driving-slide, 
or  by  being  directly  connected  with  the  arm  or  lever  produc- 
ing the  reciprocating  movement. 
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The  patent  has  five  claims,  only  the  fifth  of  which  is  relied 
on  in  this  case,  which  is  as  follows : 

"  In  combination,  the  lay  and  its  rigid  shuttle-box,  the  piv- 
oted vibrating  wire-trough,  the  reciprocating  driving-slide,  and 
the  latch  moving  thereon,  the  latter  being  operated  by  the  wire- 
box,  the  combination  being  and  operating  substantially  as  de- 
scribed." 

With  the  explanation  of  the  invention  already  given,  the 
meaning  of  this  claim  is  quite  obvious.  If  any  explanation 
of  it  is  needed,  it  can  be  readily  derived  from  the  body  of  the 
specification.  The  combination  contains  five  elements:  first, 
the  rigid  lay  and  shuttle-box;  second,  the  pivoted  oscillating 
or  vibrating  trough ;  third,  the  reciprocating-slide  riding  on 
the  trough ;  fourth,  the  latch  for  taking  and  holding  the  wire ; 
fifth,  the  operation  or  lifting  of  the  latch  by  striking  the  wire- 
box. 

Nothing  further  is  necessary  to  be  said  in  order  to  dispose 
of  the  defense,  which  was  strenuously  urged,  and  to  which  the 
court  below  attached  much  importance,  that  the  specification 
was  insuflicient  in  its  description  of  the  invention  sought  to 
be  patented,  and  failed  to  show  any  means  of  applying  it  to 
existing  looms ;  and  that  independent  invention  W9uld  have 
to  be  exercised  to  make  it  a  practical  working  apparatus  as  an 
attachment  of  such  looms.  We  shall,  therefore,  dismiss  that 
branch  of  the  argument. 

It  is  further  argued,  however,  that  supposing  the  devices  to  be 
sufficiently  described  they  do  not  show  any  invention,  and  that 
the  combination  set  forth  in  the  fifth  claim  is  a  mere  aggrega- 
tion of  old  devices  already  well  known,  and,  therefore,  it  is  not 
patentable.  This  argument  would  be  sound  if  the  combination 
claimed  by  Webster  was  an  obvious  one  for  attaining  the  ad- 
vantages proposed,  one  which  would  occur  to  any  mechanic 
skilled  in  the  art.  But  it  is  plain  from  the  evidence,  and 
from  the  very  fact  that  it  was  not  sooner  adopted  and  usfed, 
that  it  did  not  for  years  occur  in  this  light  to  even  the  most 
skillful  persons.    It  may  have  been  under  their  very  eyes ;  they 
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may  almost  be  said  to  have  stumbled  over  it ;  but  they  cer- 
tainly failed  to  see  it,  to  estimate  its  value,  and  to  bring  it  into 
notice.  Who  was  the  first  to  see  it,  to  understand  its  value, 
to  give  it  shape  and  form,  to  bring  it  into  notice  and  urge  its 
adoption,  is  a  question  to  which  we  shall  shortly  give  our  atten- 
tion. At  this  point  we  are  constrained  to  say  that  we  cannot 
yield  our  assent  to  the  argument  that  the  combination  of  the 
different  parts  or  elements  for  attaining  the  object  in  view  was 
so  obvious  as  to  merit  no  title  to  invention.  Now  that  it  has 
succeeded,  it  may  seem  very  plain  to  any  one  that  he  could 
have  done  it  as  well.  This  is  often  the  case  with  inventions 
of  the  greatest  merit.  It  may  be  laid  down  as  a  general  rule, 
though  perhaps  not  an  invariable  one,  that  if  a  new  combination 
and  arrangement  of  known  elements  produce  a  new  and  ben- 
eficial result,  never  attained  before,  it  is  evidence  of  invention. 
It  was  certainly  a  new  and  useful  result  to  make  a  loom  pro- 
duce fifty  yards  a  day  when  it  never  before  had  produced  more 
than  forty ;  and  we  think  that  the  combination  of  elements  by 
which  this  was  effected,  even  if  those  elements  were  separately 
known  before,  was  invention  sufficient  to  form  the  basis  of  a 
patent. 

The  next  contention  of  the  defendants  which  we  shall  con- 
sider is  their  allegation  that  Webster  was  not  the  first  and 
original  inventor  of  the  thing  patented,  but  that  he  was  antici- 
pated therein  b}'  E.  K.  Davis. 

On  this  point  we  think  it  very  clearly  made,  out,  though  we 
shall  not  go  into  much  detail  in  commenting  upon  the  evidence, 
that  the  whole  substance  of  the  invention  was  conceived  by 
Webster,  and  exhibited  by  him  in  a  drawing  as  early  as  the 
winter  of  1865-66,  long  before  Davis  entertained  any  idea  of 
it.  The  original  of  this  drawing  is  in  existence,  and  was  pro- 
duced in  evidence,  and  is  well  authenticated.  It  exhibits  the 
rigid  lay ;  the  wire-trough  pivoted  in  two  different  positions, 
on  a  post  near  the  extremity  of  the  breast-beam,  and  to  an 
arm  projecting  from  the  extremity'  of  the  lay;  the  driving  or 
pushing  slide,  riding  on  the  trough,  with  a  projection  indicating 
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the  latch  or  other  device  for  operatiug  the  wire,  and  even  the 
cams  to  give  the  requisite  movements.  It  also  shows  the  wire- 
box,  and  the  position  of  the  end  of  the  trough  in  relation  there- 
to, the  same  as  exhibited  in  the  patent.  In  March,  1868,  Web- 
ster exhibited  his  drawing  to  Davis  and  others,  and  explained 
it  to  them  as  representing  a  lay  having  a  rigid  shuttle-box,  a 
driving-slide  and  latch  moving  upon  a  vibrating  trough,  the 
latch  being  operated  by  the  wire-box.  Davis  was  about  that 
time  engaged  in  making  an  improvement  on  the  Weild  loom 
before  referred  to,  with  a  sliding  shuttle-box,  and  parallel  bars 
instead  of  a  trough  for  the  wire  to  slide  between,  and  a  pin  for 
it  to  rest  on.  In  July,  1868,  he  applied  for  a  patent  for  this 
improvement,  and  obtained  a  patent  in  February,  1869.  In 
that  year  Webster  sent  drawings  to  Weild  in  England  to  get 
out  a  patent  for  his  invention  in  that  country,  but  Weild  de- 
clined to  undertake  it.  Thesis  drawings  show  the  entire  inven- 
tion in  detail.  In  November,  1869,  Webster  having  heard 
that  the  defendants  were  going  to  alter  their  Bigelow  looms 
to  Weild  looms,  sought  au  interview  with  them  in  order  to 
induce  them  to  adopt  his  improvement.  He  met  one  of  the 
defendants  and  showed  his  original  drawing,  but  without  re- 
sult. In  April,  1870,  he  had  another  interview  with  them, 
and  also  with  Davis,  at  their  carpet  works  in  New  York.  He 
exhibited  his  original  drawing  and  the  drawings  which  he  had 
prepared  for  England.  Davis  advised  the  defendants  that 
Webster's  plan  was  no  improvement  on  the  Weild  loom.  He 
was  evidently  anxious  that  they  should  adopt  his  improvement, 
for  which  he  had  already  got  a  patent.  Further  interviews 
took  place,  but  the  defendants  declined  to  adopt  Webster's 
improvement,  and  adopted  Davis's  in  part — ^so  much  of  it,  at 
least,  as  the  sliding  shuttle-box.  It  is  clear  from  the  facts  that 
up  to  this  time  Davis  did  not  pretend  to  be  the  inventor  of 
Webster's  arrangement.  But  in  the  spring  of  1870  Davis 
commenced  to  make  a  new  loom,  which  he  did  not  get  into 
complete  operation  until  the  latter  part  of  1871.  This  is  called 
the  Sterling  loom,  and  was  made  fortbe  defendants.     When 
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completed  it  had  in  it  the  improvement  claimed  by  Webster 
and  shown  in  his  patent.  At  what  time  this  particular  form 
was  adopted  is  not  shown. 

It  is  contended  by  the  d«fendants  that  Davis  had  conceived 
the  idea  of  using  a  rigid  lathe  with  his  wire-bar  in  the  early 
part  of  1868,  and  that  in  the  model  which  he  prepared  at  that 
time  for  obtaining  his  patent  he  exhibited  the  same  latch  de- 
vised by  Webster,  and  operated  in  the  same  way  by  contact 
with  the  wire-box ;  and  that  he  showed  to  the  witness  Crossley, 
bj'  pinning  his  sliding  shuttle-box  fast  to  the  lay,  how  it  could 
be  used  with  a  rigid  lay  and  shuttle-box.  Then  why  did  he 
not  claim  the  whole  device  when  Webster  exhibited  it  to  him  ? 
Why  did  he  advise  the  defendants  that  Webster's  arrangement 
was  no  improvement  on  Weild's  ?  But  if  it  were  true  that 
he  did  show  these  things  in  his  model,  and  had  he  shown  a 
trough  instead  of  parallel  bars,  and  if  it  were  true  that  he 
regarded  the  idea  as  anything  more  than  a  possibility,  and 
that  he  did  in  fact  contemplate  it  as  a  perfected  and  practica- 
ble arrangement,  so  as  to  amount  to  invention,  the  question 
would  still  remain  whether  he  or  Webster  was  the  first  inventor. 
Both  may  have  been  original  inventors,  but  only  one  of  them 
could  be  the  first.  If  Davis  had  put  the  invention  into  prac- 
tical form  and  operation  more  than  two  years  before  Webster 
applied  for  his  patent,  then  the  patent  would  be  void  by  reason 
of  prior  use.  But  the  evidence  is  conclusive  that  he  never 
undertook  to  put  it  into  practical  form  until  he  made  the  Ster- 
ling loom,  which  was  only  commenced  in  1870.  Webster's 
application  for  his  patent  was  made  in  June,  1870.  Though 
this  w^s  proved  without  objection,  and  substantially  conceded, 
the  defendants  say  that  it  does  not  appear  what  the  application 
was,  nor  how  much  it  was  altered  before  the  patent  was  issued. 
This  argument  cannot  avail,  for  the  application  is  a  public  rec- 
ord, the  contents  of  which  the  defendants  and  all  others  are 
presumed  to  know;  and  since  they  had  it  in  their  power  to 
produce  it,  and  did  not,  it  must  be  presumed  that  it  would  not 
have  served  their  purpose,  but  corresponded  with  the  patent. 
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The  defense  of  prior  use  for  two  years,  therefore,  is  not  sus- 
tained; and  the  question  comes  back  to  simple  priority  of 
invention.  Conceding  that  Davis  was  an  original  inventor, 
the  earliest  point  of  time  that  he  can  be  regarded  as  such  was 
in  the  spring  of  1868.  But  Webster  had  invented  it  before 
that  time  and  had  made  a  drawing  of  it  which,  in  March,  1868, 
he  exhibited  and  explained  to  Davis.  An  invention  relating 
to  machinery  may  be  exhibited  either  in  a  drawing  or  in  a 
model  so  as  to  lay  the  foundation  of  a  claim  to  priority,  if  it 
be  sufficiently  plain  to  enable  those  skilled  in  the  art  to  under- 
stand it.  There  is  no  doubt  that  Davis  understood  Webster's 
drawing,  and  he  did  not  then  claim  that  the  invention  belonged 
to  himself. 

The  evidence  relating  to  loom  number  50  leads  in  the  same 
direction.  This  was  a  loom  of  the  defendants  which  they  com- 
menced to  alter  in  the  latter  part  of  1870.  Davis  was  not 
employed  to  make  the  alterations  on  this  loom.  According  to 
Webster's  testimony — which  must,  of  course,  from  his  relation 
to  the  case,  be  received  with  caution,  hut  which  seems  to  be 
corroborated  by  subsequent  circumstances — ^Davis  informed 
Webster  at  the  latter's  house,  on  Christmas  day,  1870,  that 
loom  50  had  been  taken  down  to  be  changed  to  what  they  had 
seen  and  explained  to  them  in  the  office,  (referring  to  Webster's 
previous  explanation  of  his  drawings,)  and  that  he  (Davis)  had 
told  Higgins  that  if  he  took  that  loom  down  and  changed  it 
to  what  th^y  had  seen  Webster  have,  and  explained  in  the 
office,  it  would  be  a  Webster  wire  motion.  In  April  Webster 
called,  as  he  says,  at  the  defendant's  store,  and  saw  JST.  D. 
Higgins,  and  they  talked  about  this  loom,  and  Webster  claimed 
it  as  his  invention,  and  told  Higgins  that  he  (Higgins)  had  seen 
the  drawing  of  it  at  his  house  and  mill.  It  is  not  seriously 
denied  that  this  loom  was  made  substantially  on  Webster's 
plan. 

Another  circumstance  seems  to  us  as  having  much  weight 
in  this  connection.  It  was  found  that  the  loom,  number  50  and 
the   Sterling  loom,  when   completed  in  1871,  worked  with 
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wonderful  success;  sometimes  as  many  as  sixty  yards  being 
woven  on  one  loom  in  ten  hours.  If  Davis  was  the  inventor 
of  the  wire  motion  applied  to  these  looms,  why  did  he  never 
apply  for  a  patent  for  it  ?  He  was  already  a  patentee  of  a 
different  and  inferior  apparatus.  He  knew  all  about  the  method 
of  going  about  to  get  a  patent.  He  belonged  to  a  profession 
which  is  generally  alive  to  the  advantages  of  a  patent  right. 
On  the  hypothesis  of  his  being  the  real  inventor  his  conduct  is 
inexplicable. 

There  is  a  great  deal  of  evidence  pro  and  con  to  which  we 
have  not  adverted.  It  must  suffice  to  say  that  we  are  satisfied 
from  the  examination  we  have  given  to  it  that  "Webster  is 
entitled  to  the  claim  of  beinsr  the  first  inventor. 

The  appellants'  counsel  has  raised  the  question  whether  the 
defense  of  prior  invention  can  be  set  up  under  the  answer, 
which  does  not  state  it  in  the  manner  required  by  the  statute. 
It  denies  generally,  it  is  true,  that  Webster  was  the  original 
and  first  inventor  of  the  improvement  claimed  in  the  patent, 
and  specifies  certain  letters-patent  issued  in  this  country'  and 
in  England  in  which  it  is  alleged  that  the  said  invention,  or 
material  and  substantial  parts  thereof,  was  described  before  any 
invention  made  by  Webster,  which  is  sufficient  foundation  for 
adducing  such  patents  in  evidence ;  but  it  does  not  give  the 
name  and  residence  of  any  person  alleged  to  have  invented 
the  thing  patented  prior  to  Webster;  it  only  states  that  it  was 
used  by  and  known  to  Davis.  It  is  possible  that  this  objection 
to  the  evidence  would  have  been  available  if  it  had  been  taken 
in  season.  But  we  are  not  referred  to  anything  to  show  that 
it  was  taken  in  the  court  below,  or  before  the  examiner  when 
the  witnesses  were  examined.  In  Roemer  w.  Simon,  95  U.  S., 
220,  we  held  that  the  failure  to  interpose  such  objection  before 
the  final  hearing  is  a  waiver  of  the  required  notice  in  an  equity 
suit. 

It  remains  to  consider  the  question  of  infringement.  The 
defendants  deny  that  they  infringe  the  fifth  claim  of  the  patent, 
which  is  relied  on  by  the  complainants. 
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At  the  commencement  of  the  cause,  when  a  preliminary  in- 
junction was  applied  for,  the  defendants  put  in  affidavits  con- 
testing the  charge  of  infringement,  but  upon  a  very  diti'erent 
ground  from  that  on  which  the  defense  is  now  based.  Then 
they  relied  on  a  non-user  of  the  last  element  of  the  combina- 
tion, the  operation  of  the  latch  by  contact  with  the  wire-box; 
now  they  rely  on  a  different  construction  of  the  third  element 
— the  reciprocating  driving-slide — from  that  given  to  it  by  the 
complainants.  They  say  that  they  do  not  use  that  element, 
construed  as  they  construe  it.  The  position  originally  taken 
is  abandoned. 

Nevertheless  it  will  throw  light  on  the  subject  to  see  what 
the  defendants  said  on  the  occasion  referred  to.  It  will  at 
least  bring  their  present  position  to  the  test  of  a  first  judgment 
formed  by  themselves  at  a  time  when  it  was  ver3'  much  to  their 
interest  to  find  discrepancies  between  what  they  used  and  what 
the  patent  contained.  Two  affidavits  were  put  in  by  the  de- 
fendants at  that  time,  one  made  by  both  the  defendants  jointly, 
and  one  by  their  superintendent,  Mr.  Duckworth.  A  previous 
suit  brought  on  Webster's  patent  against  the  New  Brunswick 
Carpet  Company,  in  which  the  defendants  or,  at  least,  their 
machinist,  Davis,  had  taken  much  interest,  had  just  terminated 
in  a  decree  sustaining  the  patent,  rendered  by  Judge  Nixon  in 
the  Circuit  Court  for  the  District  of  New  Jersey.  The  defend- 
ants in  their  affidavit  dated  June  24, 1874,  say: 

"  That  at  the  time  defendants  procured  the  looms  referred 
to  in  the  affidavits  on  the  part  of  complainants  in  this  suit,  and 
used  thereon  tops  of  wire-boxes  as  cams  to  disengage  the 
latches  from  shoulders  on  the  heads  of  the  wires,  they  did  not 
know  or  suppose  that  William  Webster,  or  any  one  else  except 
themselves  and  E.  K.  Davis,  had  a  patent  covering  any  part, 
or  combination  of  parts,  contained  in  said  looms  *  *  *  The 
Sterling  loom,  the  number  50  loom,  and  the  three  other  Big- 
elow  looms  mentioned  in  the  affidavits  on  the  part  of  the 
complainants  were  all  procured  and  put  in  operation  with  the 
tops  of  the  wire-boxes,  as  cams  to  disengage  the-  latches  from 
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the  wire-heads,  a  long  time  prior  to  the  issuing  of  the  Web- 
ster patent,  on  which  this  suit  is  brought,  and  before  defendants 
knew  that  said  Webster  had  applied  for  said  patent.  The  first 
that  said  defendants- knew  or  supposed  that  there  was  anything 
in  any  of  said  looms  covered  by  letters-patent  granted  to  said 
Webster  was  during  the  progress  of  this  suit  against  the  New 
Brunswick  Carpet  Company,  referred  to  in  said  affidavits;  and 
while  the  testimony  was  being  taken  therein,  when  they  heard 
that  a  claim  of  that  kind  was  being  made,  and  on  further  in- 
quiry were  informed  that  said  Webster  would  probably  sustain 
his  right  to  the  combination  mentioned  in  the  fifth  claim  of 
his  patent,  on  which  said  suit  was  pending,  and  that  the  use  of 
the  top  of  the  wire-box  as  a  cam  to  disengage  the  latch  from 
the  shoulders  of  the  wire-heads  was  one  of  the  elements  or  parts 
of  that  combination.  After  consulting  counsel  on  the  subject 
they  concluded  that,  to  avoid  any  question  of  doubt  on  that 
subject,  they  would  have  all  their  looms  which  contained  such 
tops  to  the  wire-boxes  altered  by  having  such  tops  entirely  re- 
moved, and  having  other  provision  made  for  operating  the  wires. 
They  accordingly  had  such  alterations  made,  which  were  all 
completed  by  the  middle  of  May,  1874,  since  which  time  they 
have  not  had  any  looms,  or  used  any  looms,  employing  the 
top  of  the  wire-box  as  a  catn  to  disengage  a  latch  from  a  wire- 
head,  or  for  opening  a  latch  to  disengage  from  a  wire-head,  or 
to  support  a  latch  away  from  or  out  of  contact  with  the  wire- 
heads  in  its  journey  from  one  end  of  the  box  to  the  other,  or 
to  permit  a  latch  to  descend  and  catch  a  wire-head  in  any  way, 
or  for  any  other  purpose.  That  they  have  not  since  the  time 
of  said  alterations  used,  in  any  loom  or  looms,  the  top  of  a  wire- 
box  to  lift  or  support,  or  to  in  any  way  operate  or  participate 
in  the  operation  of  a  latch,  and  that  they  do  not  expect  to  use 
any  such  top  of  a  wire-box  hereafter,  but  intend  not  to  do  so." 
The  fact  that  this  mode  of  resisting  the  charge  of  infringe- 
ment is  now  abandoned  furnishes  very  fair  presumptive  evi- 
dence of  two  things:  first,  that  the  substituted  device  for 
operating  the  latch  was  a  mere  equivalent  of  the  wire-box  in 
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that  regard ;  and  secondly,  that  the  construction  of  the  fifth 
claim,  on  which  they  now  take  their  stand,  could  not  have 
been  a  very  obvious  one. 

That  construction  is  that  the  third  element  in  the  combina- 
tion of  the  fifth  claim  of  Webster's  patent,  and  which  is  there 
called  "  the  reciprocating  driving-slide,"  refers  not  to  the  slide 
which  rides  upon  the  trough  or  wire-bar  and  carries  the  latch, 
(which  they  do  use,)  but  to  the  slide  which  rides  upon  the 
breast-beam  and  communicates  the  reciprocating  motion  to 
the  other,  (which  they  do  not  use.)  It  is  undoubtedly  true  that 
in  the  body  of  the  specification,  where  the  patentee  is  describ- 
ing the  joint  use  of  these  slides,  he  does  designate  the  slide  on 
the  breast-bdam  as  the  reciprocating  or  driving  slide,  and  that 
on  the  trough  as  the  withdrawing  and  pushing  slide.  But  it 
is  apparent  that  both  of  these  slides  are,  in  fact,  reciprocating 
and  driving  slides.  The  one  on  the  trough  has  a  reciprocating 
motion  and  drives  the  wire  into  the  lay.  And  when,  as  the 
patent  points  out,  the  other  slide  is  not  used — that  is  to  say, 
when  the  slide  on  the  trough  is  directly  connected  with  the 
motive  power  or  device  which  gives  the  reciprocating  motion — 
it  takes  the  place  of  both.  The  specification  states  this  in  so 
many  words,  It  says:  "  Figure  4  represents  a  modification 
of  the  invention.  The  withdrawing  and  pushing  slide  B'  in 
this  case  becomes  the  driving-slide."  Again:  "Figure  7  rep- 
resents aside  view  of  the  di'iving-slide B \  its  pin  B  ^,  to  which 
power  is  applied,  and  the  withdrawing  and  transfer  latch  G 
and  pusher  C '  attached  to  the  slide."  These  figures  relate  to 
that  form  of  the  invention  in  which  the  slide  on  the  breast- 
beam  is  not  used. 

Now,  if  we  examine  the  language  of  the  claim  it  seems  to 
ns  that  all  doubt  as  to  its  meaning  is  removed.  It  reads  thus : 
"In  combination,  the  lay  and  its  rigid  shuttle-box,  the  pivoted 
wire-trough,  the  reciprocatiug  drivivg-slide,  and  the  latch  moving 
thereon,  the  latter  being  operated  by  the  wire-box,  &c."  Ob- 
viously the  reciprocating  driving-slide  here  referred  to  is  that 
slide  on  which  the  latch  moves,  and  that  is  the  slide  which  rides 
35  v4 
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on  the  trough,  and  which  is  the  only  slide  used  in  one  modifica- 
tion of  the  invention.  It  can  hardly  be  supposed  that  the  pat- 
entee intended  to  make  the  other  slide,  which  'he  showed  could 
at  any  time  be  dispensed  with,  an  indispensable  element  in  his 
claim.  It  would  have  rendered  the  claim  a  practical  nullity. 
The  important  thing  was  the  slide  which  rides  on  the  trough. 

The  argument  of  the  defendants'  counsel  on  this  subject  is 
very  ingenious  and  plausible;  but  we  are  forced  to  the  convic- 
tion that  the  slide  intended  in  the  combination  is  that  which 
is  indispensable  to  the  operation  of  the  apparatus.  And  this 
must  have  been  the  conviction  of  the  defendants  themselves, 
as  well  as  of  their  counsel,  when  they  made  the  afiidavit  be- 
fore referred  to. 

In  conclusion,  our  judgment  is  that  Webster  invented  the 
combination  described  in  the  fifth  claim  of  the  patent;  that 
the  invention  is  sufficiently  described  in  the  specification  to 
meet  the  requirements  of  the  law;  that  it  was  not  anticipated 
by  any  prior  patent  or  invention ;  that  it  was  never  in  public 
use  or  on  sale  for  more  than  two  years  before  the  patent  was 
applied  for;  and  that  the  defendants  have  infringed  it. 

The  decree  of  the  Circuit  Court  must  be  reversed  and  the 
cause  remanded  with  instructions  to  enter  a  decree  in  favor  of 
the  complainants,  and  to  take  such  further  proceedings  as  law 
and  justice  may  require. 

Eeveksbd. 


The  Amoskeag  National  Bank  v.  The  Town  of  Ottawa; 
AND  Augustus  T.  Post  v.  The  Board  of  Supbevisors  of 
Kendall  County. 

May  8,  1883. 

1.  Whether  a  seeming  act  of  the  Legislature  is  or  is  not  a  law  is  a  judicial 

question  to  be  determined  by  the  court,  and  not  a  question  of  fact  to 
be  tried  by  a  jury. 

2.  The  construction  uniformly  given  to  the  Constitution  of  a  State  by  its 

highest  court  is  binding  on  the  courts  of  the  United  States  as  a  rule 
of  decision. 
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3.  An  act  of  the  Legislature  of  a  State  which  has  been  held  by  its  higliest 

court  uot  to  be  a  statute  of  that  State,  because  never  passed  as  its 
Constitution  requires,  cannot  bo  held  by  the  courts  of  the  United 
States,  upon  the  same  evidence  between  different  parties,  to  be  a  law 
of  the  State,  although  refe)-red  to  in  later  statutes  of  the  State  as  an 
existing  law,  and  assumed  to  be  such  in  earlier  cases  in  the  State 
court,  in  which  its  valiility  was  not,  and  by  the  settled  practice  of  tliat 
court  could  not  be,  controverted. 

4.  Tlie  act  of  the  General  Assembly  of  Illinois  of  February  18,  1857,  pur- 

porting to  authorize  the  issue  of  certain  municipal  bonds,  is  of  no 
force  or  effect,  by  reason  of  its  not  appearing  by  the  legislative  jour- 
nals to  liave  been  passed  as  required  by  the  Constitution  of  1848, 

5.  Under  the  statute  of  Illinois  of  February  12,  1849,  copies  of  the  original 

daily  journals  kept  by  the  clerks  of  eaoli  house  of  the  Legislature, 
made  by  persons  contracted  with  or  employed  for  the  purpose,  in 
well-bound  books  furnished  by  the  Secretary  of  State,  and  afterwards 
deposited  and  kept  in  his  office,  are  official  records,  copies  of  which 
certified  by  him  are  competent  evidence. 

6.  The  printed  journals  of  either  liouse  of  a  Legislature,  publislied  in 

obedience  to  law,  are  competent  evidence  of  its  proceedings. 

Erroe  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

Milton  Say,  D.  T.  Littler,  S.  B.  Perry,  and  G.  S.  EJdredge,  for 
plaintili'  in  error. 

P.  Phillips  and  T.  Lyle  Dickey,  for  defendants  in  error. 

Gray,  J. — These  actions  are  brought  upon  municipal  bonds 
purporting  to  have  been  issued  under  an  act  of  the  General 
Assembly  of  Illinois  of  February  18,  1857.  The  facts  of  the 
cases  do  not  substantially  differ-  from  those  which  appeared 
when  one  of  the  cases  was  before  this  court  at  October  Term, 
1876,  and  the  principles  then  afBrmed  must  control  the  present 
decision.  (See  South  Ottawa  v.  Perkins  and  Supervisors  of 
Kendall  v.  Post,  94  U.  S.,  260.)  Those  principles  may  be 
summed  up  as  follows : 

First.  By  the  law  of  the  State  of  Illinois  as  often  declared 
by  the  Supreme  Court  of  that  State,  before  as  well  as  after 
the  execution  of  the  bonds  in  suit,  the  provisions  of  the  Con- 
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stitution  of  1848,  requiring  each  house  of  the  Legislature  to 
keep  and  publish  a  journal  of  its  proceedings,  and  on  the  final 
passage  of  all  bills  to  take  the  vote  by  ayes  and  noes,  and  or- 
daining that  no  bill  shall  become  a  law  without  the  concur- 
,reiice  of  a  majority  of  all  the  members  elect  of  each  house, 
are  not  merely  directory;  but  if  the  journals,  being  produced 
or  proved,  fail  to  show  that  an  act  has  been  passed  in  the 
mode  prescribed  by  the  Constitution,  the  presumption  of  its 
validity,  arising  from  the  signatures  of  the  presiding  officers 
and  of  the  executive,  is  overthrown,  and  the  act  is  void. 

Second.  Whether  a  seeming  act  of  the  Legislature  is  or  is 
not  a  law  is  a  judicial  question  to  be  determined  by  the  court, 
and  not  a  question  of  fact  to  be  tried  by  a  jury. 

Third.  The  construction  uniformly  given  to  the  Constitu- 
tion of  a  State  by  its  highest  court  is  binding  on  the  courts  of 
the  United  States  as  a  rule  of  decision. 

Fourth.  An  act  of  the  Legislature  of  a  State  which  has 
been  held  by  its  highest  court  not  to  be  a  statute  of  the  State, 
because  never  passed  as  its  Constitution  requires,  cannot  be 
held  by  the  courts  of  the  United  States,,  upon  the  same  evi- 
dence, to  be  a  law  of  the  State. 

Fifth.  That  which  is  not  a  law  can  give  no  validity  to  bonds 
purporting  to  be  issued  under  it,  even  in  the  hands  of  those 
who  take  them  for  value  and  in  the  belief  that  they  have  been 
lawfully  issued. 

It  was  accordingly  held  that  the  act  of  the  General  Assem- 
bly of  Illinois  of  February  18,  1857,  under  which  the  bonds 
in  suit  were  issued,  having  been  adjudged  by  the  Supreme 
Court  of  that  State  in  1870,  in  the  cases  of  Eyan  v.  Lynch, 
68  III.,  160,  and  Miller  v.  Goodwin,  70  111.,  659,  upon  proof 
that  the  journals  did  not  show*  it  to  have  been  enacted  in  con- 
formity with  the  requirements  of  the  Constitution,  to  have 
never  become  a  law,  and  to  have  conferred  no  power,  although 
referred  to  in  later  statutes  as  an  existing  law,  those  decisions 
must  govern  the  action  of  the  courts  of  the  United  States. 

The  weight  of  those  decisions  as  authoritative  expositions  of 
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the  Constitution  of  the  State  is  not  affected  by  the  fact  that 
these  plaintiffs  were  not  parties  to  the  suits  in  which  they  were 
delivered.  (Elmwood  v.  Marcy,  92  U.  8.,  289  ;  East  Oakland 
V.  Skinner,  94  U.  S.,  255.) 

Nor  is  it  of  any  importance  that  the  act  of  1857  had  been 
assumed  to  be  an  existing  law  in  Dunnovan  v.  Green,  57  111., 
63,  and  in  Force  v.  Batavia,  61  111.,  99  ;  for  in  each  of  those 
cases  the  validity  of  the  statute  was  not  controverted,  and  by 
the  established  practice  of  that  court  no  evidence  of  the  con- 
tents of  the  journals  could  be  considered  on  appeal  which  had 
not  been  produced  and  made  part  of  the  case  in  the  court  be- 
low. (Illinois  Central  Railroad  v.  Wren,  43  III,  77  ;  Bedard 
V.  Hall,  44  111.,  91 ;  Grob  v.  Cusbman,  45  111.,  119  ;  People  v. 
Cewolf,  62  III,  253,  256  ;  Binz  v.  Weber,  81  III.,  288,  291.) 

The  copies  of  the  journals  certified  by  the  secretary  of  State, 
and  the  printed  journals  published  in  obedience  to  law,  are 
both  competent  evidence  of  the  proceedings  in  the  Legislature. 

By  virtue  of  the  statute  of  Illinois  of  February  12,  1849,  * 

*  By  the  Constitution  of  Illinois  of  1848,  article  3,  section  39,  "the  Gen- 
eral Assembly  shall  provide  bylaw  that  tlie  copying,  printing,  binding 
and  distributing  tlie  laws  and  journals  shall  be  let  by  contract  to  the 
lowest  bidder." 

By  the  statute  of  January  16,  1836,  In  force  at  the  time  of  tlie  adoption 
of  that  Constitution,  the  journal  of  each  house  of  tlie  General  Assembly- 
was  required  to  be  "iiept  in  well-bound  volumes ;"  tlie  clerks  of  each 
house  were  required  to  furnish  daily  to  tlie  public  printer  "a  copy  of  the 
journal  kept  by  them  respectively,"  and  .iftei-  the  final  adjournment  to 
"deposit  the  original  journals  kept  by  them  respectively  with  the  secre-- 
tary  of  State;"  and  tlie  secretary  of  State  was  required  to  "supei-intend 
the  printing  of  the  journals."  (Statutes  of  Illinois  of  1839,  p.  551;  Re-- 
vised  Statutes  of  Illinois  of  1849,  ch.  84,  sec.  3.) 

By  the  .statute  of  February  12,  1849,  the  secretary  of  State  was  requii'cd  f 
before  the  meeting  of  the  General  Assembly  to  publish  an  advertisement 
"  inviting  proposals  for  copying  the  laws,  joint  resolutions,  and  journals  ■ 
of  the  General  Assembly."  and  to  "give  the  contract  to  the  lowest  com-- 
petent  responsible  bidder,"  and  was  also  required  "tofuruLsh  a  well-,- 
boinid  book,  in  which  the  journals  shall  be  copied,"  and,  in  case  the  per- 
son contracting  for  the  copying  should  fail  to  perform  his  contract,  to  cause  • 
the  same  to  be  done  by  some  competent  person.  (2  Stats,  of  Illinois,,. 
Scates's  ed.,  p.  734.) 
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the  copies  of  the  original  daily  journals  kept  by  the  clerks  of 
the  two  houses,  made  by  persons  contracted  with  or  employed 
for  the  purpose  as  authorized  and  directed  by  that  act,  (though 
not  sworn  public  otiicers,)  in  well-bound  books  furnished  by 
the  secretary  of  State  pursuant  to  the  duty  thereby  imposed 
upon  him,  and  afterwards  deposited  and  kept  in  his  office,  are 
official  records  in  his  custody,  copies  of  which  certified  by  him 
are  admissible  upon  settled  rules  of  evidence,  as  well  as  by  the 
decision  of  the  Supreme  Court  of  Illinois  in  Miller  v.  Good- 
win, above  cited;  and  neither  the  competency  nor  the  effect 
of  such  copies  is  inapaired  by  the  loss  or  destruction  of  the 
daily  journals  of  minutes. 

The  remark  of  the  judge  delivering  the  opinion  in  Illinois 
Central  Railroad  v.  Wren,  43  III.,  79,  "  We  are  not  aware  of 
any  law  which  makes  the  printed  journals  evidence  of  the  con- 
tents of  the  original,"  was  but  obiter  dictum,  (for  the  case  was 
decided  upon  the  ground  that  no  copy  whatever  of  the  journal 
had  been  made  part  of  the  case  before  the  court,)  and  is  in 
conflict  with  the  general  current  of  decision  in  that  court  and 
in  this.  (People  v.  Campbell,  3  Gilman,  466 ;  Prescott  v. 
Trustees  of  Illinois  and  Michigan  Canal,  19  111.,  324  ;  Happel 
V.  Brethauer,  70  III,  166 ;  Watkins  v.  Holman,  16  Pet.,  25, 
55,  56 ;  Bryan  v.  Forsyth,  19  How.,  334  ;  Gregg  v.  Forsyth, 
24  How.,  179.) 

For  these  reasons  the  act  of  February  18, 1857,  under  which 
a,ll  the  bonds  in  suit  purport  to  have  been  issued,  must  be  held 
to  be  of  no  force  or  effect,  and  the  plaintiff's  can  maintain  no 
action  on  the  bonds.  Upon  the  attempt  made  at  the  argument 
to  support  their  validity  in  the  first  case  under  the  statute  of 
March  6,  1857,  and  in  the  second  case  under  the  statute  of 
jS"ovembcr  6,  1859,  it  is  enough  to  say  that  there  is  nothing  in 
the  record  to  show  that  either  of  those  statutes  was  ever  com- 
plied with  by  the  defendant  in  issuing  the  bonds,  or  relied  on 
by  the  plaintiff  in  purchasing  them.     Judgments  affirmed. 

Affirmed. 
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The  County  Court  of  Ralls  County  and  the  Judges  there- 
of V.  The  United  States  ex  rel.  Joseph  M.  Douglass. 

May  8,  1882. 

1.  Where  coupons  of  questioned  validity  have  been  merged  into  judgment 

and  a  mandamus  has  been  issued  to  enforce  tlie  payment  of  sucli  judg- 
ment, no  defenses  can  be  set  up  against  tlie  mandamus  whicli  go  to 
tlie  validity  of  such  coupons,  their  validity  being  conclusively  estab- 
lished by  sucli  judgment. 

2.  Where  a  legislative  act  authorizes  a  county  to  issne  coupon  bond?,  the 

power  to  tax  in  order  to  pay  them  necessarily  results  therefrom,  in 
the  absence  of  a  special  limitation. 

3.  A  limitation  of  one-lialf  of  one  per  cent,  on  the  power  to  tax  "to  de- 

fray the  expenses  of  the  county"  is  not  such  a  special  limitation. 

4.  A  State  law  purporting  to  repeal  the  power  of  the  county  to  levy  taxes_ 

for  the  payment  of  its  bonds  is  void. 

5.  Tlie  defense  that  the  bonds  were  not  actually  delivered  till  after  the 

statute  requii'ing  regifti'ation  went  into  effect  cannot  be  set  up  after 
judgment  and  against  the  mandamus. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

H.  A.  Cunningham,  for  plaintiffs  in  error. 

John  H.  Ooerall,  for  defendants  in  error. 

Waits,  C.  J. — Section  29  of  the  act  to  incorporate  the  St. 
Louis  and  Keokuk  Raih'oad  Company,  approved  February  16, 
1857,  is  as  follows: 

"  It  shall  be  lawful  for  the  County  Court  of  any  county  in 
which  any  part  of  the  route  of  said  railroad  may  be  to  sub- 
scribe to  the  stock  of  said  company;  and  it  may  invest  its 
funds  in  the  stock  of  said  company,  and  issue  the  bonds  of  said 
county  to  raise  funds  to  pay  the  stock  thus  subscribed,  and  to 
take  proper  steps  to  protect  the  interest  and  credit  of  the 
county.  Such  County  Court  may  appoint  an  agent  to  repre- 
sent the  county,  vote  for  it,  and  receive  the  dividends." 

Under  this  authority  the  County  Court  of  Ealls  county  sub- 
scribed 1200,000  to  the  stock  of  the  company,  and,  during  the 
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years  1870  and  1871,  issued  bonds  of  the  county  to  pay  the 
subscription.  Default  having  been  made  in  the  payment  of 
coupons  for  interest  attached  to  some  of  these  bonds,  Douglass, 
the  relator,  brought  suit  against  the  county,  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Missouri, 
for  their  recovery,  and  on  the  16th  of  October,  1878,  obtained 
judgment  for  $17,158.43.  That  judgment  was  affirmed  here ' 
at  the  present  term  in  the  case  of  Ralls  County  v.  Douglass. 

After  the  judgment  was  rendered  in  the  Circuit  Court,  the 
present  suit  was  begun  to  require  the  County  Court,  by  man- 
damus, to  pay  the  amount  due  out  of  moneys  in  the  treasury 
of  the  county ;  or,  if  that  could  not  be  done,  to  raise  the  neces- 
sary means  by  the  levy  of  a  special  tax.  In  the  return  to  the 
alternative  writ  many  defenses  were  set  up  which  related  to 
the  validity  of  the  coupons  on  which  the  judgment  had  been 
obtained,  as  obligations  of  the  county.  As  to  all  these  defenses, 
it  is  sufficient  to  say  it  was  conclusively  settled  by  the  judg- 
ment which  lies  at  the  foundation  of  the  present  suit,  that  the 
coupons  were  binding  obligations  of  the  county,  duly  created 
under  the  authority  of  the  charter  of  the  railroad  company, 
and,  as  such,  entitled  to  pa3'ment  out  of  any  fund  that  could 
lawfully  be  raised  for  that  purpose.  It  has  been  in  effect  so 
decided  by  the  Supreme  Court  of  Missouri  in  State  v.  Rainey, 
12  Cent.  Law  Jour.,  587,  and  the  principle  on  which  the  de- 
cision rests  is  elementary. 

The  present  suit  is  in  the  nature  of  an  execution,  and  its 
object  is  to  enforce  the  payment,  in  some  way  provided  by 
law,  of  the  judgment  which  has  been  recovered.  The  only 
defenses  that  can  be  considered  are  those  which  may  be  pre- 
sented in  the  proper  course  of  judicial  procedure  against  the 
collection  of  valid  coupons,  executed  under  the  authority  of 
law  and  reduced  to  judgment.  While  the  coupons  are  merged 
in  the  judgment,  they  carried  with  them  into  the  judgment  all 
the  remedies  which  in  law  formed  a  part  of  their  contract  obli- 
gations, and  these  remedies  may  still  be  enforced  in  all  appro- 
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priate  ways,  notwithstanding  the  change  in  the  form  of  the 
debt. 

This  brings  us  to  consider  what  may  be  done  to  enforce  the 
judgment.  The  County  Court  insists  that  its  power  of  taxa- 
tion is  limited  to  the  levy  of  an  annual  tax  of  one-half  of  one 
per  cent,  on  the  taxable  property  in  the  county,  and  that  as 
this  tax  has  always  been  levied  at  the  times  provided  by  law, 
the  duty  of  the  court  in  the  premises  has  been  fully  performed. 
The  relator,  on  the  contrary,  claims  that  the  limit  of  one-half 
of  one  per  cent,  only  applies  to  taxes  to  defray  the  general 
expenses  of  the  county,  and  that  if  the  fund  produced  in  this 
way  is  not  sufficient  to  enable  the  county  to  pay  his  judgment, 
an  additional  tax  must  be  levied  and  collected  specifically  for 
that  piirpose.  This  presents  the  real  controversy  we  have  to 
settle. 

"When  the  charter  of  the  St.  Louis  and  Keokuk  Railroad 
Company  was  granted,  when  the  subscription  was  made  to 
its  stock  by  the  County  Court,  and  when  the  bonds  to  pay  the 
subscription  were  put  out,  there  were  limitations  on  the  powers 
of  the  County  Court  for  the  levy  of  taxes  to  defray  the  ex- 
penses of  the  county  which  coniined  the  tax  for  a  year  to  one 
half  of  one  per  cent,  or  less.  The  question  we  have  to  consider 
is  not  whether  this  power  has  been  reduced  "below  that  limit, 
but  whether  the  limit  is  applicable  to  the  obligation  of  the 
county  created  V  under  the  authority  of  the  particular  charter 
now  in  question. 

It  must  be  considered  as  settled  in  this  court  that  when 
authority  is  granted  by  the  legislative  branch  of  the  govern- 
ment to  a  municipality,  or  a  subdivision  of  a  State,  to  contract 
an  extraordinary  debt  by  the  issue  of  negotiable  securities,  the 
power  to  levy  taxes  sufficient  to  meet  at  maturity  the  obligation 
to  be  incurred  is  conclusively  implied,  unless  the  law  which 
confers  the  authority,  or  some  general  law  in  force  at  the  time, 
clearly  manifests  a  contrary  legislative  intention.  The  power 
to  tax  is  necessarily  an  ingredient  of  such  a  power  to  contract, 
as,  ordinarily,  political  bodies  can  only  meet  their  pecuniary 
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obligations  through  the  instrumentality  of  taxation.  This 
general  doctrine  has  been  so  many  times  announced  that  it 
cannot  be  necessary  now  to  do  more  than  refer  to  Loan  Asso- 
ciation V.  Topeka,  20  Wall.,  655,  where  the  opinion  was  given 
through  Mr.  Justice  Miller,  and  United  States  v.  New  Orleans, 
98  U.  S.,  381,  in  which  Mr.  Justice  Field,  speaking  for  the 
entire  court,  went  elaborately  over  the  whole  subject.  In 
United  States  v.  Macon  County,  99  U.  S.,  589,  there  was  a 
special  limitation  on  the  power  to  tax  coupled  with  the  au- 
thority to  contract,  and  because  the  Legislature  saw  fit  to  say 
how  much  of  a  tax  in  addition  to  that  otherwise  provided 
might  be  levied  to  meet  the  new  and  extraordinary  obligation 
which  was  contemplated,  it  was  held  that  a  prohibition  against 
anything  more  was  necessarily  to  be  inferred. 

In  the  present  case  there  is  no  such  special  limitation.  The 
defense  rests  entirely  on  the  power  to  tax  to  "  defraj'  the  ex- 
penses of  the  county,"  which  it  has  always  been  the  policy  of 
the  State  to  restrict.  The  County  Court  was,  however,  not 
only  authorized  to  issue  bonds,  but  to  "  take  proper  steps  to 
protect  the  interest  aiid  credit  of  the  county."  It  would  seem 
as  though  nothing  moi'e  was  needed.  As  the  commercial  credit 
of  the  county,  in  respect  to  its  negotiable  bonds,  could  only  be 
protected,  under  ordinary  circumstances,  by  the  prompt  pay- 
ment of  both  principal  and  interest  at  maturity,  and  there  is 
nothing  to  show  that  payment  was  to  be  made  in  any  other  way 
than  through  taxation,  it  necessarily  follows  that  power  to  tax 
to  meet  the  payment  was  one  of  the  essential  elements  of  the 
power  to  protect  the  credit.  If  what  the  law  requires  to  be 
done  can  only  be  done  through  taxation,  then  taxation  is  au- 
thorized to  the  extent  that  may  be  needed,  unless  it  is  other- 
wise expressly  declared.  The  power  to  tax  in  such  cases  is  not 
an  implied  power,  but  a  duty  growing  out  of  the  power  to 
to  contract.  The  one  power  is  as  much  express  as  the  other. 
Here  it  seems  to  have  been  understood  by  the  Legislature  that 
the  ordinary  taxes  might  not  be  enough  to  enable  the  county 
to  meet  the  extraordinary  obligation  that  was  to  be  incurred 
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and  so,  without  placing  any  restriction  on  tlie  amount  to  be 
raised,  the  County  Court  was  expressly  empowered  to  do  all 
that  was  necessary  to  protect  the  credit  of  the  county.  We 
cannot  agree  to  the  position  taken  by  the  counsel  for  the  plain- 
tiff in  error,  that  this  power  was  exhausted  when  the  bonds 
were  issued  to  pay  the  subscription.  The  faith  of  the  county 
pledged  by  the  subscription  was  kept  when  the  bonds  wei'e 
put  out,  but  only  by  transferring  the  credit  to  be  protected 
from  the  subscription  to  the  bonds.  The  subscription  was  paid 
by  the  bonds,  but  the  obligation  to  pay  the  bonds,  principal 
and  interest,  when  they  matured,  was  legally  substituted. 

We  have  been  referred  to  many  instances  in  which  statutes 
were  passed  authorizing  special  taxes  to  pay  bonds  which  had 
long  before  been  issued  under  original  authority  like  that  con- 
tained in  the  present  charter,  but  this  does  not,  in  our  opinion, 
.change  the  case.  Such  legislation  seems  to  have  been  procured 
out  of  abundant  caution,  but  in  none  of  the  numerous  cases  in 
the  Missouri  reports,  to  which  our  attention  has  been  directed, 
is  it  anywhere  said  that  the  requisite  tax  could  not  have  been 
levied  but  for  such  legislation.  In  State  v.  Dallas  County,  72 
Mo.,  330,  and  some  other  cases  before,  it  was  held  that  such  a 
provision  as  that  contained  in  the  charter  of  the  St.  Louis  and 
Keokuk  Railroad  Company,  now  under  consideration,  was  re- 
pealable ;  but  none  of  the  judges  whose  decisions  have  been 
published  intimate  even  that  if  there  had  been  no  repeal  there 
could  not  be  a  tax.  It  has  been  many  times  decided  that  Coun- 
ty' Courts  in  Missouri,  while  acting  as  the  governing  bodies  of 
their  counties,  which  are  nothing  more  than  political  sub- 
divisions of  the  State,  have  no  implied  powers.  Authority 
must  be  conferred  on  them  by  law  to  act,  or  they  cannot  act 
at  all.  This  is  not  peculiar  to  the  county  officials  of  Missouri. 
The  same  principle  applies  to  all  municipal  organizations  in  all 
the  States,  and  in  this  respect  it  matters  but  little  whether  the 
organization  exists  as  a  full  corporation  or  a  ^wasi-corporation. 
The  point  is  that  all  such  organizations  for  local  government, 
by  whatever  name  they  may  be  called,  have  only  such  powers 
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as  the  Legislatures  of  their  respective  States  see  lit  to  delegate 
to  them.  But  all  powers  that  are  delegated  may  be  exercised 
in  any  proper  way  and  at  all  proper  times. 

This  makes  it  unnecessary  to  consider  whether  the  power  of 
taxation  given  by  the  general  railroad  laws  in  force  when  these 
bonds  were  made  can  be  invoked  in  aid  of  the  relator.  It  is 
enough  that  we  iind  sufficient  power  in  the  charter  of  the  com- 
pany itself,  without  looking  elsewhere.  We  ought,  perhaps, 
to  say,  however,  that  the  remark  in  the  opinion  in  United 
States  V.  Macon  County,  99  U.  S.,  591,  to  the  effect  that  the 
power  of  taxation  gi'anted  by  the  general  railroad  law  was 
confined  to  subscriptions  authorized  by  those  laws  should  be 
construed  as  made  in  a  case  where  a  special  limitation  on  the 
power  to  tax  was  contained  in  the  charter  which  authorized 
the  issue  of  the  bonds  then  in  question,  and  that  it  was  only 
necessary  to  decide  that  the  railroad  laws  did  not  enlarge  that 
power.  The  language  there  used  may  be  broader  than  on 
further  consideration  we  shall  be  willing  to  agree  to.  That 
case  is  authority  on  this  point  only  to  the  extent  it  was  neces- 
say  then  to  decide. 

It  follows  from  this  that  all  laws  of  the  State  which  have 
been  passed  since  the  bonds  in  question  were  issued,  purport- 
ing to  take  away  from  the  County  Courts  the  power  to  levy 
taxes  necessary  to  meet  the  payments,  are  invalid,  and  that, 
under  the  well-settled  rule  of  decision  in  this  court,  the  Circuit 
Court  had  authority  by  mandamus  to  require  the  County  Court 
to  do  all  the  law,  when  the  bonds  were  issued,  required  it  to 
do  to  raise  the  means  to  pay  the  judgment,  or  something  sub- 
stantially equivalent.  The  fact  that  money  has  once  been 
raised  by  taxation  to  meet  the  payment  which  has  been  lost, 
is  no  defense  to  this  suit.  The  claim  of  the  bondholders  con- 
tinues until  payment  is  actually  made  to  them.  If  the  funds 
are  lost  after  collection,  and  before  they  are  paid  over,  the  loss 
falls  on  the  county  and  not  on  the  creditors.  The  writ  as 
issued  was  properly  in  the  alternative  to  pay  from  the  money 
already  raised,  or  levy  a  tax  to  raise  more.     It  will  be  time 
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enough  to  consider  whether  the  command  of  the  writ,  that  the 
court  cau.se  the  tax  to  be  collected,  is  in  excess  of  the  requirements 
of  the  law,  when  the  justices  of  the  court  are  called  on  to  show 
why  they  have  not  obeyed  the  order.  The  same  may  be  said 
of  the  order  to  draw  the  warrant  on  the  treasurer.  As  at 
present  informed  we  see  no  irregularity  in  anything  that  has 
been  done.    ' 

The  judgment  of  the  Circuit  Court  is  aftirraed  and  the  ease 
remanded,  with  leave  to  the  court  to  make  such  changes  in 
the  order  originally  entered  as  may  have  become  necessary  by 
reason  of  the  time  that  has  elapsed  since  the  writ  of  error  was 
brought. 

Affirmed. 


The  County  Court  of  Ralls  County  and  the  Judges  there- 
of v.  The  United  States  ex  rel.  Charles  L.  George. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

This  judgment  is  affirmed  on  the  authority  of  The  County 
Court  of  Ralls  County  v.  The  United  States  ex  rel.  Douglass, 
just  decided,  from  which  it  cannot  be  distinguished.  The  cause 
remanded,  with  an  order  like  that  in  No.  277,  {ante,  p.  871.) 

Affirjibd. 


The  County  Court  of  Lincoln  County  and  the  Judges 

THEREOF  V.  ThE  UnITED  STATES  EX  REL.  VeSPASIAN  WaRNER  ; 

Same  v.  The  United  States  ex  rel.  Henry  C.  McPike  ; 
AND  Same  v.  The  United  States  ex  rel.  Joseph  M.  Doug- 
lass. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Missouri. 

Waite,  C.  J. — 'These  cases  differ  only  from  that  of  The 
County  Court  of  Ralls  County  r.  United  States  ex  rel.  Doug- 
lass, just  decided,  in  one  particular.     Here  the  bonds  were  not 
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actually  delivered  until  after  the  statute  requiring  registration 
went  into  etiect,  though  they  were  in  the  hands  of  the  agent 
for  delivery  before.  It  is  contended  that  on  this  accoutit  no 
special  tax  can  be  levied  for  their  paj'nient,  notwithstanding 
the  judgment  that  has  been  recovered  upon  them.  In  our 
opinion  this  is  a  defense  that  cannot  be  taken  advantage  of 
after  judgment.  As  has  been  said  in  the  Kails-county  case,  it 
was  coucliisively  settled  by  the  judgment,  which  this  proceed- 
ing is  to  carry  into  execution,  that  the  coupons  sued  on  were 
binding  obligations  of  the  county,  duly  created  under  the  au- 
thority of  law,  and  as  such  are  entitled  to  payment  out  of  any 
fund  that  can  lawfully  be  created  for  that  purpose. 

The  judgments  are  affirmed  and  the  several  causes  remand- 
ed, with  orders  like  that  in  No.  277,  {ante,  p.  871.) 

Affirmed. 


The    Newport  and    Cincinnati  Bridge    Company  v.   The 
United  States. 

May  8, 1883. 

1.  The  coiu-t,  after  reviewing  tlie  congressional  legislation  on  tlie  subject 

of  bridging  the  public  waters  of  the  United  States,  and  especially  the 
act  passed  May  3,  1869,  authorizing  tlie  construction  of  tlie  Newport 
and  Cincinnati  bridge,  which  contained  a  reservation  of  tlie  right  to 
withdraw  assent  in  case  the  free  navigation  of  the  river  shall  be  sub- 
stantially and  materially  obstructed,  decides  that  the  United  States 
are  not  liable  for  the  cost  imposed  upon  tlie  bridge  company  by  the 
alterations  made  necessary  by  the  subsequent  act  of  March  3,  1871, 
the  right  to  impose  snch  requirements  being  a  limitation  which  formed 
a  part  of  the  original  grant. 

2.  And  this  is  true  notwithstanding  any  rights  conferred  upon  the  bridge 

•company  by  State  law,  such  rights  being  subject  to  the  supreme  power 
of  Congress. 

3.  The  question  whether  a  bridge  is  such  an  obstruction  to  navigation  as 

to  justify  Congress  in  witlidrawing  a  consent  previously  given  to  its 
erection  is  a  question  to  be  decided  by  Congress,  and  is  not  a  judicial 
question  for  the  courts. 
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4.  AUhouo'h  the  franchise  to  erect  a  bridge  is  a  species  of  property,  yet 
from  its  origin  its  continued  existence  was  depi'ndent  on  tlie  will  of 
Congress,  and  it  might  be  altered  or  abolished  wltliont  makinii;  com- 
pensation 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio. 

On  the  5th  of  February,  1868,  the  General  Assembly  of 
Kentucky  passed  an  act  to  incorporate  the  Newport  and  Cin- 
cinnati Bridge  Company,  with  power  to  build  a  bridge  across 
the  Ohio  River  between  Newport  and  Cincinnati.  This  char- 
ter provided  "  that  the  said  bridge  shall  be  constructed  so  as 
not  to  obstruct  the  navigation  of  the  Ohio  River  further  ,than 
the  laws  of  the  United  States  authorize." 

On  the  3d  of  April,  in  the  same  year,  the  General  Assembly 
of  Ohio  enacted  a  statute  authorizing  the  creation  and  organ- 
ization of  corporations  to  build  bridges  across  the  same  river. 
This  act,  in  order  that  the  bridges  to  be  built  might  not  obstruct 
navigation,  provided  that  they  should  be  erected  "  in  accord- 
ance with  the  provisions  of  an  act  of  Congress  approved  July 
14, 1862,  entitled  'An  act  to  establish  certain  post-roads,'  or  of 
any  act  that  Congress  may  hereafter  pass  on  the  same  subject." 
Its  eleventh  section  is  as  follows  : 

"Sec.  11.  That  any  such  company  may  fix  or  change  the 
span  and  altitude  of  any  bridge  which  it  may  erect  and  con- 
struct across  the  Ohio  River;  provided  that  the  span  of  any 
such  bridge  be  not  less  than  three  hundred  feet  in  the  clear 
over  the  main  channel,  and.  not  less  than  two  hundred  and 
twenty  ieet  in  the  clear  in  one  of  the  next  adjoining  spans, 
and  the  height  of  the  bridge  in  the  centre  of  the  span  over  the 
main  channel  shall  not  be  less  than  one  hundred  feet  above 
the  surface  of  the  water  at  low  water,  measuring  for  such  ele- 
vation to  the  bottom  chord  of  the  bridge,  and  such  height 
above  extreme  high-water  mark  as  may  be  provided  in  any 
act  of  Congress  now  in  force,  or  which  may  hereafter  be  passed ; 
but  this  section  shall  not  apply  to  any  bridge  built  with  a  draw, 
in  accordance  with  the  provision  of  an  act  of  Congress  ap- 
V 
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proved  Jnly  14,  1862,  entitled  'An  act  to  establish  ceFtain 
post-roads,'  or  an^'  act  tliat  Cougress  may  hereafter  pass  upon 
the  subject." 

On  the  same  day  this  act  was  passed  the  Newport  and  Cin- 
cinnati Bridge  Company  was  organized  under  it  in  Ohio  to 
build  a  bridge  between  Cincinnati  and  Newport.  Afterwards, 
on  the  16th  of  April,  1868,  the  Kentucky  and  Ohio  companies, 
pursuant  to  provisions  in  their  respective  charters,  were  con- 
solidated, and  became  one  corporation,  with  the  general  powers 
which  the  divisional  companies  originally  possessed. 

The  material  provisions  of  the  "  act  to  establish  post-roads," 
passed  July  14,  1862,  ch.  167,  sees.  3  and  4,  12  Stat.,  570,  are 
as  follows: 

"Sec.  3.  And  be  it  further  enacted,  That  it  shall  be  lawful 
for  any  other  railroad  company'  or  companies  whose  line  or 
lines  of  road  may  now  or  shall  hereafter  be  built  to  the  Ohio 
Kiver  above  the  mouth  of  the  Big  Sandy  River,  in  accordance 
with  the  terms  of  the  charter  or  charters  of  such  company  or 
companies,  to  build  a  bridge  across  said  river  for  the  more 
perfect  connection  of  any  such  roads,  and  for  the  passage  of 
trains  thereof,  under  the  limitations  and  conditions  hereafter 
provided. 

"  Sec.  4.  And  be  it  further  enacted,  That  any  bridge  erected 
under  the  privileges  of  this  act  may,  at  the  option  of  the  com- 
pany or  companies  building  the  same,  be  built  either  as  a  draw- 
bridge, with  a  pivot  or  other  form  of  draw,  or  with  unbroken 
or  continuous  spans :  Provided,  That  if  the  said  bridge  shall 
be  made  with  continuous  or  unbroken  spans,  it  shall  not  be  of 
less  elevation  than  ninety  feet  above  low-water  mark  over  the 
channel  of  the  said  river,  nor  in  any  case  less  than  forty  feet 
above  extreme  high  water,  as  understood  at  the  point  of  loca- 
tion, measuring  for  such  elevation  to  the  bottom  chord  of  the 
bridge.  Nor  shall  the  span  of  such  bridge  covering  the  main 
channel  of  the  river  be  less  than  three  hundred  feet  in  leneth 
with  also  one  of  the  next  adjoining  spans  of  not  less  than  two' 
hundred  and  twenty  feet  in  length,  and  the  piers  of  said  bridge 
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shall  be  parallel  with  the  curreat  of  the  river  as  near  'as  prac- 
ticable: And  provided  also,  That  if  any  bridge  built  under 
this  act  shall  be  constructed  as  a  draw-bridge,  the  same  shall 
be  constructed  with  a  span  over  the  main  channel  of  tfie  river, 
as  understood  at  the  time  of  the  erection  of  the  bridge,  of  not 
less  than  three  hundred  feet  in  length,  and  said  span  shall  not 
be  less  than  seventy  feet  above  low-water  mark,  measuring  to 
the  bottom  chord  of  the  bridge,  and  one  of  the  next  adjoining 
spans  shall  not  be  less  than  two  hundred  and  twenty  feet  in 
length;  and  also  that  there  shall  be  a  pivot  draw  constructed 
in  every  such  bridge  at  an  accessible  and  navigable  point,  with 
spans  of  not  less  than  one  hundred  feet  in  length  on  each  side 
of  the  central  or  first  pier  of  the  draw :  And  provided  also, 
That  said  bridge  shall  always  be  opened  promptly,  upon  rea- 
sonable signal,  for  the  passage  of  boats  whose  construction 
may  not,  at  the  time,  admit  of  their  passing  under  the  perma- 
nent spans  of  said  bridge,  except  that  said  draw  shall  not  be^ 
required  to  be  opened  when  engines  or  trains  are  passing  over 
said  bridge,  or  when  passenger  trains. are  due ;  but  in  no  case 
snail  unnecessary  delay  occur  in  the  opening  of  said  draw  after 
the  passage  of  said  engines  or  trains." 

On  the  3d  of  March,  1869,  Congress  passed  the  following 
joint  resolutipn : 

"  Joint  resolution  giving  the  assent  of  the  United  States  to 
the  construction  of  Newport  and  Cincinnati  bridge. 

"  Be  it  resolved  by  the  Senate  and  House  of  Representatives 
of  the  United  States  of  America  in  Congress  assembled,  That 
the  consent  of  Congress  be,  and  the  same  is  hereby,  given  to 
the  erection  of  a  bridge  over  the  Ohio  Eiver  from  the  city  of 
Cincinnati,  Ohio,  to  the  city  of  Newport,  Kentucky,  by  the 
Newport  and  Cincinnati  Bridge  Company,  a  corporation  char- 
tered and  organized  under  the  laws  of  each  of  the  States  of 
Kentucky  and  Ohio  :  Provided,  That  such  bridge  is  built  with 
an  unbroken  or  continuous  span  of  not  less  than  four  hundred 
feet  in  the  clear,  from  pier  to  pier,  over  the  main  channel  of 
the  river,  and  is  built  in  all  other  respects  in  accordance  with 
oC  v4 
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the  conditions  and  limitations  of  an  act  entitled  'An  act  to  es- 
tablish certain  post-roads,'  approved  July  fourteenth,  eighteen 
hundred  and  sixty-two.  That  said  bridge,  when  completed  in 
the  manner  specified  in  this  resolution,  shall  be  deemed  and 
taken  to  be  a  legal  structure,  and  shall  be  a  post-road  for  the 
transmission  of  the  mails  of  the  United  States  ;  but  Congress 
reserves  the  right  to  withdraw  the  assent  hereby  given  in  case 
the  free  navigation  of  said  river  shall  at  any  time  be  substan- 
tially and  materially  obstructed  by  any  bridge  to  be  erected 
under  the  authority  of  this  resolution,  or  to  direct  the  necessary 
modifications  and  alterations  of  said  bridge." 

After  the  passage  of  this  resolution  the  consolidated  com- 
pany began  the  erection  of  a  draw-bridge  with  a  pivot  draw, 
and  expended  a  large  amount  of  money  in  the  undertaking, 
but  on  the  3d  of  March,  1871,  before  the  structure  was  com- 
pleted. Congress  passed  the  following  act: 

"  Be  it  enacted  by  the  Senate  and  House  of  Kepresentatives 
of  the  United  States  of  America  in' Congress  assembled: 

"  Sec.  5.  That  it  shall  be  unlawful  for  the  Newport  and  Cin- 
cinnati Bridge  Company,  or  any  other  company  or  person,  to 
proceed  in  the  erection  O'f  the  bridge  now  being  constructed 
over  the  Ohio  River  from  the  city  of  Cincinnati,  Ohio,  to  the 
city  of  Newport,  Kentucky,  and  the  approaches  thereto,  unless 
the  said  bridge  shall  be  so  constructed  that  the  channel  span 
of  four  hundred  feet,  as  now  located,  shall  have  under  said 
span  a  clear  headway  at  low  water  of  one  hundred  feet  below 
any  point  of  said  channel  span,  and  in  such  case  no  draw  shall 
be  required  in  said  bridge ;  all  the  other  spans  of  said  bridge 
which  cover  the  Ohio  River  at  low-water  mark  shall  have  a 
clear  headway  of  not  less  than  seventy  feet  above  low-water 
mark ;  and  the  other  spans  of  said  bridge  extending  to  each 
shore  may  be  made  of  less  elevation  than  seventy  feet  above 
low-water  mark,  to  accommodate  a  regular  grade  for  the  ap- 
proaches to  said  bridge. 

"And  when  the  foregoing  requirements  shall  have  been  com- 
plied with  by  the  said  Newport  and  Cincinnati  Bridge  Com- 
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pany,  the  location  of  said  bridge,  its  structures  and  approaches, 
shall  thereupon  be  deemed  to  be  legalized,  and  declared  to  be 
lawful  structures,  and  shall  be  recognized  and  known  as  a 
post-route. 

"  The  plans  for  changes  in  said  bridge  made  necessary  by 
this  act  shall  be  submitted  by  said  company  to  the  Secretary 
of  War  for  his  approval.  And  in  the  event  of  the  bridge  com- 
pany making  the  changes  provided  for  in  this  act,  it  shall  be 
lawful  for  said  company,  after  they  shall  have  made  the 
changes  in  said  bridge,  and  the  approaches  thereto,  as  herein 
provided,  to  tile  their  bill  in  equity  against  the  United  States 
in  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  Ohio,  and  full  jurisdiction  is  hereby  conferred  upon 
said  court  to  determine,  first,  whether  the  bridge,  according 
to  the  plans  on  which  it  has  progressed,  at  the  passage  of  this 
act,  has  been  constructed  so  as  to  substantially  comply  with 
the  provisions  of  law  relating  thereto ;  and  second,  the  liability 
of  the  United  States,  if  any  there  be,  to  the  said  company,  by 
reason  of  the  changes  by  this  act  required  to  be  made  ;  and  if 
the  said  court  shall  determine  that  the  United  States  is  so 
liable,  and  that  the  said  bridge  was  so  being  built,  then  the 
said  court  shall  further  ascertain  and  determine  the  amount  of 
the  actual  and  necessary  cost  and  expenditures  reasonably 
required  to  be  incurred  in  making  the  changes  in  the  -said 
bridge  and  its  approaches,  as  hereby  authorized  or  required, 
in  excess  of  the  cost  of  building  said  bridge  and  approaches 
according  to  the  plan  proposed  before  the  changes  required  by 
this  act  to  be  made. 

"And  the  said  court  is  hereby  further  authorized  and  re- 
quired to  proceed  therein  to  final  decree  as  in  other  cases  in 
equity.  And  it  shall  be  lawful  for  either  party  to  the  said  suit 
to  appeal  from  the  final  decree  of  the  said  Circuit  Court  to  the 
Supreme  Court  of  the  United  States  as  in  other  cases,  and  the 
Supreme  Court  shall  thereupon  proceed  to  hear  and  determine 
the  said  case  and  make  a  final  decree  therein  ;  and  there- 
upon, if  such  decree  shall  be  in  favor  of  said  company,  the 
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Secretary  of  the  Treasurj'  of  the  United  States  shall,  out  of 
any  moneys  in  the  treasury  not  otherwise  appropriated,  pay  to 
the  said  company  such  sum  of  money  as  shall  by  the  said  Su- 
preme Court  be  so  decreed  to  be  paid  to  the  said  company; 
provided,  nevertheless,  that  no  money  shall  be  paid  by  the 
Secretary  of  the  Treasury  to  the  said  company  until  the  Su- 
preme Court  of  the  United  States,  upon  appeal  taken  as  afore- 
said, shall  render  a  final  decree  in  the  case  in  favor  of  said 
company." 

The  company  promptly  yielded  to  these  new  requirements, 
and,  having  completed  its  bridge  on  the  altered  plan,  brought 
this  suit  in  equity  against  the  United  States  in  the  Circuit 
Court  for  the  Southern  District  of  Ohio  to  recover  the  in- 
creased cost.  After  hearing  the  Circuit  Court  dismissed  the 
bill,  and  from  that  decree  this  appeal  was  taken. 

William-  M.  Ramsey,  for  appellant. 

B.  H.  Brewster,  Atlorney- General,  and  S.  F.  Phillips,  Solicitor- 
General,  for  appellees. 

Waite,  C.  J. — -The  first  question  which  presents  itself  is 
whether,  on  the  face  of  the  several  acts  of  Congress,. any  lia- 
bility rests  on  the  United  States  to  pay  the  bridge  company 
the  cost  of  the  change  that  was  directed  in  the  plan  of  its 
bridge.  It  cannot  be  denied  that  but  for  the  act  of  1871  a 
bridge  built  according  to  the  original  plan  would  have  been  a 
lawful  structure  which  the  company  could  have  maintained  un- 
til Congress  withdrew  its  assent,  or  required  alterations  to  be 
made.  The  paramouiit  power  of  regulating  bridges  that  aiiect 
the  navigation  of  the  navigable  waters  of  the  United  States  is 
in  Congress.  It  comes  from  the  power  to  regulate  commerce 
with  foreign  nations  and  among  the  States.  (Wilson  ».  Black 
Bird  Creek  Marsh  Co.,  2  Pet,  252 ;  The  Wheeling  Bridge,  18 
How.,  421 ;  Oilman  v.  Philadelphia,  8  Wall.,  729,  731 ;  The 
Clinton  Bridge,  10  Wall.,  462 ;  E.  K.  Co.  v.  Fuller,  17  Wall., 
569 ;  Pound  v.  Turck,  95  U.  S.,  464 ;  Wisconsin  v.  Duluth,  96 
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U.  S.,  387.)  That  the  Ohio  is  one  of  the  navigable  rivers  of 
the  United  States  must  be  conceded.  It  forms  a  boundary  of 
six  States,  !,u\d  the  commerce  upon  its  waters  is  very  large. 

No  question  can  arise  in  this  case  upon  what  the  States 
have  done,  for  both  Ohio  and  Kentucky  required  the  company 
to  comply  with  the  regulations  of  Cougress.  Neither  are  we 
called  on  to  determine  what  would  have  been  the  rights  of  the 
company  if  in  the  original  license  no  power  of  future  control 
by  Congress  had  been  reserved.  The  joint  resolution  on  which 
the  companj'  relies  contains  this  distinct  provision  :  "  But  Con- 
gress reserves  the  right  to  withdraw  the  assent  hereby  given  in 
case  the  free  navigation  of  said  river  shall  at  any  time  be  sub- 
stantially and  materially  obstructed  by  any  bridge  to  be  erected 
under  the  authority  of  this  resolution,  or  to  direct  the  neces- 
sary modifications  and  alterations  of  said  bridge."  An  ex- 
amination of  the  legislation  of  Congress  in  reference  to  the 
bridging  of  streams  shows  this  to  have  been  at  that  time  a 
new  provision.  It  had  appeared  but  once  before,  and  then  iu 
an  act  passed  at. the  same  session  of  Congress,  February  19, 
1869,  ch.  37, 15  Stat.,  272,  authorizing  a  bridge  across  the  Con- 
necticut at  Middletown. 

The  first  enactment  by  Congress  on  this  general  subject  ia 
found  in  the  act  making  appropriations  for  the  Post-office  De-. 
partment,  August  31, 1852,  ch.  lll,seos.  6  and  7, 10  Stat.,  112, 
which  declared  the  bridge  across  the  Ohio  at  Wheeling  then 
existing  to  be  a  lawful  structure,  This  act  simply  gave  the 
bridge  company  leave  to  maintain  a  bridge  already  built,  and 
reserved  no  power  of  future  control.  Next  followed,  ten  years 
after,  the  act  of  July  14,  1862,  ch.  167,  12  Stat,  569,  which 
legalized  a  bridge  then  in  the  course  of  construction  across 
the  Ohio  at  Steuben ville,  and  e-ontaiued  the  general  provisions 
as  to  bridging  the  Ohio  above  the  mouth  of  the  Big  Sandy  re- 
ferred to  in  the  joint  resolution  of  iM.aroh.3,  1869,  In  this 
act,  also,  there  was  no  reservation  of  power  by  Congress. 
The  next  was  an  act  of  February  17, 1865,  ch,  38, 13  Stat.,  431, 
by  which  the  act  of  July  14,  1862,  was  amended  so  as  ta 
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authorize  the  erection  of  a  bridge  across  the  Ohio  at  Louis- 
ville. In  this,  too,  there  was  no  reservation  of  power,  but 
specific  directions  were  given  as  to  the  height  of  the  bridge, 
the  number  and  location  of  draws,  and  the  length  of  spans, 
and  it  was  expressly  provided  that  ^11  should  be  so  constructed 
as  not  to  interrupt  navigation.  The  same  day  another  act  was 
passed  (ch.'39,.  Id.,  431)  by  which  a  bridge  across  the  Ohio  be- 
tween Cincinnati  and  Covington,  then  being  built  in  accord- 
ance with  the  laws  of  Ohio  and  Kentucky,  was  declared  to  be 
a  lawful  structure  and  no  power  reserved.  The  was  no  further 
legislation  of  this  character  until  the  act  of  July  25,  186fi,  ch. 
246,  14  Stat.,  244,  which  authorized  eight  bridges  across  the 
Mississippi  at  and  above  St.  Louis,  and  one  across  the  Mis- 
souri. This  act  provided  that  "  in  case  of  any  litigation  aris- 
ing tVom  any  obstruction  or  alleged  obstruction  to  the  free 
navigation  of  said  river,  the  cause  may  be  tried  before  the 
District  Court  of  the  United  States  of  any  State  in  which  any 
portion  of  said  obstruction  or  bridge  touches,"  and  sec.  13  was 
as  follows:  "  That  the  right  to  alter  or  amend  this  act,  so  as  to 
prevent  or  remove  all  material  obstructions  to  the  navigation 
of  said  river  by  the  constructian  of  bridges,  is  hereby  expresslj' 
reserved."  On  the  27th  of  February,  1867,  an  act  was  passed 
(ch.  98,  14  Stat,  312)  to  legalize  the  Clinton  bridge  across 
the  Mississippi,  and  on  the  :;ilst  of  February,  1868,  (ch.  10, 
15  Stat.,  37,)  the  act  of  July  25,  1866,  was  extended  so  as 
to  include,  a  bridge  over  the  Mississippi  at  La  Crosse.  On  the 
6th  of  July  in  the  same  year  (ch.  134,  15  Stat.,  82)  a  bridge 
across  Black  liiver  in  Ohio  was  authorized.  Afterwards,  on 
the  20th  of  July,  (ch.  179,  Id.,  121,)  two  other  bridges  were 
authorized  across  the  Missouri.  In  all  these  acts  the  power  of 
alteration  and  amendment  was  reserved  in  the  exact  language 
employed  in  the  act  of  1866. 

This  brings  the  history  of  congressional  legislation  on  the 
subject  of  bridging  the  public  waters  of  the  United  States  down 
to  the  session  of  Congress  when  the  joint  resolution  in  favor  of 
the  Newport  and  Cincinnati  company  was  passed,  and  when. 
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as  has  alreadj-  been  seen,  the  peculiar  form  of  reservation  }vhich 
appears  in  that  resolution  was  for  the  first  time  introduced. 
Two  licenses  were  granted  at  that  session  which  contained  this 
reservation — one  to  cross  the  Connecticut,  (ch.  37,  15  Stat., 
272,)  and  the  other  the  joint  resolution  now  in  question.  On 
the  same  day  the  joint  resolution  was  adopted,  an  act  was  pass- 
ed to  legalize  the  bridge  across  the  East  River,  between  New 
York  and  Brooklyn,  in  which  "power  at  any  time  to  alter, 
amend,  or  repeal"  was  in  express  terms  and  without  any  limit- 
ation reserved.     (Ch.  139,  15  Stat.,  336.) 

From  this  it  seems  to  us  clear  that  the  peculiar  language  of 
the  reservation  now  in  question  was  intended  to  have  a  special 
signiiication.  It  had  been  considered  enough  before  to  pro- 
vide that,  "  to  prevent  or  remove  all  material  obstructions  to 
navigation,"  the  "  right  to  alter  or  amend,"  expressed  in  the 
usual  form,  be  reserved.  But  when  power  was  given  to  build  a 
bridge  below  the  Big  Sandy,  such  as  had  before  only  been  built 
above,  it  was  deemed  expedient,  in  the  interest  of  commerce,  to 
be  more  specitic,  and  by  reserving  the  power  to  withdraw  the  as- 
sent of  Congress  to  what  might  prove  to  be  an  obstruction  to  nav- 
igation, to  imply  at  least  a  reservation  of  power  to  make  that 
unlawful  which,  while  the  assent  continued,  would  be  lawful. 
That  this  is  what  was  intended  by  the  language  used  may  fair- 
ly be  inferred  from  earlier  legislation  on  the  same  general  sub- 
ject. Thus,  as  early  as  1805,  (ch.  30,  2  Stat.,  330,)  Congress, 
in  authorizing  the  grant  of  leave  to  a  bridge  company  to  build 
a  bridge  across  a  mill  pond  and  marsh  in  the  navy-yard  at 
Brooklyn,  N.  Y.,  provided,  "  that  if  at  any  future  time  it  shall  ap- 
pear to  the  President  of  the  United  States  that  the  property  of 
the  United  States  is  injured  by  such  bridge,  he  may  revoke  the 
permission  granted  bj-  him  for  erecting  the  same."  Afterwards, 
in  1855,  (10  Stat.,  680,  ch.  198,  section  2,)  the  Secretary  of  the 
Navy  was  authorized  to  permit  another  bridge  company  to  con- 
nect its  bridge  with  the  navj'-yard  at  Kittery,  Me.,  and  to  have 
a  right  of  way  through  the  yard  to  the  bridge,  but  it  was  pro- 
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vided  that  the  bridge  and  the  right  of  way  might  be  discontin- 
ued at  tiny  time  by  the  Secretary. 

It  surely  could  not  be  claimed  that  it",  under  the  power  re- 
served in  these  cases,  the  President  had  revoked  the  permission 
given  in  respect  to  the  bridge  at  the  Brooklyn  yard,  or  the 
Secretary  had  discontinued  that  at  Kittery,  the  United  States 
would  be  either  legally  or  morally  bound  to  make  good  the 
loss  sustained  by  the  companies,  or  either  of  them,  on  that 
account.  And  the  reason  is  that  the  language  in  which  the 
power  reserved  was  expressed,  clearly  implied  that  all  the  risks 
of  revocation  and  discontinuance  were  to  be  assumed  by  those 
to  whom  t|ie  grants  thus  limited  were  made.  So  here,  in  as- 
senting to  an  untried  experiment,  and  one  which  might  prove 
to  be  materially  detrimental  to  the  navigation  of  an  improtant 
stream.  Congress  thought  proper  to  reserve  the  right  to  with- 
draw its  assent — revoke  its  permission — if  what  might  possibly 
happen  should  in  fact  come  as  the  consequence  of  the  now  au- 
thority which  was  granted.  To  "  withdraw  assent"  is  the  sanae 
as  to  "  revoke  permission,"  and  what  would  be  implied  from 
one  form  of  expression  will  be  under  like  circumstances  from 
the  other.  It  is  true,  in  the  case  of  the  navy-yards  Congress 
had  absolute  jurisdiction,-  and  the  States  were  excluded  alto- 
gether. But  the  power  of  Congress  in  respect  to  legislation 
for  the  preservation  of  interstate  commerce  is  just  as  free  from 
State  interference  as  any  other  subject  within  the  sphere  of  its 
legislative  authority.  The  action  of  Congress  is  supreme  and 
overrides  all  that  the  States  may  do.  When,  therefore.  Con- 
gress in  a  proper  way  declares  a  bridge  across  a  naviga'ble  river 
of  the  United  States  to  be  an  unlawful  structure,  no  legislation 
of  a  State  can  make  it  lawful.  Those  who  act  on  State  author- 
ity alone  necessarily  assume  all  the  risks  of  legitimate  con- 
gressional interference.  In  the  present  case  both  the  Ohio  and 
Kentucky  divisional  companies  were,  by  express  provisions  in 
their  respective  charters,  subjected  to  this  paramount  control- 
ing  power.  The  consolidated  company  was,  therefore,  prohib- 
ited from  obstructing  navigation  more  than  the  laws  of  the 
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United  States  authorized,  and  was  required  to  build  its  bridge 
in  accordance  with  the  provisions  of  the  act  of  1862,  or  any 
other  law  that  Congress  might  thereafter  pass  on  the  subject. 
Hence  the  joint  resolution  of  1869  became,  by  the  operation  of 
both  congressional  and  State  enactments,  the  law  on  which  the 
rights  of  the  company  depend.  It  was  the  paramount  license 
for  the  erection  and  maintenance  of  the  bridge ;  and  the  com- 
pany, by  accepting  its  provisions,  became  subject  to  all  the 
limitations  and  reservations  of  power  which  Congress  saw  fit 
to  impose. 

From  this  we  conclude  that  the  withdrawal  by  Congress  of 
its  assent  to  the  maintenance  of  the  bridge,  when  properly 
made,  is,  for  all  the  purposes  of  this  case,  cquivaleiit  to  a  pos- 
itive enactment  that  from  the  time  of  such  withdrawal  the 
further  maintenance  of  the  bridge  shall  be  unlawful,  notwith- 
standing the  legislation  of  several  States  upon  the  subject.  If 
modifications  are  directed,  assent  is,  in  legal  effect,  withdrawn 
unless  the  required  changes  are  made. 

It  is  contended,  however,  that  under  the  terms  of  the  reserva- 
tion the  assent  of  Congress  could  not  be  withdrawn  until  it  had 
been  in  some  way  judicially  ascertained  that  the  bridge,  as 
authorized,  either  did,  in  fact,  or  would,  if  built,  substantially 
and  materially  obstruct  free  navigation.  Such,  we  think,  is 
not  the  fair  meaning  of  the  language  employed.  In  the  case 
of  The  Wheeling  Bridge,  13  How.,  519,  it  was  judicially  settled 
in  this  court  that  a  bridge  as  constructed  did  illegally  interfere 
with  navigation;  but  when  after-wards  Congress,  in  the  exercise 
of  its  constitutional  authority  to  regulate  commerce,  legalized 
the  structure  by  a  legislative  enactment,  the  court  held,  in  18 
Howard,  421,  that  this  act  of  legislative  power  I'emoved  the 
objection  to  the  further  continuance  of  the  bridge,  because,  in 
the  opinion  of  the  legislative  department  of  the  government, 
the  obstruction  which  had  been  erected  was  no  more  than  those 
interested  in  navigation  should  submit  to  for  the  general  good. 
It  is  to  be  observed  that  the  question  now  under  consideration 
is  not  whether  the  bridge  company  has  failed  to  comply  with 
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the  requirements  of  the  joint  resolution,  but  whether  those  re- 
quirements are  all  that  the  due  protection  of  free  navigation 
demands.  The  first  is  undoubtedly^  a  proper  subject  forjudi- 
cial  inquiry,  but  the  last,  as  we  think,  belongs  to  the  legislature. 
Congress,  which  alone  exercises  the  legislative  power  of  the 
government,  is  the  constitutional  protector  of  foreign  and  in- 
terstate commerce.  Its  supervision  of  this  subject  is  continu- 
ing in  its  nature,  and  all  grants  of  special  privileges  affecting 
so  important  a  branch  of  governmental  power  ought  certainly 
to  be  strictly  construed.  Nothing  will  be  presumed  to  have 
been  surrendered  unless  it  was  manifestly  so  intended.  Every 
doubt  should  be  resolved  in  favor  of  the  government.  As 
Congress  can  Qxercise  legislative  power  only,  all  its  reserva- 
tions of  power,  connected  with  grants  that  are  made,  must 
necessarily  be  legislative  in  their  character.  In  the  present 
case  the  reservation  is  of  power  to  withdraw  the  assent  which 
was  given,  and  to  direct  the  necessary  modifications  and  al- 
terations. This  was  to  be  done  in  case  the  free  navigation  of 
the  river  should  at  any  time  be  substantially'  and  materially 
obstructed  under  the  authority  which  was  granted.  It  was 
originally  a  proper  subject  of  legislative  inquiry  whether  the 
joint  resolution  made  sufficient  provision  for  the  protection  of 
commerce.  There  is  nothing  to  indicate  that  any  difierent 
inquiry  was  to  be  instituted  to  determine  whether  the  assent 
that  had  been  given  should  be  withdrawn,  and  as  the  with- 
drawal involved  an  act  legislative  in  its  character,  the  neces- 
sary presumption  is  that  the  inquiry  on  which  it  w^s  to  be 
predicated  would  be  legislative  also.  'Ho  provision  is  made 
for  instituting  proceedings  to  have  the  question  determined 
judicially,  and  even  if  the  courts  should  determine  that  the 
bridge  did  substantially  and  materially  obstruct  navigation, 
Congress  could  not  be  compelled  to  withdraw  its  assent  to  the 
further  continuance  of  the  structure.  This  is  evident  from 
the  Wheeling  Bridge  case,  where,  as  has  been  seen,  congres- 
sional assent  to  a  substantial  obstruction  was  recognized  as  suffi- 
cient to  prevent  the  execution  of  a  decree  of  this  court  requiring 
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the  abatement  of  what,  but  for  this  assent,  would  have  been, 
in  the  judgment  of  the  court,  a  public  nuisance.  The  with- 
drawal of  assent,  therefore,  has  been  left  to  depend  on  the 
judgment  of  Congress  in  the  exercise  of  its  legislative  discre- 
tion. For  this  purpose  Congress  must  make  its  own  inquiries, 
and  determine  for  itself  whether  the  obstruction  that  has  been 
authorized  is  so  material  and  so  substantial  as  to  justify,  under 
all  the  circumstances  of  the  case,  an  exercise  of  the  power 
which  was  reserved  as  a  couitdion  of  the  original  grant  made. 
It  is  next  insisted  that  if,  in  the  judgment  of  Congress,  the 
public  good  required  the  bridge  to  be  removed,  or  alterations 
to  be  made  in  its  structure,  just  compensation  must  be  made 
the  company  for  the  loss  incurred  bv  what  was  directed.  It  is 
true  that  one  cannot  be  deprived  of  his  property  without  due 
process  of  law,  and  that  private  property  cannot  be  takeu  for 
public  use  without  just  compensation.  In  the  present  case  the 
bridge  company  asked  of  Congress  permission  to  erect  its 
bridge.  In  response  to  this  request  permission  was  given,  but 
only  on  condition  that  it  might  be  revoked  at  any  time  if  the 
bridge  was  found  to  be  detrimental  to  navigation.  This  con- 
dition was  an  essential  element  of  the  grant,  and  the  company 
in  accepting  the  privileges  conferred  by  the  grant  assumed  all 
risks  of  loss  arising  from  any  exercise  of  the  power  which 
Congress  saw  fit  to  reserve.  What  the  company  got  from 
Congress  was  the- grant  of  a-  franchise,  expressly  made  defeasi- 
ble at  will,  to  maintain  a  bridge  across  oue  of  the  great  high- 
ways of  commerce.  This  franchise  was  a  species  of  property, 
but  from  the  moment  of  its  origin  its  continued  existence  was 
dependent  on  the  will  of  Congress,  and  this  was  declared  in 
express  terms  on  the  face  of  the  grant  by  which  it  was  created. 
In  the  use  of  the  franchise  thus  granted  the  company  might, 
and  it  was  expected  would,  acquire  property.  The  property 
thus  acquired  Congress  could  not  appropriate  to  itself  by  a 
withdrawal  of  its  assent  to  the  maintenance  of  the  bridge  that 
was  to  be  built,  but  the  franchise,  by  express  agreement,  was 
revocable  whenever  in  the  judgment  of  Congress  it  could  not 
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be  used  without  substantial  and  material  detriment  to  the  in- 
terest of  navigation.  A  withdrawal  of  the  franchise  might 
render  property  acquired  on  the  faith  of  it,  and  to  be  used  in 
connection  with  it,  less  valuable;  but  that  was  a  risk  which 
the  company  voluntarily  assumed  when  it  expended  its  money 
under  the  limited  license  which  alone  Congress^  was  willing  to 
give.  It  was  optional  with  the  company  to  accept  or  not  what 
was  granted,  but  having  accepted,  it  must  submit  to  the  con- 
trol which  Congress,  in  the  legitimate  exercise  of  the  i)0wer 
that  was  reserved,  may  deem  it  necessary  for  the  common  good 
to  insist  upon. 

We  are  aware  that  this  is  a  power  which  may  be  abused, 
but  it  is  one  Congress  saw  tit  to  reserve.  Tor  protection  against 
unjust  or  unwise  legislation,  within  the  limits  of  recognized 
legislative  power,  the  people  must  look  to  the  polls  and  not  to 
the  courts.  It  would  be  an  abuse  of  judicial  power  for  the 
courts  to  attempt  to  interfere  with  the  constitutional  discretion 
of  the  Legislature. 

What  has  been  done  seems  to  have  been  with  due  regard  to 
the  rights  of  all  concerned.  '  The  Constitution  made  it  the 
duty  of  Congress  to  protect  all  commerce  which  extends  be- 
yond State  lines  against  obstruction  by  or  under  the  authority 
of  the  States.  Two  States  had  been  applied  to  for  leave  to 
bridge  an  important  national  river.  They  gave  the  leave,  but 
made  it  subject  to  the  constitutional  control  of  Congress.  Con- 
greps,  when  applied  to,  assented  to  what  was  wanted,  but  in 
express  terms  reserved  to  itself  the  power  to  revoke  what  had 
been  done,  or  require  alterations  to  be  made,  in  case  experi- 
ence proved  that  the  structure  which  was  to  be  put  up  sub- 
stantially and  materially  interfered  with  navigation.  Under 
this  authority  work  was  at  once  begun.  The  next  year,  in  an 
act  making  large  appropriations  for  the  improvement  of  rivers 
and  harbors,  passed  July  10,  1870,  (ch.  240,  sec.  5,  16  Stat, 
227,)  the  Secretary  of  War  was  required  to  detail  three  en- 
gineers to  examine  all  the  bridges  erected  or  in  the  process 
of  erecrtion  across  the  Ohio,  and  report  to  the.  next  Congress 
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whether,  in  their  opinion,  such  bridges,  or  any  of  them,  as 
constructed  or  proposed  to  be  constructed,  did  or  would  inter- 
fere with  free  and  safe  navigation;  and  if  they  did  or  would 
so  interfere,  to  report  what  extent  of  space  and  elevation  above 
water  would  be  required  to  prevent  obstruction,  and  an  esti- 
mate of  the  cost  of  changing  the  bridges  built,  and  in  the  pro- 
cess of  building,  so  as  to  conform  to  what  was  recommended. 
At  the  next  session  the  act  was  passed  which  required  the 
Newport  and  Cincinnati  Company  to  alter  its  bridge,  and  al- 
lowed this  suit  to  be  brought  for  the  purpose  of  determining 
whether  any  liability  for  pecuniary  damages  had  been  incurred 
by  the  United  States  to  the  company  for  what  was  done.  In 
this  way  Congress  -recognized  fully  the  obligation  resting  on 
every  government,  when  it  is  guilty  of  a  wrong,  to  make  repa- 
ration. Exemption  from  suit  does  not  necessarily  imply  exemp- 
tion from  liability.  Here  Congress  gave  the  courts  jurisdiction 
to  determine  whether  a  wrong  had  been  done,  and,  if  so,  to 
award  compensation  in  money  by  the  payment  of  the  cost  of 
what  had  been  improperly  required.  In  our  opinion  Congress 
did  no  more  than  it  was  authorized  to  do,  and  there  is  no 
liability  resting  on  the  United  States  to  answer  in  damages. 

It  is  next  insisted  that  by  the  terms  of  the  statute  authorizing 
the  suit  the  liability  of  the  United  States  is  established,  if  it 
shall  be  determined  that  the  bridge,  as  far  as  it  had  progressed, 
was  "  constructed  so  as  to  substantially  comply  with  the  pro- 
visions of  law  relating  thereto."  We  do  not  so  understand 
the  statute.  The  language  is  as  foUo'.vs:  "'Full  jurisdiction  is 
hereby  conferred  upon  said  court  to  determine,  first,  whether 
the  bridge,  according  to  the  plans  on  which  it  has  progressed, 
at  the  passage  of  this  act,  has  been  constructed  so  as  substan- 
tially to  comply  with  the  provisions  of  law  relating  thereto ; 
and  second,  the  liability  of  the  United  States,  if  any  there  be, 
to  the  said  company,  b}'  reason  of  the  changes  by  this  act  re- 
quired to  be  made ;  and  if  the  said  court  shall  determine  that 
the  United  States  is  so  liable,  and  that  said  bridge  was  so 
being  built,  then  the  said  court  shall  further  ascertain  and 
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determine  the  amount  of  the  actual  and  necessary  cost  and 
expenditures,  &c." 

The  rule  of  damages  has  been  fixed  by  the  statute.     As  to 
that  the  court  has  no  discretion  beyond  ascertaining  the  excess 
of  cost.     But  before  damages  can  be  given  it  must  appear  both 
that  the  United  States  was  in  law  liable,  and  that  the  bridge 
had  been  constructed  in  accordance  with  the  requirements  of 
the  law  down  to  the  time  the  change  of  plan  was  directed. 
That  the  liability  of  the  United  States  was  not  made  to  depend 
entirely  on  the  fact  that  the  law  in  respect  to  the  form  of  the 
structure  had  been  complied  with  is  apparent,  because  if  such 
had  been  the  intention  of  Congress  it  would  have  been  entirely 
unnecessary  to'submit  the  second  question  for  determination. 
But  the  second  is  as  clearly  submitted  as  the  first.     Damages 
are  not  to  be  given  if  either  is  found  in  favor  of  the  United 
States.     No  matter  whether  the  United  States  was  in  law  liable 
or  not,  if  the  bridge  had  not  been  constructed  so  as  substantially 
to  comply  with  the  law,  there  could  be  no  recovery.     That  is 
expressly  declared.     If,  however,  it  had  been  properly  built, 
the  determination  of  the  question  of  legal   Uability  became 
important,  and  that,  in  our  opinion,  depended  entirely  on  the 
right  of  Congress,  under  the  Constitution  and  laws   of  the 
United  States,  to  require  the  change  without  making  just 
compensation  in  money. 

The  decree  of  the  Circuit  Court  is  affirmed. 

(Mr.  Justice  Matthews,  having  been  of  counsel,  took  no 
part  in  this  decision.) 

Bradley,  J.  (dissenting.) — I  dissent  from  the  judgment  of 
the  court  in  this  ca^e,  and  will  briefly  state  my  reasons.  The 
central  reason  is  that  the  bridge  as  it  stood,  nearly  completed, 
when  the  act  of  1871,  directing  it  to  be  taken  down  or  altered, 
was  passed,  was  a  lawful  structure,  and  in  the  lawful  posses- 
sion of  the  appellants  as  their  private  property  ;  and,  being 
such,  I  think  that  Congress  could  not  constitutionally  require 
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its  demolition  or  reconstruction  without  providing  for  compen- 
sation to  tlie  owners.  By  virtue  of  its  plenary  power  to  regu- 
late commerce  among  the  several  States,  as  well,  as  with  foreign 
nations,  Congress  may  undoubtedly  require  the  removal  of  all 
nuisances  and  unlawful  obstructions  in  the  navigable  rivers  of 
the  United  States,  without  giving  compensation  to  any  persons 
who  may  be  incidentally  affected.  It  also  has  the  power  to 
improve  the  navigation  of  such  rivers;  but  in  making  or  au- 
thorizing improvements,  other  than  the  removal  of  unlawful 
obstructions,  it  cannot  take  private  property'  without  comply- 
ing with  that  clause  of  the  fifth  amendment  to  the.  Constitu- 
tion which  declares:  "Nor  shall  private  property  be  taken  for 
public  use  without  just  compensation."  This  proposition  would 
be  conceded  where  property  taken  for  that  purpose  consists  of  ' 
lands,  houses,  buildings,  or  other  structures  standing  on  the 
natural  banks  of  a  river ;  but  I  think  that  it  is  equally  true 
where  erections  are  made  on  the  margin  of  a  river,  or  where 
a  bridge  is  constructed  across  it,  in  accordance  with  the  laws 
of  the  State  and  with  the  consent  of  Congress.  Such  struct- 
ures are  lawful  and  are  private  property,  entitled  to  the  con- 
stitutional protection.  That  which  is  lawful  is  not  a  nuisance, 
and  cannot  be  prostrated  or  removed  as  such  without  com- 
pensation. 

I  should  not  have  much  difficult}'  in  holding,  if  it  were  nec- 
essary to  the  decision  of  the  case,  that  such  structures,  made 
in  conformity  with  the  laws  of  the  State,  if  not  {irohibited  by 
any  act  of  Congress  and  not  materially  interfering  with  navi- 
gation, would  be  equally  lawful  and  entitled  to  the  protection 
of  the  Constitution.  There  is  a  vast  amount  of  propertj'  of 
this  sort  in  this  countrj*.  The  wharves  which  have  been  ex- 
tended below  low-water  mark,  the  flats  covered  bv  shallow 
water  which  have  been  reclaimed,  and  the  many  bridges  which 
have  been  erected  over  navigable  streams  are  nearly  all  of  this 
class.  Navigation  has  rarely  been  materially  interfered  with 
in  these  works,  the  States  themselves  being  deeply  interested 
in  preserving  it  free  from  obstruction.  It  would  be  strange  if 
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Congress  could  destroy  this  species  of  property  without  any 
compensation  whatever. 

But  the  bridge  in  question  had  not  only  the  sanction  of  the 
States  of  Kentucky  and  Ohio,  which  it  was  intended  to  con- 
nect, ijut  it  had  also  the  sanction  of  an  act  of  Congress.  If 
that  of  the  States  was  not  sufficient  to  make  it  a  lawful  struct- 
ure, that  of  Congress,  in  addition,  certainly  made  it  so.  I 
eannof  yield  to  the  argument  that  the  reservation  in  the  joint 
resolution  of  1869  made  the  bridge  any  the  less  lawful  than  it 
would  have  been  if  no  such  reservation  had  been  made.  After 
authorizing  the  bridge  to  be  erected  in  the  manner  it  was,  the 
resolution  went  on  to  say  :  "  That  the  said  bridge,  when  com- 
pleted in  the  mannerspecifiedin  this  resolution,  shall  be  deemed 
and  taken  to  be  a  legal  structure,  and  shall  be  a  post-road  for 
the  transmission  of  the  mails  of  the  United  States."  Then 
comes  the  reservation  referred  to,  as  follows:  "  But  Congress 
reserves  the  right  to  withdraw  the  assent  hereby  given  in  case 
the  free  navigation  of  said  river  shall  at  any  time  be  substan- 
tially and  materially  obstructed  by  any  bridge  to  be  erected 
under  the  authority  of  this  resolution,  or  to  direct  the  neces- 
sary modifications  and  alterations  of  said  bridge."  The  power 
thus  reserved  was  merely  declaratory  of  the  power  which  Con- 
gress would  have  had  without  reserving  it ;  but  there  is  no 
stipulation  or  condition  that  it  might  be  exercised  without  pro- 
viding for  compensation  to  the  proprietors  of  the  bridge  ;  and 
inasmuch  as  the  bridge  became  a  lawful  structure — was,  in 
fact,  expressly  declared  such  by  the  joint  resolution  of  18tJ9 — 
it  cannot  be  presumed  that  this  reserved  power  was  to  be  ex- 
ercised in  any  other  than  the  constitutional  mode.  Hence, 
when  the  act  of  1871  required  the  bridge  to  be  taken  down 
and  constructed  on  a  diti'erent  plan,  if  constructed  at  all,  we 
should  expect  what  we  find  was  done,  that  provision  would  be 
made  in  the  same  law  for  ascertaining  the  damages  to  which 
the  appellants  would  be  put  by  the  alteration,  and  for  the  pay- 
ment thereof  out  of  the  treasury  of  the  United  St  ites.  It  is 
true  that  tLe  .law  required  the  tribunal  to  which  the  matter  was 
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referred  to  ascertain  the  liability  of  the  United  States,  "if  any 
there  be,"  thas  qualifying  the  provision  for  compensation  by  a 
preliminary  inquiry  as  to  the  government's  liability.  This  in- 
quiry was  probably  directed  to  be  made  from  the  fact  that 
doubts  may  have  existed  in  the  minds  of  some  members  of  the 
legislative  body  whether  the  reservation  referred  to  did  not 
exonerate  the  United  States  from  any  obligation  to  make  nora- 
pensation.  In  mj'  opinion  it  did  not.  I  think,  therefore,  that 
the  appellants  were  entitled  to  a  decree  in  their  favor,  and  that 
the  decree  of  the  Circuit  Court  dismissing  the  bill  should  be 
reversed. 

Field,  J.  (dissenting.) — I  am  not  able  tcj  agree  with  the 
majority  of  the  court  in  their  judgment  in  this  case,  nor  in  the 
reasons  assigned  for  it.  Their  opinion  proceeds  upon  a  theory 
of  the  power  of  Congress  over  bridges  crossing  navigable  waters 
to' which  I  camiot  assent.  Its  power  to  authorize  the  construc- 
tion of  such  bridges  not  being  conferred  in  express  terms  b}' 
the  Constitution,  must,  if  it  exist,  be  deduced  from  the  power 
to  regulate  commerce  with  foreign  nations  and  among  the 
several  States.  This  power,  it  is  true,  is  without  limits,  as  we 
have  often  had  occasion  to  observe.  It  authorizes  Congress 
to  prescribe  rules  by  which  commerce  in  its  various  forms  may 
be  conducted  between  our  people  and  those  of  other  countries, 
and  between  the  people  of  different  States,  and  also  to  adopt 
measures  to  facilitate  and  increase  it.  When  the  Constitution 
was  adopted,  commerce  with  foreign  nations,  and  even  between 
the  several  States,  was  carried  on  principally  by  means  of  ves- 
sels. Its  regulation,  therefore,  required  such  control  over  our 
harbors,  bays,  and  navigable  streams  connecting  them,  or  dif- 
ferent States,  as  might  be  necessary  to  keep  navigation  free 
from  unnecessary  obstructions,  and  might  legitimately  extend 
to  making  such  improvements  as  would  facilitate  thp  passage 
of  vessels,  render  their  anchorage  safe,  and  expedite  the  dis- 
charge of  their  cargoes  and  the  landing  of  their  passengers 
and  crews.  To  this  extent  its  power  over  navigable  waters 
57  vi 
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goes  under  the  commercial  clause ;  no  farther.  Unless,  there- 
fore, the  free  navigation  of  the  public  waters  is  impeded  by 
what  a  State  may  do  or  permit,  Congress  cannot  interfere  with 
its  action.  And  what  is  meant  by  their  free  navigation  I  shall 
hereafter  explain.  The  doctrine  of  a  paramount  power  in 
Congress  over  bridges  crossing  navigable  streams — either  to 
authorize  their  construction  or  regulate  them,  that  is,  control 
them  when  constructed — derives  no  support  from  its  power  to 
protect  the  free  navigation  of  such  streams.  If  a  bridge,  for 
example,  built  under  the  law  of  a  State,  should  cross  a  naviga- 
ble stream  at  so  high  a  point  and  in  such  a  way  as  in  no  man- 
ner to  obstruct  its  free  navigation.  Congress  could  not  inter- 
fere with  the  structure.  Its  permission  would  not  authorize 
the  building,  nor  its  command  authorize  the  removal  of  the 
bridge.  And  while  Congress  may  declare  that  bridges  of  par- 
ticular height  and  dimensions  shall  not  be  deemed  an  obstruc- 
tion to  the  free  navigation  of  the  streams,  it  cannot  interfere 
with  bridges  of  a  different  size  and  character  unless  they  prove 
to  be  an  impediment  to  such  navigation. 

Of  course,  should  Congress  undertake  the  construction  of  a 
road  for  the  postal  service,  or  other  national  purposes,  it  might 
authorize  the  erection  of  a  bridge  over  navigable  streams  to 
connect  the  road  on  opposite  sides.  But  it  is  not  of  such 
works,  or  of  bridges  connecting  them,  that  we  are  speaking; 
but  of  bridges  built  under  the  law  of  a  State,  and  of  the  power 
which  Congress  has  to  interfere  with  and  control  them. 

This  view  of  the  limits  of  the  power  of  Congress  will  be 
more  clearl}'  apparent  if  we  consider  it  in  connection  with  the 
construction  of  docks,  wharves,  and  piers.  Some  of  our  buys 
and  harbors  are  miles  in  width.  Such  is  the  size  of  the  bays 
of  New  York  and  of  San  Francisco ;  and  some  of  the  streams 
upon  which  piers  and  wharves  are  built,  like  the  Mississippi 
and  the  Hudson,  are  over  a  mile  in  width.  The  several  States 
own  the  soils  under  tide-waters  within  their  limits.  Speaking 
on  this  subject  with  reference  to  lauds  under  the  tide-waters 
of  the  bay  of  San  Francisco,  this  court  said :  "  Upon  the  ad- 
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mission  of  California  into  the  Union  upon  equal  footing  with 
the  original  States,  absolute  property  in  and  dominion  and 
sovereignty  over  all  soils  under  the  tide-waters  within  her 
limits  passed  to  the  State,  with  the  consequent  right  to  dispose 
of  the  title  to  any  part  of  said  soils  in  such  manner  as  she 
might  deem  proper,  subject  only  to  the  paramount  right  of 
navigation  over  the  waters,  so  far  as  such  navigation  might  be 
required  by  the,  necessities  of  commerce  with  foreign  nations 
or  among  the  several  States,  the  regulation  of  which  was  vested 
in  the  general  government."  (Weber  i'.  Harbor  Commission- 
ers, 18  Wall.,  57.)  The  same  doctrine-was  previously  asserted 
in  Pollard's  Lessee  v.  Hagan,  3  How.,  212;  in  Martin  v.  Wad- 
dell,  16  Peters,  367;  in  Mumford  v.  Wardwell,  6  Wall.,  436  ; 
and  subsequently  in  McCready  v.  Virginia,  94  U.  S.,  391. 
The  State  of  California,  exercising  her  right  of  disposition  of 
such  soils,  granted  in  1851  to  the  city  of  San  Francisco  a  large 
tract  of  land  covered  by  the  tide-waters  of  the  bay ;  and  since 
then  the  tract  has  been  tilled  up,  and  wharves,  piers,  streets, 
and  blocks  of  buildings  of  the  most  permanent  and  costly 
character  have  been  constructed  upon  it.  The  bay  being  miles 
in  width,  its  free  navigation  is  in  no  way  impeded  by  the  new 
blocks  of  buildings  and  streets  where  vessels  once  floated  and 
cargoes  were  discharged. 

Now,  the  control  of  Congress  over  the  bay  is  as  complete 
and  unrestricted  as  over  the  navigable  streams  of  the  State. 
Could  it,  in  the  exercise  of  its  commercial  power,  that  is,  in 
its  control  over  navigation,  direct  the  destruction  of  the 
wharves,  the  buildings,  and  streets  which  have  been  built 
where,  in  1850,  the  tide-waters  of  the  bay  flowed  ?  I  doubt 
whether  any  jurist  could  be  found  who  would  hazard  his  repu- 
tation by  giving  an  afflrmative  answer.  And  why  not  ? 
Simply  because  until  the  free  navigation  of  the  bay  for  pur- 
poses of, commerce  is  impeded.  Congress  has  no  power  to 
interfere  with  the  buildings  and  wharves  constructed. 

There  are  wharves  and  piers  constructed,  un-der  State  au- 
thority, at  New  York  city  where  the  waters  of  the  Hudson 
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once  flowed.  There  are  wharves  and  piers  in  all  onr  bays 
and  harbors  which  are  built  in  their  waters.  But  as  these 
structures  do  not  interfere  with  the  free  navigation  of  the 
river  in  the  one  case,  nor  of  the  bays  and  harbors  in  the  other 
cases,  no  judge  or  jurist  has  ever  ventured  to  assert  a  power 
in  Congress  to  order  their  removal  at  its  pleasure ;  and  simply 
because  the  right  of  interference  on  its  part  does  not  arise  until 
the  free  navigation  of  the  waters  is  obstructed.  On  what  pos- 
sible ground,  then,  can  Congress  order  the  removal  of  bridges 
built  over  navigable  streams,  under  authority  of  the  States, 
when  they  do  not  interfere  with  the  free  navigation  of  the 
streams  ?  With  the  most  careful  consideration  I  can  give  to 
the  subject  I  am  unable  to  find  any.  To  me  it  seems  clear 
that  no  such  arbitrary  power  exists. 

The  power  of  the  State  over  its  internal  commerce  must 
also  be  considered  in  treating  of  this  subject.  While  the  Con- 
stitution vests  in  Congress  the  power  to  regulate  commerce 
among  the  several  States,  it  leaves  with  each  the  regulation  of 
its  internal  commerce.  "  Comprehensive,"  says  Chief  Justice 
Marshall,  "  as  the  word  '  among'  is,  it  may  be  very  properly 
restricted  to  that  commerce  which  concerns  more  States  than 
one;"  and  "the  completely  internal  comrnerce  of  a  State, 
then,  may  be  considered  as  reserved  for  the  State  itself." 
(Gibbons  v.  Ogden,  9  Wheaton,  195.)  The  jurisdiction  of  the 
State  over  the  navigable  waters  within  its  limits,  so  far  as  may 
be  necessary  for  the  regulation  of  its  internal  commerce,  is  as 
complete  as  the  jurisdiction  of  Congress  over  them  for  the 
regulation  of  interstate  or  foreign  commerce.  On  this  sub- 
ject we  said,  in  County  of  Mobile  v.  Kimball :  "  The  States 
have  as  full  control  over  their  purely  internal  commerce  as 
Congress  has  over  commerce  among  the  several  States  and 
with  foreign  nations;  and  to  promote  the  growth  of  that  in- 
ternal commerce,  and  insure  its  safety,  they  have  an  undoubted 
right  to  remove»ob8tructions  from  their  harbors  and  rivers, 
deepen  their  channels,  and  improve  them  generally,  if  thej?  do 
not  impair  their  free  navigation  as  permitted  under  the  laws 
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of  the  United  States,  or  defeat  any  S3'stem  for  the  improve- 
ment of  their  navigation  provided  by  the  general  government. 
Legislation  of  the  States  for  the  purposes  and  within  the  limits 
mentioned  does  not  infringe  upon  the  commercial  power  of 
Congress."     (102  U.  S.,  699.) 

It  follows,  I  think,  frohi  what  has  been  said,  that  the  posi- 
tion of  the  majority  of  the  court,  as  to  the  paramount  power 
of  Congress  over  bridges  crossing  navigable  streams,  is  not 
tenable.  Congress  cannot  invade  the  rights  of  a  State,  nor 
can  a  State  impede  the  exercise  of  the  just  powers  of  the 
Federal  government.  The  conclusion  I  draw  is  that  a  bridge 
constructed  bj'  the  authority  of  a  State,  if  it  does  not  interfere 
with  the  free  navigation  of  the  stream,  is  a  lawful  structure, 
and  can  neither  be  taken  nor  destroyed  by  Congress  or  by  the 
State,  except  as  other  private  property  may  be  thus  taken,  that 
is,  for  public  purposes  upon  making  just  compensation. 

It  must  also  be  borne  in  mind  that  the  power  to  regulate 
commerce  with  foreign  nations  and  among  the  several  States 
extends  to  such  commerce  on  land  as  well  as  to  that  on  navi- 
gable waters.  There  are  highways  on  laud  in  every  State  on 
which  a  tar  greater  commerce,  both  interstate  and  foreign,  is 
conducted  than  that  which  is  borne  upon  its  navigable  waters. 
Congress  can  require  that  this  commerce  shall  be  as  free  from 
unnecessary  obstruction  as  that  on  navigable  waters  connect- 
ing two  or  more  States  or  leading  to  the  sea.  There  is  nothing- 
in  the  Constitution  which  in  any  respect  distinguishes  the 
regulation  it  may  exercise  in  either  case.  Its  power,  in  all  its 
extent  and  with  all  its  limitations,  is  the  same  in  both.  The 
fact  that  navigable  waters  are  natural  highways,  and  roads, 
railways,  and  canals  are  of  artiticial  construction,  does  not 
atfect  the  power.  That  is  one  of  regulation  of  interstate  and 
foreign  commerce  by  whatever  channels  conducted.  If  bridges 
crossing  natural  highways  cannot  be  cqnstructed  without  the 
consent  of  Congress,  because  it  is  vested  with  the  power  tO' 
regulate  commerce  with  foreign  nations  and  among  the  States, 
for  like  reason  bridges  cannot  be  constructed  without  such, 
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consent  over  artificial  highways  on  land.  The  argument  for 
the  necessity  of  the  consent  in  the  one  case  is  equally  good  in 
the  other,  and  is  equally  unsound  in  both.  In  nearly  every 
county  of  every  State  bridges  have  been  constructed  under 
State  authority  over  railways — the  great  highways  of  com- 
merce in  modern  times— and  it  has  never  been  suggested  that 
the  consent  of  Congress  to  their  construction  was  at  all  neces- 
sary. 

Nor  do  I  find  in  the  previous  decisions  of  this  court  any 
recognition  of  a  power  in  Congress  to  authorize  the  construc- 
tion of  bridges  over  navigable  streams  within  or  bordering  on 
the  States, — in  the  sense  that  its  permission  will  justify  their 
construction,  and  that  without  it  such  construction  would  be 
unlawful ;  excepting,  of  course,  bridges  which  are  parts  of 
works  undertaken  for  national  purposes, — or  of  a  power  to 
regulate  them,  that  is,  to  control  them,  after  thej'  are  con- 
structed. There  are  expressions  in  the  opinions  of  the  judges 
in  the  Wheeling  Bridge  case,  in  the  18th  of  Howard,  that, 
under  the  power  to  regulate  commerce.  Congress  may  declare 
what  shall  and  shall  not  be  deemed  in  judgment  of  law  an 
obstruction  to  navigation.  But  these  expressions,  in  their 
generality,  were  not  called  for  by  the  case  before  the  court. 
That  only  called  for  a  determination  of  the  question  whether 
a  structure  adjudged  by  the  court  to  be  unlawful  as  an  obstruc- 
tion to  the  navigation  of  the  river  could  afterwards  be  legalized 
by  Congress.  The  court  held  that  it  could  be  legalized,  which 
amounted  to  no  more  than  declaring  that  it  should  not  there- 
after be  treated  as  interfering  with  the  public  right  of  naviga- 
tion of  the  river,  so  far  as  that  right  was  under  the  pi-otection 
<i)f  Congress.  This  is  a  Very  difl'erent  thing  from  asserting  a 
ipower  to  declare  that  a  structure  lawful  when  erected,  and 
in  no  way  interfering  with  the  navigation  of  the  river,  is  an 
Uinlawful  structure,  removable  without  compensation  to  the 
<.)swner.  I  cannot  admit  that  there  is  any  such  arbitrary  power 
under  our  government.  I  find  no  warrant  for  it  in  the  Con- 
stitution ;  on  the  contrary,  all  the  guarantees  which  that  in- 
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strument  contains  for  the  security  of  property  negative  its 
existence.  Yet  but  of  this  assertion  of  a  power  to  legalize  a 
structure  which,  without  such  sanction,  would  be  deemed  an 
obstruction  to  navigation,  has  grown  up  the  doctrine  of  an 
independent  power  in  Congress  to  authorize  the  construction 
of  bridges  over  navigable  streams  without  the  permission  of 
the  States,  and  to  control  them  when  constructed.  In  this  we 
are  furnished  with  a  striking  illustration  of  the  facility  with 
which  power  is  assumed  from  expressions,  loosely  or  inadvert- 
ently used,  apparently  recognizing'  its  existence.  From  the 
use  of  the  word  "  assent",  to  the  erection  of  a  bridge  over  a 
navigable  river,  or  the  declaring  of  one  already  erected  a  law- 
ful structure,  the  transition  has  been  easy  and  natural  to  the 
assumption  of  an  affirmative  power  in  Congress  to  authorize, 
independently  of  the  action  of  the  States,  the  construction  of 
such  bridges,  and  to  control  them.  Froni  the  authorities  cited 
and  the  reasons  assigned  it  is  evident  that  Congress  possesses 
no  such  power.  In  the  Wheeling  Bridge  case,  in  the  18th  of 
Howard,  -Mr.  Justice  Nelson,  who  delivered  the  prevailing 
opinion,  said :  "  The  bridge  had  been  constructed  under  an  act 
of  the  Legislature  of  the  State  of  Virginia,  and  it  was  admitted 
that  act  conferred  full  authority  upon  the  defendants  for  the 
erection,  subject  only  to  the  power  of  Congress  in  the  regula- 
tion of  commerce."  (18  How.,  430.)  Mr.  Justice  McLean, 
while  dissenting  from  the  asserted  power  of  Congress  to  de- 
clare a  bridge  to  be  a  lawful  structure  which  had  been  adjudg- 
ed by  the  court  to  be  a  public  nuisance  as  an  obstruction  to 
navigation,  spoke  with  emphasis  against  the  existence  of  any 
authority  in  Congress  to  construct  bridges,  and,  of  course,  to 
authorize  their  construction,  and  his  view,s  do  not  appear  to 
have  met  with  any  dissent  from  the  other  judges.  "If,"  said 
he,  "  under  the  commercial  power,  Congress  may  make  bridges 
over  navigable  waters,  it  would  be  difficult  to  iind  any  limita- 
tion of  such  a  power.  Turnpike  roads,  railroads,  and  canals 
might  on  the  same  principle  be  built  by  Congress.  And  if  this 
be  a  constitutional  power,  it  cannot  be  restricted  or  interfered 
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with  by  any  State  regulation.  So  extravagant  and  absorbing 
a  Federal  power  as  this  has  rarely,  if  ever,  been  claimed  by 
any  one.  It  would,  in  a  great  degree,  supersede  the  State 
governments  by  the  tremendous  authority  and  patronage  it 
would  exercise.  But  if  the  power  be  found  in  the  Constitution, 
no  principle  is  perceived  by  which  it  can  be  practically  re- 
stricted. This  dilemma  leads  us  to  the  conclusion  that  it  is 
not  a  constitutional  power." 

Such,  also,  has  been  the  uniform  doctrine  of  the  Supreme 
Courts  of  several  States,  declared  by  judges  some  of  whom 
were  justly  distinguished  by  their  learning  and  ability.  Thus, 
in  the  People  v.  The  Rensselaer  and  Saratoga  Railroad  Com- 
pany, in  the  Supreme  Court  of  New  York,  Chief  Justice  Sav- 
age, in  delivering  its  opinion,  said  :  "  I  think  I  may  safely  say 
that  a  power  exists  somewhere  to  erect  bridges  over  waters 
which  are  navigable,  if  the  wants  of  society  require  them,  pro- 
vided such  bridges  do  not  essentially  injure  the  navigation  of 
the  waters  which  they  cross.  Such  power  certainly  did  exist 
in  the  State  Legislatures  before  the  delegation  of  power  to  the 
Federal  government  by  the  Federal  Constitution.  It  is  not 
pretended  that  such  a  power  has  beeu  delegated  to  the  gen- 
eral government,  or  is  conveyed  under  the  power  to  regulate 
commerce  and  navigation  ;  it  remains,  then,  in  the  State  Leg- 
islatures, or  it  exists  nowhere.  It  does  exist,  because  it  has 
not  been  surrendered  any  farther  than  such  surrender  may  be 
qualifiedly  implied  ;  that  is,  the  power  to  erect  bridges  over 
navigable  streams  must  be  considered  so  far  surrendered  as 
may  be  necessary  for  a  free  navigation  upon  those  streams." 
(ISWend.,  131.) 

If  weight  is  to  be  given  to  these  authorities  and  to  the  rea- 
sons on  which  they  rest,  it  must  follow  that  the  sovereignty 
and  jurisdiction  of  the  States  over  their  navigable  waters, 
which  were  as  absolute  upon  the  adoption  of  the  Constitution 
as  over  their  roads,  still  continue  ;  except  that  they  are  to  be 
80  exercised  as  not  to  obstruct  the  free  navigation  of  the  waters 
— so^far  as  such  navigation  may  be  required  in  the  prosecu- 
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tion  of  interstate  and  foreign  commerce.  And  by  "free  navi- 
gation" is  not  meant  a  navigation  entirely  clear  of  obstructions. 
In  the  sense  in  which  these  terms  are  used  by  European  jurists, 
the  navigation  of  a  river  is  free  when  it  is  not  entirely  inter- 
rupted, and  not  embarrassed  by  oppressive  duties  exacted  by 
riparian  States.  In  this  country  the  navigation  of  a  river  is 
deemed  to  be  free  when  it  is  kept  open  for  vessels  cleared  of 
such  phj'sical  obstructions  as  would  retard  their  passage  beyond 
what  is  required  for  the  necessary  transit  over  tlie  stream,  and 
is  exempt  from  exactions  and  delaj's  other  than  for  the  enforce- 
ment of  quarantine  and  health  laws,  and  such  occasional  tolls 
as  may  be  levied  to  meet  the  expenses  of  improving  its  navi- 
gation. The  delays  attendant  ui)on  the  necessary  transit  of 
persons  and  property,  or  the  enforcement  of  quarantine  and 
health  laws,  or  the  exaction  in  exceptional  cases  ot  tolls,  are 
not  deemed  to  be  inconsistent  with  the  free  navigation  of  the 
river  in  the  legal  sense  of  those  terms.  Thus,  bridges  with 
draws  of  sufficient  width  for  the  passage  of  vessels  are  allowed 
on  rivers  in  Europe,  like  the  Rhine,  whose  navigation  is  de- 
clared to  be  free.  So  in  this  country  such  bridges  do  not 
destroy  the  free  character  of  the  navigation  any  more  than 
ferries,  though,  like  them,  they  may  cause  more  or  less  delay 
to  vessels.  In  Palmer  v.  Commissioners  of  Cuyahoga  County, 
application  was  made  to  the  Circuit  Court  of  the  United  States 
sitting  in  Ohio  for  an  injunction  to  prevent  the  construction  of 
a  draw-bridge  over  the  Cuyahoga  River,  on  the  ground  that  it 
would  obstruct  the  navigation  of  the  riven*  and  injure  the  prop- 
erty of  the  plaintiff  in  its  vicinity.  It  was  founded  upon  the 
fourth  article  of  the  ordinance  of  1787  respecting  the  North- 
western Territory,  which  declares  "  that  the  navigable  waters 
leading  into  the  Mississippi  and  St.  Lawrence,  and  the  carry- 
ing places  between  the  same,  shall  be  common  highways  and 
forever  free,  as  well  to  the  inhabitants  of  said  Territory  as  to 
the  citizens  of  the  United  States,  and  those  of  any  other  States 
that  may  be  admitted  into  the  confederacy,  without  any  tax, 
impost,  or  duty  therefor."     The  court,  refusing  the  injunction, 
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said  that  this  provisioa  "  does  not  prevent  a  State  from  im- 
proving the  navigableness  of  these  waters,  by  removing  ob- 
structions, or  by  dams  and  locks  so  increasing  the  depth  of  the 
water  as  to  extend  the  line  of  navigation.  Nor  does  the  ordi- 
nance prohibit  the  construction  of  any  work  on  the  river  which 
the  State  may  consider  important  to  commercial  intercourse. 
A  dam  may  be  thrown  over  the  river,  provided  a  lock  is  so 
constructed  as  to  permit  boats  to  pass  with  little  or  no  delay 
and  without  charge.  A  temporary  delay,  such  as  passing  a 
lock,  could  not  be  considered  as  an  obstruction  prohibited  by 
the  ordinance."  And  again  :  "A  draw-bridge  across  a  navi- 
gable water  is  not  an  obstruction.  As  this  could  not  be  a 
work  connected  with  the  navigation  of  the  river,  no  toll,  it  is 
supposed,  could  be  charged  for  the  passage  of  boats.  But  the 
obstruction  would  be  only  momentary  to  raise  the  draw ;  and 
as  such  a  work  maybe  very  important  in  a  general  intercourse 
of  the  comhiunity,  no  doubt  is  entertained  as  to  the  power  of 
the  State  to  make  the  bridge." 

In  the  Wheeling  Bridge  case,  the  bridge  was  held  to  be  an 
unlawful  obstruction  because  it  entirely  prevented  the  passage 
of  steam  vessels  with  high  chimneys,  and  the  court  ordered 
that  it  should  be  elevated  in  a  manner  and  to  an  ex,tent  in- 
dicated, so  as  to  aftbrd  a  free  passage  for  the  steamers;  or 
that  some  other  plan  should  be  adopted  by  a  day  designated 
which  would  relieve  the  navigation  from  obstruction.  Upon 
a  suggestion  that  the  obstruction  to  the  navigation  might  be 
avoided  by  making  a  draw  in  the  bridge,  or  in  some  other 
manner  equally  convenient  to  the  pubhc  and  less  expensive 
than  by  elevating  it,  the  matter  was  referred  to  an  engineer ; 
and  upon  his  report  the  company  was  allowed  to  make  an  at- 
tempt to  obviate  the  obstruction  by  improving  another  chaimel 
of  the  river  and  constructing  a  draw  in  the  bridge  over  it. 
Some  slight  delay  would  be  caused  by  the  draw,  and  an  in- 
creased distance  would  have  to  be  run  in  passing  the  new 
channel ;  but  the  court  did  not  consider  these  circumstances 
as  constituting  a  material  objection  to  the  plan.     (See  also 
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Cooley  on  Const.  Limitations,  pp.  591-4,  and  authorities  there 
cited.) 

The  considerations  to  which  I  have  referred  and  the  author- 
ities cited  lead  to  a  ready  solution  of  the  questions  raised  by 
the  case  at  bar. 

The  construction  of  a  bridge  over  the  Ohio  River  was  au- 
thorized by  the  legislation  of  Kentucky  and  Ohio.  The  legis- 
lation of  Kentucky,  adopted  in  18G8,  provided  that  the  bridge 
"  should  be  so  constructed  as  not  to  obstruct  the  navigation  of 
the  Ohio  River  further  than  the  laws  of  the  United  States  au- 
thorize." The  legislation  of  Ohio,  adopted  the  same  year,' 
authorized  the  construction  of  a  bridge  "  either  with  a  single 
span  or  with  a  draw,"  as  the  company' — incorporated  for  that 
purpose — might  determine  ;  but  in  either  case,  in  order  that 
said  bridge  might  not  obstruct  the  navigation  of  said  river,  the 
same  should  be  built  in  accordance  with  the  act  of  Congress  of 
July  14, 1862,  or  of  an  act  that  Congress  might  thereafter  pass 
on  the  subject ;  which,  of  course,  meant  before  the  bridge  was 
built.  The  only  regulation  of  Congress  to  which  the  erection 
of  the  bridge  was  made  subject  by  the  States  was  such  as  had 
been  prescribed  or  might  be  prescribed  previously  to  the  exe- 
cution of  the  work.  The  bridge  was  not  surrendered  to  any 
further  disposition  or  control  of  the  general  government.  The 
companies  organized  under  the  laws  of  the  two  States  for  the 
construction  of  the  bridge  were'  authorized  to  consolidate 
themselves  into  one  company.  They  were  consolidated  under 
the  name  of  the  Newport  and  Cincinnati  Bridge  Company. 

On  the  3d  of  March,  1869,  Congress  passed  a  joint  resolution 
giving  its  consent  to  this  company  to  erect  a  bridge  over  the 
Ohio  River  from  Cincinnati  to  Newport,  provided  it  be  built 
with  an  unbroken  or  continuous  span  of  not  less  than  four 
hundred  feet  in  the  clear  from  pier  to  pier,  over  the  main 
channel  of  the  river,  and  in  all  other  respects  in  accordance 
with  the  conditions  and  limitations  of  an  act  entitled  "An 
act  to  establish  certain  post-roads,"  approved  July  14,  1862; 
and  the  resolution  declared  that  the  bridge,  when  completed 
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in  the  manner  specified,  should  "  be  deemed  and  taken  to  be  a 
legal  structure,"  and  should  be  "  a  post-road  for  the  transmis- 
sion of  the  mails  of  the  United  States."  It  also  had  this 
clause :  "  But  Congress  reserves  the  right  to  loithdraio  the  assent 
hereby  given,  in  case  the  free  navigation  of  said  river  shall  at  any 
time  be  substantially  and  materially  obstructed  by  any  bridge  to  be 
erected  under  the  authority  of  this  resolution,  or  to  direct  the  neces- 
sary modifications  and  alterations  of  said  bridge." 

The  act  of  July  14, 1862,  provided  that  any  bridge  erected 
under  it  might,  at  the  option  of  the  company  building  the 
same,  be  constructed  either  as  a  draw-bridge  with  a  pivot,  or 
other  form  of  draw,  oi'  with  unbroken  or  continuous  spans  ; 
and  specified  the  width  of  the  spans  and  the  elevation  of  the 
bridge. 

In  March,  1869,  the  company  commenced  the  construction 
of  a  bridge  across  the  river  acjcording  to  a  plan  which  met  all 
the  conditions  imposed  by  the  legislation  of  the 'States  and  of 
Congress,  and  the  work  was  prosecuted  until  March,  1871, 
when  it  was  nearly  completed,  the  actual  cost  then  incurred 
being  about  eight  hundred  and  seven  thousand  dollars.  The 
whole  cost  when  completed,  at  contract  prices,  would  have 
been  about  eleven  hundred  and  ten  thousand  dollars.  On  the 
3d  of  March  of  that  year,  while  the  company  was  in  the  prose- 
cution of  the  work.  Congress  passed  an  act  declaring  that  it 
would  be  unlawful  for  the  company,  or  any  other  person,  to 
proceed  with  the  erection  of  the  bridge  without  making  vari- 
ous alterations,  including  a  wider  span  and  a  higher  elevation, 
which  should  be  submitted  to  the  Secretary  of  War  for  his 
approval. 

The  company  immediately  suspended  work,  adopted  a  new 
plan,  submitted  it  to  the  Secretary  of  War,  obtained  his  ap- 
proval, and  then  proceeded  with  the  bridge  and  completed  it. 
The  additional  work  and  the  necessary  changes  in  that  already 
done,  required  by  the  act  of  Congress,  caused  an  additional 
expenditure  of  over  $300,000.  The  act  also  provided  that  in 
the  event  the  company  made  the  changes  it  should  be  lawful 
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for  it  to  file  a  bill  in  equit}'  against  the  United  States  in  the 
Circuit  Court  for  the  Southern  District  of  Ohio,  which  should 
have  jurisdiction  to  determine,  first,  whether  the  bridge,  accord- 
ing to  the  plans  on  which  it  had  progressed  at  the  passage  of 
the  act,  had  been  constructed  so  as  substantially  to  comply 
with  the  provisions  of  law  relating  thereto;  and  second,  the 
liability  of  the  United  States,  if  any  there  were,  to  the  cora- 
panj-,  by  reason  of  the  changes  required ;  and  if  the  court 
should  determine  that  the  United  States  were  so  liable,  and 
that  the  bridge  was  so  being  built,  then  the  court  should  fur- 
ther ascertain  and  determine  the  amount  of  the  actual  and 
necessary  cost  and  expenditures  reasonably  required  to  be  in- 
curred in  making  the  changes  in  the  bridge  and  its  approaches, 
in  excess  of  the  cost  of  building  the  bridge  and  approaches 
according  to  the  original  plan.  The  court  was  further  author- 
ized and  required  to  proceed  therein  to  final  decree  as  in  other 
cases  of  equity. 

Under  this  act  the  present  bill  was  filed,  and  it  was  clearly 
shown  at  the  hearing  that  when  the  act  was  passed  the  bridge 
had  been  constructed  substantially  in  compliance  with  all  the 
provisions  of  law  in  relation  thereto ;  that  so  far  as  constructed 
it  did  not  materially  obstruct  the  navigation  of  the  river,  and 
would  not  have  done  so  had  it  been  completed  according  to 
the  original  plan.  Yet  the  court  below  held,  and  this  court 
Sustains  its  ruling,  that  for  the  enormous  expenditures  forced 
upon  the  company  the  United  States  are  in  no  way  responsible. 
This  court  thus,  in  eii'ect,  decides  that  the  power  of  Congress 
over  all  structures  crossing  navigable  streams  is  absolute,  and 
that  it  can  change  or  remove  them  at  its  pleasure,  without 
i-egard  to  their  eii'ect  upon  the  free  navigation  of  the  streams, 
and  without  compensation  to  the  owners. 

I  do  not  think  that  the  assent  of  Congress  to  the  erection  of 
the  bridge  was  at  all  essentia!  to  its  character  as  a  lawful  struct- 
ure. That  depended  upon  the  legislation  of  Kentucky  and 
Ohio,  and  upon  the  contingency  of  the  bridge  not  interfering 
with  the  free  navigation  of  the  river.     The  assent  of  Congress, 
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as  already  stated,  only  removed  all  ground  of  complaint  of 
the  structure  as  interfering  with  the  public  right  of  navigation, 
so  far  as  that  right  was  under  the  protection  of  the  Federal 
government.  No  one  could  afterwards  complain  that  the 
bridge,  if  built  in  conformity  with  the  directions  specified,  con- 
stituted a  public  nuisance,  because  interrupting  the  free  navi- 
gation of  the  river  as  secured  under  the  laws  of  Congress,  and 
proceed  to  obtain  its  abatement.  The  authority  of  the  States 
to  build  it,  coupled  with  the  assent  of  Congress,  if  constructed 
in  the  manner  prescribed,  placed  the  work,  whilst  in  the  pro- 
cess of  erection  and  when  completed,  be3-ond  the  reach  of  legal 
proceedings  for  its  abatement  or  moditication.  It  could  not, 
when  completed,  be  taken  for  public  purposes  by  the  general 
government,  nor  be  materially  changed  in  its  form  and  struct- 
ure whilst  in  the  process  of  erection,  under  compulsion  of  the 
legislation  of  Congress,  without  compensation  to  its  owners. 
The  legislative  declaration,  made  when  it  was  nearly  completed, 
that  its  further  construction  would  be  unlawful  without  a  change 
of  plan  which  necessitated  very  costly  alterations,  or  an  aban- 
donment of  the  bridge,  was  a  taking  from  its  owners  of  a  por- 
tion of  their  work  as  effectually  as  its  absolute  appropriation. 
If  not,  in  the  strict  constitutional  sense,  a'  taking  of  private 
property  for  public  uses,  it  was  an  enforced  expenditure  of 
labor  and  materials  by  the  company  not  required  by  the  work 
undertaken,  or  the  conditions  on  which  assent  to  its  construc- 
tion had  been  given ;  and  for  such  labor  and  materials  the 
government  should,  on  every  principle  of  justice,  indemnify 
the  company.  A  legislative  decree  commanding  such  an  ex- 
penditure is  within  the  spirit,  if  not  the  letter,  of  the  constitu- 
tional provisions  which  inhibit  depriving  one  of  his  property 
without  due  process  of  law,  and  taking  it  from  him  without 
compensation.  The  wrong  inflicted  is  as  great  in  the  one  way 
as  in  the  other.  As  the  provisions  were  designed  to  secure 
the  individual  from  the  arbitrary  spoliation  of  his  property, 
their  purpose  could  be  readily  evaded  if  a  special  act  could 
exact,  for  the  protection  of  his  property,  an  expenditure  of 
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money  oi'  labor  which  was  neither  exacted  when  the  property 
was  acquired,  nor  permitted  by  the  terms  of  its  acquisition. 

This  view  was  taken  by  the  Court  of  Appeals  of  Virginia 
in  Crenshaw  v.  Slate  Kiver  Company,  reported  in  6th  Kan- 
dolph.  There  it  was  held  that  after  a  mill  had  been  estab- 
lished and  a  dam  erected  according  to  a  law  granting  to  the 
mill-owner  the  use  of  the  water  for  grinding,  a  subsequent  act 
of  the  Legislature  which  imposed  on  him  the  burden  of  erect- 
ing locks  through  his  dam,  keeping  them  in  repair,  and  giving 
them  attendance  so  as  to  admit  the  passage  of  boats,  and  on 
his  failure  vested  in  a  company  the  power  to  abate  the  dam  as 
a  nuisance,  wifhout  full  indemnification  and  equivalent  for  the 
injury  thus  done  to  his  vested  rights,  was  contrary  to  the  Coq- 
stitution  of  the  State,  and  void  as  a  taking  of  private  property 
for  a  public  use  without  compensation. 

There  are  many  ways  of  taking  property  other  than  by  oc- 
cupation or  appropriation  which  are  within  the  constitutional 
inhibition.  If  its  beuelicial  use  and  enjoyment  are  prevented 
under  the  sanction  of  law,  it  is  taken  from  him  as  effectually 
as  though  the  title  were  condenmed.  Such  is  the  purport  of 
the  decision  in  Pumpelly  v.  Green  Bay  Company,  13  Wall., 
166,  a  decision  which  has  attracted  much  attention  from  its 
enlarged  views  of  the  redress  afforded  by  the  constitutional 
provision  for  injuries  to  property,  effected  under  authority  of 
law,  which  permanently  and  materially  impair  its  value.  It 
was  there  held  that  the  backing  of  the  water  of  a  river  in 
Wisconsin  by  a  dam  authorized  by  law  so  as  to  overflow  the 
land  of  an  individual,  thus  destroying  its  usefulness  to  him, 
was  a  taking  of  the  property  within  the  meaning  of  the  Con- 
stitution. Mr.  Justice  Miller,  in  delivering  the  opinion  of  the 
.court,  very  justly  observed  that  "it  would  be  a  very  curious 
and  unsatisfactory  result  if,  in  construing  a  provision  of  con- 
stitutional law  always  understood  to  have  been  adopted  for 
protection  and  security  to  the  rights  of  the  individual  as  against 
the  government,  and  which  has  received  the  commendation  of 
jurists,  statesmen,  arid  commentators  as.  placing  the  just  prin- 
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ciples  of  the  common  law  on  that  subject  beyond  the  powi;r  of 
ordinary  legislation  to  change  or  control  them,  it  shall  be  held 
that  if  the  government  refrains  from  the  absolute  conversion 
of  real  property  to  the  uses  of  the  public,  it  can  destroy  its 
value  entirely;  can  inflict  irreparable  and  permanent  injury  to 
any  extent;  can, in  eft'ect,  subject  it  to  total  destruction  without 
making  any  compensation,  because,  in  the  narrowest  sense  of 
that  word,  it  is  not  iaken  for  the  public  use.  Such  a  construc- 
tion would  pervert  the  constitutional  provision  iato  a  restric- 
tion upon  the  rights  of  the  citizen,  as  those  rights  stood  at  the 
common  law,  instead  of'the  government,  and  make  it  an  au- 
thority for  invasion  of  private  right  under  the  pretext  of  the 
public  good,  which  had  no  warrant  in  the  laws  or  practices  of 
our  ancestors." 

It  is  not  necessary,  however,  in  order  to  charge  the  govern- 
ment with  the  expenditures  forced  upon  the  company,  to  rely 
upon  this  provision  of  the  Constitution  further  than  to  show 
the  general  spirit  which  should  control  the  government  in  its 
legislation  alieoting  the  property  of  individuals.  There  is  a 
general  principle  of  justice  pervading  our  laws,  and  the  laws 
of  all  free  governments,  which  requires  that  whoever  unlaw- 
fully and  wrongfully  imposes  upon  another  the  necessity  of  an 
unusual  expenditure  of  money  or  labor  or  materials  for  the 
protection  and  preservation  of  his  property,  shall  make  com- 
plete indemnity  for  the  expenditure.  The  principle  applies  as 
fully  to  the  acts  of  the  government  as  to  those  of  individuals  ; 
and  wherever  suits  can  be  brought  in  the  tribunals  of  the 
country,  such  indemnity  can  be  enforced.  Here  the  govern- 
ment waives  exemption  from  suit  which  its  sovereign  charac- 
ter gives,  and  submits  the  question  of  its  liability  to  the  j  udg- 
ment-of  its  tribunals,  thus  ^.dmitting  a  readiness  to  indemnify 
the  owners  of  the  bridge  if  it  has  disregarded  its  pledge  and 
dealt  Ainfairly  with  them  in  the  premises. 

The  resolution  of  Congress  giving  its  consent  to  the  erec- 
tion of  the  bridge  speciiied  its  character  and  form,  and  the 
right  to  withdraw  the  consent  or  to  direct  necessary  modifi- 
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cations  and  alterations  of  the  bridge  was  reserved,  to  be  exer- 
cised only  in  case  the  free  navigation  of  the  river  should  at  any 
time  be  substantially  and  materially  obstructed  by  the  bridge. 
The  reservation  clause  is  to  be  read  as  though  written  thus  : 
"  But  Congress  reserves  the  right  to  withdraw  the  assent  here- 
by given  [or  to  direct  the  necessary  modifications  and  altera- 
tions of  said  bridge]  in  case  the  free  navigation  of  said  river 
shall  at  any  time  be  substantially  and  materially  obstructed  by 
any  bridge  to  be  erected  under  the  authority  of  this  resolu- 
tion." The  right  to  withdraw  the  assent  or  to  direct  altera- 
tions was  thus  made  to  depend  upon  the  same  contingency, 
and  the  resolution  amounts  to  a  pledge  of  the  government  that 
neither  should  be  done  unless  the  contingency  happened.  Con- 
gress said  to  the  constructing  company  in  substance  thus : 
"  You  are  empowered  by  the  States  of  Kentucky  and  Ohio  to 
build  a  bridge  over  the  Ohio  River,  of  certain  height  and  di- 
mensions, provided  it  be  so  constructed  as  not  to  obstruct  the 
navigation  of  the  river  further  than  the  present  laws  of  the 
United  States  authorize,  and  in  accordance  with  the  act  of  July 
14, 1862.  Now,  we  consent  to  the  erection  of  the  bridge,  that 
is,  we  declare  that,  ifconstructed  in  the  manner  prescribed,  it 
shall  not  be  deemed  an  obstruction  to  the  free  navigation  of 
the  river  ;  but  we  reserve  the  right  to  withdraw  this  assent,  or 
to  direct  alterations  to  the  bridge,  if  hereafter  the  free  nav- 
igation of  the  river  should  be  substantially  and  materialh' 
obstructed  by  it." 

The  general  government,  through  Congress,  thus  bound 
itself  not  to  interfere  with  the  construction  of  the  bridge,  nor 
with  the  bridge  when  completed,  except  on  the  contingency  of 
its  proving  a  material  obstruction  to  the  free  navigation  of  the 
river.  Such  contingency  had  not  occurred  when  the  act  direct- 
ing the  alterations  was  passed.  It  has  never  occurred.  So  the 
proofs  in  the  case  show ;  ^nd,  independently  of  this  circuta- 
stance,  whether  or  not  the  contingency  had  occurred  was  not 
a  fact  to  be  arbitrarily  determined  by  the  Legislature.  It  was 
to  be  ascertained  judicially  upon  proofs  and  after  hearing  the 
58  v4 
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parties,  like  any  other  disputed  fact  upon  the  establishment  of 
which  rights  of  property  depend.  This  doctrine,  as  well  as 
other  positions  advanced  in  this  opinion,  is  well  illustrated  b}' 
the  case  of  The  Commonwealth  v.  The  Proprietors  of  New 
Bedford  Bridge,  2  Gray,  339.  There  the  act  chartering  the 
corporation  authorized  the  building  over  a  navigable  stream 
in  Massachusetts  of  a  toll-bridge  with  two  suitable  draws, 
which  were  to  be  at  least  thirty  feet  wide — one  on  the  west 
side  of  the  river  in  the  channel  way,  and  the  other  on  the  east, 
side  in  the  most  suitable  place  there.  A  bridge  with  such  draws 
was  accordingly  built.  A  subsequent  act  of  the  Legislature 
required  the  corporation  to  make  and  maintain,  in  lieu  of  one 
of  these  two  draws,  a  new  draw  of  not  less  than  sixty  feet  in 
width,  the  westerly  abutment  of  which  was  to  be  eight  feet 
further  to  the  eastward  than  the  westerly  abutment  of  the' 
existing  draw.  The  bridge  proprietors  not  making  the  changes 
required,  were  indicted  for  obstructing  the  navigation  of  the 
river  by  their  bridge.  They  justified  under  their  act  of  incor- 
poration. In  deciding  upon  their  habiUty  the  court  held  that 
the  original  act  of  incorporation,  when  accepted,  constituted  a 
contract  between  them  and  the  State,  by  the  terms  of  which 
both  parties  were  equally  bound ;  that  the  proprietors  could 
not,  without  the  consent  of  the  Legislature,  escape  or  evade 
any  of  the  duties  or  obligations  imposed  upon  or  assumed  by 
them  under  the  act;  nor  could  the  Legislature,  without  the 
assent  of  the  proprietors,  in  any  way  atfect  or  impair  the  orig- 
inal terms  of  the  charter  by  annexing  new  conditions  or  impos- 
ing additional  duties  onerous  in  their  nature,  or  inconsistent 
with  a  reasonable  construction  of  the  contract ;  that  by  its 
terms  the  proprietors  were  to  erect  "  suitable  draws,  which 
were  to  be  not  less  than  thirty  feet  wide,"  and  that  the  ques- 
tion whether  the  draws  already  made  were  suitable — that  is, 
constructed  so  as  not  unreasonably  or  unnecessarily  to  obstruct 
or  impede  the  navigation  of  the  river — was  not  a  question  to 
be  determined  absolutely  by  the  Legislature  or  by  the  propri- 
etors, when  disputed  between  the  parties.     "Like  all  other 
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matters  involving  a  controversy  concerning  public  duty  and 
private  rights,"  said  the-  court,  "it  is  to  be  adjudged  and  set- 
tled in  the  regular  tribunals  where  questions  of  law  and  fact  are 
adjudicated  on  fixed  and  established  principles,  and  according 
to  the  forms  and  usages  best  adapted  to  secure  the  impartial 
administration  of  justice."     The  same  doctrine  is  also  well 
illustrated  in  the  case  of  The  Mayor  of  Baltimore  v.  The  Con- 
nellsville  and  Pittsburg  Railroad  Company,  decided  in  the  Cir- 
cuit Court  of  the  United  States  by  the  late  Mr.  Justice  Grier. 
The  charter  of  the  Pittsburg  and  Connellsville  Railroad  Com- 
pany, a  corporation  of  Pennsylvania,  contained  the  following 
provision,  viz.:  "If  the  said  company  shall  at  any  time  misuse 
or  abuse  any  of  the  privileges  herein  granted,  the  Legislature 
may  resume  all  and  singular  the  rights  and  privileges  hereby 
granted  to  such  corporation."     Under  this  clause  the  Legisla- 
ture passed  an  act,  in  1864,  revoking  and  resuming  all  the 
rights  and  privileges  granted  to  the  company',  so  far  as  it  au- 
thorized the  construction  of  a  line  southwardly  or  eastwai-dly 
from  Connellsville.    But  the  court  held  that  when  the  right  to 
revoke  was  to  be  exercised  only  in  case  the  corporation  should 
misuse  or  abuse  its  privileges,  the  fact  of  such  misuse,  if  denied 
by  the  corporation,  should  be  established  by  competent  pro- 
ceedings ;  and  that  an  act  declaring  a  revocation  without  the 
establishment  of  such  fact  was  unconstitutional.    In  giving  its 
opinion  Mr.  Justice  Grier  said:  "If  in  the  act  of  incorporation 
the  Legislature  retains  the  absolute  and  unconditional  power 
of  revocation  for  any  or  no  reason ;  if  it  be  so  written  in  the 
bond,  the  party  accepting  a  franchise  on  such  conditions  can- 
not complain  if  it  be  arbitrarily  revoked ;  or  if  this  contract 
be  that  the  Legislature  may  repeal  the  act  whenever  in  its 
opinion  the  corporation  has  misused  or  abused  its  privileges, 
then  the  contract  constitutes  the  Legislature  the  arbiter  and 
judge  of  the  existence  of  that  fact.     But  the  case  before  us 
comes  within  another  category.   The  contract  does  not  give  an 
unconditional  right  to  the  Legislature  to  repudiate  its  contract, 
nor  is  the  Legislature  constituted  the  tribunal  to  adjudge  the 
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question  of  fact  as  ta  the  misuse  or  abuse."     (4  Amer.  Law- 
Reg.,  N.  S.,  750.) 

A  consciousness  seems  to  have  pervaded  Oongi'ess  that  it 
was  disregarding  its  pledge  to  the  company  when  it  directed 
the  alterations,  which  proved  so  expensive,  before  the  contin- 
gency mentioned  had  happened,  and  that  it  might  turn  out 
that  the  bridge  completed  as  designed  would  not  substantially 
and  materially  obstruct  the  free  navigation  of  the  river ;  and 
that,  in  that  case,  it  would  be  justly  chargeable  with  the  com- 
mission of  an  injury  to  the  company.  For  this  reason,  I  think 
we-  may  assume  it  intended  that  the  court  should  award  com- 
pensation to  the  owners  for  the  alterations  made,  if,  upon  proof, 
it  appeared  that,  so  far  as  the  bridge  had  been  constructed, 
when  they  were  required,  the  provisions  of  the  law  relating 
thereto  had  been  substantially  complied  with,  and  it  should 
also  appear  that  if  completed  as  originally  designed  the  bridge 
would  not  have  substantially  and  materially  obstructed  the 
free  navigation  of  the  river.  Congress  did  not  intend  that 
heavy  expenditures  should  be  imposed  by  its  will  upon  the 
company  without  at  the  same  time  offering,  if  they  were  ille- 
gally exacted,  to  reimburse  them.  Congress  intended  to  be 
just,  and  I  cannot  resist  the  conclusion  that  the  court  in  its 
decision  has  defeated  its  intentions. 

MiLLBK,  J.  (dissenting.) — I  dissent  from  the  decree  of  the 
court  in  this  case,  and  as  I  cannot  agree  to  all  the  grounds  on 
which  my  brother  Field  dissents,  I  will  state  very  briefly  the 
reasons  which  have  seemed  to  me  to  require  the  reversal  of 
the  decree  of  the  Circuit  Court. 

Congress  gave  its  assent  in  the  most  solemn  form,  by  the 
joint  resolution  of  1869,  to  the  erection  of  a  bridge  over  the 
Ohio  River  by  the  appellant  company,  the  character  of  which 
was  described  in  the  resolutiou.  It  reserved  the  right  to  with- 
draw the  assent  thus  given  in  case  the  free  navigation  of  the 
river  should  at  any  time  be  substantially  and  materially  ob- 
structed by  any  bridge  to  be  erected  under  the  authority  of 
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this  resolution,  or  to  direct  necessary  modifications  and  altera- 
tions of  said  bridge.  The  Circuit  Court  finds  that  up  to  3d  day 
of  March,  1871,  the  bridge  company  had  proceeded  in  the  erec- 
tion of  their  bridge,  "in  all  respects  constructing  the  same  so 
as  substantially  to  comply  with  the  provisions  of  the  law  relat- 
ing thereto." 

On  that  day  Congress  passed  the  act  under  which  this  suit 
is  brought;  and  it  is. upon  the  construction  of  this  act,  in  con- 
nection with  the  joint  resolution  of  1869,  that  the  decision  of 
this  case  must  turn. 

It  will  be  observed  that  the  joint  resolution  reserved  to 
Congress  a  right  to  interfere  and  assert  its  power  only  in  case 
the  bridge  of  the  appellants  should  at  any  time  substantially  and 
materially  obstruct  the  free  navigation  of  the  river ;  and  in 
that  event  the  reservation  was  that  Congress  might  withdraw 
the  assent  so  given  to  the  erection  of  the  bridge,  or  direct  the 
necessary  modifications  and  alterations  of  said  bridge.  It  is 
not  necessary  to  inquire  whether  Congress  could  do  both  these 
things  or  not;  for  it  did  not,  as  I  understand  the  language  of 
the  act  of  March'3,  1871,  withdraw  or  intend  to  withdraw  its 
assent  previously  given. 

It  did  exercise  the  alternative  power  given  by  the  joint 
resolution,  and  "  direct  the  necessary  modifications  and  altera- 
tions of  said  bridge." 

The  legislation  by  which  this  is  done  is  the  fifth  and  last 
section  of  an  act  making  appropriations  for  the  service  of  the 
Post-office  Department. 

It  is  important  to  observe  that  it  contains  no  declaration 
that  the  bridge,  as  it  had  been  and  was  being  constructed, 
would  either  partially  or  substantially  obstruct  the  navigation 
of  the  Ohio  River,  nor  does  this  court  base  its  decree  on  the 
existence  of  that  fact;  nor  do  counsel  in  the  argument  before 
us  insist  that  this  was  proved,  or  that  it  was  a  necessary  con- 
dition to  the  exercise  of  the  power  which  Congress  assumed 
in  passing  the  statute  requiring  alterations  in  construction  of 
of  the  bridge  costing  over  $200,000. 
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Why  did  not  Congress  declare  as  a  reason  for  the  exercise 
of  this  power  that  the  bridge  as  originally  authorized  by  it  was 
or  would  be  an  obstruction  to  navigation  ?  and  why  did  it  not 
content  itself  with  making  that  declaration  and  withdrawing 
its  assent,  as  it  would  then  have  a  right  to  do  ? 

The  best  answer  to  this  question,  tha  most  reasonable  one 
to  be  made,  and  the  one  most  consistent  with  the  evidence  in 
this  record,  is  that  either  the  fact  did  not  exist,  or  was  not  so 
apparent  to  Congress  that  it  was  willing  to  found  any  action 
on  it. 

But  Congress,  with  this  view  of  that  question,  and  enter- 
taining also  a  just  view  of  its  powers  and  obligations  as  regards 
the  appellants  and  their  bi'idge,  determined  to  exercise  such 
power  as  it  had  for  the  purpose  of  changing  the  structure  from 
a  draw-bridge  to  a  bridge  so  high  above  the  water  that  no 
draw  was  necessarj'. 

It  did  this ;  but,  in  the  same  section  which  prescribed  this 
change  and  forbid  the  company  to  proceed  in  any  other  mode 
of  construction,  it  provided  equitable  relief  for  the  injury 
which  this  somewhat  arbitrary  act  of  power  inflicted  on  the 
bridge  company. 

I  repeat  that  it  was  competent  for  Congress  to  have  declared 
that  the  bridge,  as  it  was  in  process  of  construction,  had  proved 
to  be  a  substantial  and  material  obstruction  to  the  free  navi- 
gation of  the  river,  and  for  that  reason  the  assent  of  Congress 
to  its  erection  was  withdrawn;  or  that  it  would  be  such  ob- 
struction unless  certain  modifications  of  the  plan  were  made, 
which  Congress  could  prescribe,  and  require  them  to  be  made. 
But  it  did  neither.  It  based  no  action  on  the  assumption  that 
'the  bridge  was  or  would  be  an  obstruction  to  navigation,  but 
it  determined  to  change  the  bridge  from  a  low  bridge  with  a 
draw  to  a  high  bridge  without  a  draw.  The  ditierence  in  these 
two  are  well  known  to  every  one  who  has  travelled  over  our 
western  rivei's,  and  I  myself  am  familiar  with  no  less  than  ten 
draw-bridges  across  the  Mississippi  Eiver,  built  under  acts  of 
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Congress,  which  are  not  substantial  or  material  obstructions 
to  the  navigation  of  that  great  river. 

Congress,  therefore,  never  intended  to  act  on  the  reserva- 
tion contained  in  the  joint  resolution.  No  reference  is  made 
to  that  resolution  in  the  t^ct  of  1871  requiring  this  total  change 
of  plan. 

Nothing  is  more  reasonable,  therefore,  than  that  Congress — 
resorting  to  its  high  prerogative  of  requiring  a  structure  which 
would  not  only  be  no  substantial  or  ma,terial  obstruction  to 
navigation,  (words  well  understood,)  but  one  which  would 
impose  no  delay  in  passing  it,  nor  inteifere  in  the  slightest 
possible  manner  with  navigation — should  see  that  equity  and 
justice  required  compensation  for  the  loss  inflicted  by  this 
change. 

It  did  see  this  and  provided  for  the  situation.  Until  the 
structure  was  completed  no  one  could  tell  the  cost  of  the 
changes  required.  When  completed,  the  safest  tribunal,  as 
Congress  thought,  to  determine  this  was  a  court.  And  that 
the  court  might  not  be  restricted  by  the  rigid  rules  of  a  court 
of  law,  it  referred  the  matter  to  a  court  of  equity,  with  in- 
structions to  proceed  as  in  other  cases  in  equity.  It  required 
the  court  to  determine  "  the  actual  and  necessary  costs  and 
expenditures  reasonably  required  to  be  incurred  in  making 
the  changes  ordered,"  and  it  instructed  the  Secretary  of  the 
Treasury  to  pay  the  amount  so  found. 

It  required  the  court  to  ascertain,  "first,  whether  the  bridge, 
according  to  the  plans  on  which  it  has  progressed  at  the  pas- 
sage of  this  act,  has  been  constructed  so  as  to  substantially 
comply  with  provisions  of  law  relating  thereto."  The  court 
found  that  the  bridge  was  in  conformity  to  law,  including,  of 
course,  the  joint  resolution  giving  the  assent  of  Congress. 
"  Second,  the  liability,  if  any  there  be,  of  the  United  States 
to  said  company  by  reason  of  the  changes  by  this  act  re- 
quired." 

The  whole  argument  of  the  opinion  of  the  court  is  founded 
on  the  potentiaUty  of  this  "  if  any  there  be."     And  the  whole 
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scheme  and  purpose  of  the  joint  resolution ;  its  assent  with 
qualitied  power  of  withdrawal;  the  failure  of  Congress  to  de- 
clare the  existence  of  the  condition  on  which  this  right  of 
withdrawal  was  to  be  exercised ;  the  fact  that  the  law  i-equired 
the  court  to  find  whether  the  appellants  had  proceeded  accord- 
ing to  law,  and  that  the  court  found  they  had  so  proceeded ; 
the  great  loss  which  appellants  were  compelled  to  bear,  and 
the  reference  of  the  whole  matter  to  a  court  of  equity,  are  all 
ignored,  that  we  may  throw  ourselves  back  on  the  general  and 
absolute  power  of  Congress  over  navigable  waters  to  defeat 
this  eminentlj'  just  claim  for  losses  growing  out  of  the  exercise 
•  of  that. power.  It  is  impossible  for  me  to  believe  that  Con- 
gress went  through  all  this  tedious  legal  machinery  to  have 
the  court  decide  upon  its  right  to  exercise  such  a  power  with- 
out responsibility.  It  is  not  the  habit  of  that  body  to  refer 
intentionally  the  question  of  its  constitutional  power  to  the 
courts  of  the  country. 

Nor  is  such  construction  of  the  words  "  if  any  there  be " 
necessary.  There  were  two  contingencies  in  which  Congress 
might, have  acted  as  it  did  without  incurring  any  just  obliga- 
tion to  make  compensation.  One  of  these  was  that  the  bridge 
might  not  have  been  built  in  conformity  to  the  terms  of  the 
joint  resolution,  and  in  that  event  the  company  was  in  no 
condition  to  complain  of  the  action  of  Congress  requiring  a 
change.  The  act  required  this  fact  to  be  ascertained  by  the 
court,  and  it  evidently  meant  that  no  damages  should  be 
awarded  unless  it  was  found  that  the  law  was  complied  with. 

Congress  might,  also,  while  declining  to  ascertain  for  itself 
whether  the  bridge  as  authorized  was  likely  to  prove  a  sub- 
stantial and  material  obstruction  to  navigation,  have  made  com- 
pensation for  the  change  they  ordered  to  depend  upon  the 
existence  or  non-existence  of  that  fact,  and  left  it  to  the  court 
to  determine. 

This  court  refuses  to  inquire  into  this  latter  question,  and 
notwithstanding  the  fact,  which  the  court  was  expressly  re- 
quired to  find,  is  found  in  favor  of  appellants,  proceeding  on 
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what  I  think  is  a  fallacious  view  of  the  statute,  namely,  that 
Congress  intended  to  refer  to  the  court  the  question  of  its 
constitutioilal  power  to  change  the  character  of  the  bridge,  it 
decides  in  favor  of  that  power,  and  disregards  the  whole 
structure  of  the  two  acts  on  which  the  right  to  compensation 
is  based. 

I  think  Congress  intended  to  waive  that  question,  and  in 
favor  of  justice  and  fair  dealing  to  pay  for  the  losses  incurred 
under  the  very  act  which  gave  the  compensation,  if  it  was 
found  that  the  bridge,  as  far  as  it  had  progressed,  was  in  con- 
formity to  law,  and  would  not  be  a  substantial  and  material 
obstruction  to  navigation  if  completed  on  that  plan. 

Affirmed. 


Joseph  H.  Oglesbt  and  Jules  Cassard  v.  Henry  Y.  Attrill. 

May  8,  1882. 

1.  Courts  will  not  examine  into  tlie  affairs  of  a  corporation  to  detei'inine 

the  expediency  o£  its  action,  or  the  motives  for  it,  when  the  action 
itself  is  legal. 

2.  A  compromise  of  a  pendino;  suit,  under  Louisiana  law,  has,  between 

the  interested  parties,  the  force  of  a  thing;  adjudged,  and  cannot  be 
attacked  collaterally. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 

The  petition  of  the  plaintifl' alleges  that^he  had  become  the 
sole  owner  of  all  the  capital  stock  of  the  Crescent  City  Gas- 
Light  Company,  a  corporation  created  by  an  act  of  the  Legis- 
lature of  Louisiana  approved  April  20,  1870 ;  that  the  stock 
was  divided  into  30,000  shares  of  $100  each;  that  in  March, 
1875,  he  entered  into  negotiations  with  the  New  Orleans  Gas 
Company,  another  corporation  created  under  the  laws  of  that 
State,  for  an  amalgamation  of  the  two  companies,  pursuant  to 
an  act  of  the  Legislature  of  the  previous  year;  that  the  nego- 
tiations resulted  in  an  agreement  for  amalgamation  between 
the  two  companies  through  their  responsible  boards  of  direct- 
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ors;  that  the  agreement  was  ratified  by  the  requisite  number 
of  stockholders  on  the  9th  of  April  following ;  that  on  the  en- 
suing day  the  agreement  was  deposited  with  the  secretary  of 
State,  as  required  by  law;  that  under  the  agreement  the  con- 
solidated company  retained  the  name  of  the  New  Orleans 
Gas-Light  Company,  and  its  full-paid  stock  was  divided  into 
87,500  shares  of  $100  each — of  which  12,500  shares  were  al- 
lotted to  the  plaintiti'as  owner  of  all  the  stock  of  the  Crescent 
City  Gas-Light  Company,  and  the  residue,  25,000  shares,  were 
allotted  to  the  owners  of  the  stock  of  the  original  New  Orleans 
Gas-Light  Company. 

The  petition  further  alleges  that  on  the  10th  of  April,  1875, 
about  the  time  of  the  consummation  of  the  agreement  of  con-, 
solidation,  the  defendants,  Oglesby  and  Cassard,  the  former 
representing  himself  as  entitled  to  3,550  shares  and  the  latter 
to  1,150  shares  of  the  stock  of  the  Crescent  City  Gas-Light 
Company,  united  with  one  Hernandez  in  a  letter  addressed  to 
the  president  of  the  New  Orleans  Gas-Light  Company,  which 
was  as  follows : 

"  New  Orleans,  April  10,  1875. 
"  James  Jackson,  President  Gas  Company  : 

"  By  the  newspapers  we  noticed  that  you  are  about  to  make 
an  adjustment  of  your  contest  with  the  Crescent  City  Gas 
Company.  We,  the  undersigned,  hereby  notify  you  that  at  the 
commencement  of  the.  litigation  with  your  company  we  were 
the  owners  of  the  shares  in  the  Orescent  City  Gas  Company 
attached  to  our  undersigned  names;  that  we  were  defrauded 
of  said  stock  by  the  fraud  and  machinations  of  the  officers  of 
said  company,  and  that  we  intend  to  prosecute  our  claim  to 
the  same;  and  hereby  notify  you  that  any  compromise  or  ad- 
justment you  may  make  with  the  said  Crescent  City  Gas  Com- 
pany will  be  subject  to  our  rights  to  the  extent  above  stated, 
and  that  legal  proceedings  will  be  instituted  to  enforce  our  said 
rights. 

"  J.  li.  Oglesby,  3,550  shares. 

"  Jules  Cassard,  1,150     do. 

"  J.  Hernandez,     400     do." 
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The  petition  avers  that  this  letter  was  written  with  the  mali- 
cious intent  to  embarrass  the  plaintift'  in  the  exercise  of  his 
rights  under  the  agreement  to  consolidate ;  that  the  claim 
made  was  groundless;  that  on  the  7th  of  April,  1873,  the 
directors  of  the  Crescent  City  Gas-Light  Company  had  levied 
an  assessment  on  the  stock  of  the  company  of  one  and  one-half 
per  cent.,  and  under  it  the  defendant  Oglesby  was  bound  to  pay 
$6,075  as  owner  of  4,050  shares,  and  the  defendant  Cassard 
was  bound  to  pay  $1,725  as  owner  of,  1,150  shares;  that  they 
refused  to  pay  this  assessment,  and  on  the  6th  of  May,  1873, 
instituted  suit,  in  conjunction  with  other  shareholders,  to  en- 
join the  directors  from  proceeding  to  enforce  its  payment,  and 
setup  as  grounds  therefor  "frauds  and  machinations  of  the 
officers  of  the  said  companj- "  ;  that  on  the  14th  of  that  month 
the  company  brought  suit  against  Oglesby  and  Cassard  to  en- 
force paj'ment  of  the  assessment,  and  that  on  the  following 
day,  May  15,  Cassard  transferred  his  shares  to  one  Phipps,  and 
on  the  22d  of  the  month  Oglesby  transferred  to  him  3,550 
shares  of  his  stock  and  disposed  of  the  residue  to  other  par- 
ties; that  these  transfers  were  made  in  settlement  and  com- 
promise of  the  rights  of  the  respective  parties,  in  pursuance 
of  which  an  indorsement  was  made  on  them  to  the  effect  that 
the  company  assented  thereto,  although  only  fifty  cents  per 
share  had  been  paid,  and  released  Oglesby  and  Cassard  from 
all  past,  present,  and  future  assessments  thereon  ;  and  that, 
thereupon,  the  respective  suits  were  dismissed,  those  by  the 
company  against  Cassard  and  Oglesby,  and  the  one  by  them 
against  the  company.  '   * 

The  petition  further  avers  that  the  notification  above  men- 
tioned has  operated  to  impair  the  absolute  control  of  the  plain- 
tifi"  of  a  large  amount  of  stock  in  the  consolidated  company, 
and  that  the  claim  set  up  by  the  defendants  throws  a  cloud 
over  the  title  of  a  large  portion  of  the  shares  allotted  to  him, 
and,  from  the  nature  of  the  claim,  causes  a  confusion  which 
impairs  and  depreciates  the  value  of  the  entire  number  of  his 
shares  to  his  damage  of  $200,000.     He  therefore  praj's  that 
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the  defendants  may  be  severally  cited,  and  after  due  proceed- 
ings be  condemned  in  solido  to  pny  to  him  that  sum,  with 
interest  and  costs. 

The  petition  was  filed  in  the  Fourth  District  Court  of  the 
parish  of  Orleans,  of  Louisiana, .  but  on  application  of  the 
defendants  was  removed  to  the  Circuit  Court  of  the  United 
States.  They  then  filed  an  answer  and  a  petition  in  recon- 
vention, making  what  is  termed  a  reconventional  demand,  or 
counter-claim.  The  substance  of  this  petition  is  that  the  assess- 
ment levied  upon  the  stock  of  the  Crescent  City  Gas-Light 
Company  was  unnecessary;  that  the  directors  of  the  company 
had  made  no  arrangement  to  purchase  property  or  to  build 
gas-works,  or  to  lay  pipes  for  gas,  and  had  no  serious  design 
of  doing  so;  that  the  charter  of  the  New  Orleans  Gas-Light 
Company  of.  1835  contained  a  provision  authorizing  a  sale  of 
its  gas-works  to  the  city  of  New  Orleans ;  and  that  the  defend- 
ants and  other  corporators  of  the  Crescent  City  Gas-Light 
Company  "  had  in  contemplation  an  arrangement  so  benefi- 
cial to  the  city  of  New  Orleans  that  they  had  no  doubt  they 
would  be  able  to  buy  from  it  the  pipes,  gas-works,  and  other 
property"  which  it  might  thus  acquire,  and  that  it  was  the 
design  and  object  of  the  corporators  to  wait  "  until  time  should 
develop  whether  they  could  purchase  from  the  city  of  New 
Orleans  or  should  be  compelled  to  build  for  themselves";  that 
the  directors  were  put  into,  ofiice  through  the  influence  of 
the  plaintifl',  and  were  completely  under  his  control ;  that  the 
assessment  levied  was  instigated  by  him  to  induce  the  stock- 
holders to  part  with  their  stock,  and  to  enable  him  to  purchase 
it  for  a  mere  nominal  sum  ;  that  the  plaintiif  and  the  directors 
confederated  together  to  make  the  assessment  to  carry  out  this 
scheme,  although  they  agreed  among  themselves  that  no  assess- 
ment of  their  stock  should  bo  made  ;  and  that  they  used  the 
process  of  the  courts  to  compel  the  defendants  to  submit  to 
their  arbitrary  and  unnecessary  exactions. 

The  defendants  admit  that  suits  were  brought  against  them 
to  enforce  the  paymenj;  of  the  assessment  levied  on  the  shares 
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held  by  them,  and  that  they  made  the  compromise  stated  in 
the  petition ;  but  allege  that  inasmuch  as  the  assessment  levied, 
and  others  threatened,  involved  the  payment  of  enormous 
sums,  and  inasmuch  as  they  had  reason  to  believe  that  neither 
of  them  would  derive  any  benefit  therefrom,  they  were  com- 
pelled to  make  the  compromise  to  prevent  their  ruin  ;  and  that 
the  agreement  to  surrender  their  stock  in  consideration  of 
1  being  released  from  liability  for  the  assessment,  and  the  dis- 
missal of  the  suits  against  them,  were  made  in  ignorance  of 
the  fact  that  Phipps,  to  whom  they  transferred  their  stock,  was 
an  agent  of  the  plaintiff  to  combine  with  the  other  directors  to 
compel  the  stockholders  to  sacrifice  their  stock ;  and  that  they 
did  not  know  at  the  time,  nor  uiitil  within  six  months  past,  of 
the  conspiracy  between  the  plaintiff  and  the  other  directors  as 
above  charged,  and  but  for  "  said  error  of  fact "  they  would 
have  defended  the  suits  brought  against  them,,  and  would  not 
have  surrendered  their  stock ;  and  that  they  have  ascertained 
within  six  months  that  the  plaintifl"  and  other  capitalists  at  the 
North  had  furnished  Phipps  and  others  with  the  means  to  buy 
up  the  stock  so  soon  as  it  could  be  forced  on  the  market  by 
the  proceedings  of  the  directors. 

The  defendants  then  allege  that  each  share  of  the  Crescent 
City  Gas-Light  Company  is  worth  not  less  than  one  hundred 
dollars;  that  they  are  severally  entitled  to  the  stock  which 
they  respectively  owned  as  mentioned;  that  they  were  ille- 
gally and  cunningly  deprived  of  it  by  the  plaintiff",  who  has 
converted  it  to  his  own  use,  and  that  he  is  accountable  to  each 
of  them  for  its  value,  namely,  to  the  defendant  Oglesby  for 
$355,000,  and  to  the  defendant  Cassard  for  $115,000  ;  and  to 
pay  said  amounts  they  pray  that  he  may  be  condemned. 

To  this  reconventional  demand  the  plaintiff"  excepted  on  the 
ground  that  it  was  prescribed  by  one  year,  and  also  on  the 
ground  that  it  disclosed  no  cause  of  action  against  the  plaintiff". 
The  court  overruled  the  exceptions,  and  the  case  was  tried  by 
a  jury,  who  found  against  the  claim  of  the  plaintiff  and  that 
the  reconventional  demand  should   be  dismissed.     The  case 
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comes  here  on  a  writ  of  error  taken  by  the  defendants.     The 
plaintifl"  abides  by  the  jndgraent  entered  on  the  verdict. 

Henry  B.  KeLley,  Richard  DeGray,  C.  B.  Singleton,  and  R.  H. 
Browne,  for  plaintifts  in  error. 

Thomas  J.  Semmes  and  5".  T.  Wallis,  for  defendant  in  error. 

Field,  J. — "We  do  not  deem  it  necessary  to  consider  the 
rulings  of  the  court  upon  the  admission  of  evidence,  nor  the 
instructions  given  to  the  jury,  nor  those  refused.  The  affirm- 
ance of  the  judgment  may  be  rested  on  the  compromise  made 
between  the  defendants  (the  petitioners  in  reconvention)  and 
the  company,  assuming  that  in  its  absence  the  petition  in  re- 
convention discloses  a  cause  of  action  against  the  plaintiff  be- 
low. They  allege  that  a  fraud  was  practiced  on  them  by  the 
directors  of  the  company  at  his  instigation ;  that  he  joined  in  a 
conspiracy  to  get  possession  of  their  stock  at  a  nominal  price,  and 
that  in  order  to  carry  out  this  scheme  an  assessment  was  levied 
which  was  unnecessary  for  any  immediate  purpose  of  the  com- 
pany, and  that  others  were  threatened.  But  they  do  not  allege 
that  the  assessment  was  in  excess  of  the  powers  of  the  directors, 
nor  that  it  would  have  been  unnecessary  if  the  company  had  in- 
tended at  the  time  to  purchase  or  build  gas-works  required  for 
its  business,  or  to  raise  money  for  other  corporate  purposes ;  but 
that  under  the  circumstances  then  existing  it  would  have  been 
good  policy  to  wait  for  future  prociedings  on  the  part  of  the 
city  of  New  Orleans.  As  to  the  wisdom  of  an  assessment,  or 
its  necessity  at  the  time,  or  the  motives  which  prompt  it,  the 
courts  will  not  inquire,  if  it  be  within  the  legitimate  authority 
of  the  directors  to  levy  it,  and  the  objects  for  which  the  com- 
pany was  incorporated  would  justify  the  expenditure  of  the 
money  to  be  raised.  They  will  not  examine  into  the  affairs  of 
a  corporation  to  determine  the  expediency  of  its  action,  or  the 
motives  for  it,  when  the  action  itself  is  lawful.  (Bailey  v. 
Birkenhead,  Lancashire  and  Cheshire  Junction  Eailway  Co., 
12  Beavan,  439.) 
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The  supposed  fraudulent  intentions  of  the  ofBcers  in  levying 
the  assessment  which  are  now  alleged  as  grounds  for  treating 
it  as  invalid  were  urged  by  the  defendants  as  reasons  for  en- 
joining its  enforcement  in  the  suit  they  instituted ;  and  any 
claims  arising  from  that  cause  were  covered  by  the  compromise 
admitted  in  the  pleadings.  A  compromise,  by  the  code  of 
Louisiana,  is  defined  to  be  "an  agreement  between  two  or 
more  persons  who,  for  promoting  or  putting  an  end  to  a  law- 
suit, adjust  their  ditFerences  by  mutual  consent,  in  the  manner 
which  they  agree  on,  and  which  any  one  of  them  prefers  to  the 
hope  of  gaining  balanced  by  the  danger  of  losing,"  (art.  3071,) 
and  has,  between  the  interested  parties,  a  force  equal  to  the 
authority  of  a  thing  adjudged.  It  cannot  be  attacked  on 
account  of  any  error  in  law,  or  any  lesion.     (Art.  3075.) 

The  suits  between  the  defendants  and  the  Crescent  City 
Company  involved  the  validity  of  the  assessment  which  they, 
on  account "  of  frauds  and  machinations  of  the  ofKcers,"  sought 
to  enjoin,  whilst  the  company  sought  to  enforce  its  payment. 
The  compromise  concluded  embraced  the  dismissal  of  the  sev- 
eral suits — of  those  brought  against  the  defendants  and  the  one 
brought  by  them  against  the  company — the  transfer  of  their 
stock,  and  their  release  from  present  and  future  assessments 
thereon.  There  is  no  averment  that  it  was  induced  by  any 
false  representations  of  the  plaintiff  or  of  the  directors,  or  that 
the  assessment  was  not  a  genuine  one,  or  that  the  agreement  of 
the  directors  that  no  assessment  should  be  levied  on  their  stock 
was  carried  into  effect,  or  that  there  was  an}'  concealment  of 
the  affairs  of  the  company ;  and  of  the  value  of  the  stock  the 
defendants  were  as  competent  to  judge  as  any  others  in  the 
market.  Their  ignorance  that  its  purchase  by  Phipps  was  made 
for  the  plaintiff' does  not  in  any  respect  affect  the  character  of 
the  transaction.  It  was  of  no  moment  to  them  who  became 
the  purchaser,  nor  did  they  so  regard  it,  for  the  transfers  of 
their  stock  were  made  in  blank.  The  compromise  stands,  there- 
fore, as  a  judgment,  making  a  settlement  of  the  very  matters 
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now  set  up  as  grounds  of  complaint  in  the  petition  in  recou- 
vention,  that  is,  "  the  frauds  and  machinations  of  the  officers  of 
the  corapanj-  "  in  levying  the  assessment.  It  settled  all  claims 
arising  from  the  assessment,  and  the  alleged  fraudulent  pur- 
poses of  the  officers  in  connection  with  it.  Though  made 
directly  between  the  company  and  the  defendants,  it  protects 
from  further  suit  those  vfho  advised  equally  with  those  who 
levied  the  assessment;  participants  in  whatever  wrong  was 
committed,  if  any  there  were,  as  well  as  principals;  abettors 
as  well  as  doers  of  it.  H"o  allegations  of  fraud,  in  addition  to 
those  made  at  the  settlement,  can  prevent  the  compromise  from 
having  effect  as  a  judgment  thereon.  It  may,  indeed,  by  a 
direct  proceeding  instituted  for  that  purpose,  be  rescinded  for 
fraud,  but  it  cannot,  any  more  than  any  other  judgment,  be 
attacked  collaterally.  (Adle  v.  Prudhomme,  16  La.  Ann., 
343.)  In  the  face  of  the  compromise  the  reconventional 
demand  cannot  be  sustained. 

Judgment  affirmed.  Affirmed. 


The  Chicaso,  Danville  and  Vincbnnes  Railroad  Company, 
Jambs  W.  Elwell,  and  E.  Biddle  Roberts  v.  William 
R.  Fosdick,  Jambs  D.  Fish,  Frederick  W.  Huidbkoper, 
Thomas  W.  Shannon,  and  John  M.  Dbnnison. 

May  8, 1882. 

It  being  alleged  that  the  record  on  which  the  case  at  bar  was  decided  was 
inot  complete,  a  rehearing  was  granted  in  order  to  enable  tlie  parties 
to  bring  up  a  complete  record. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
i^orthern  District  of  Illinois. 
Petition  for  rehearing. 

Lawrence,  Campbell  ^  Laim-ence  and  Henry  Cranford,  for  the 
petitioners. 
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Matthews,  J. — Since  the  auaouncemeat  of  our  former  opin- 
ion the  appellees,  having  filed  a  petition  for  rehearing,  have 
suggested  that  the  decree  brought  up  by  this  appeal  is  not 
what  it  is  recited  to  be  in  the  prayer  for  appeal  in  the  Circuit 
Court,  viz.,  the  decree  confirming  the  sale  of  the  mortgaged 
property  under  that  of  foreclosure  and  sale,  but  one  rendered 
subsequently  thereto  and  merely  in  execution  of  it,  and  that 
it  is,  therefore,  not  the  subject  of  an  appeal,  and  claim  that 
the  present  appeal  should  be  dismissed  for  want  of  jurisdic- 
tion. The  appeal  prayed  for  and  allowed  in  the  Circuit  Court 
is  recited  in  the  petition  therefor  filed  March  26,  1879,  to  be 
as  follows : 

"From  the  decree  entered  April  12,  1877,  coniirming  the 
report  of  the  sale  of  the  property  of  the  defendant  railroad 
company. 

"From  the  decree  of  April  16,  1877,  ordering  the  delivery 
of  the  deed  and  possession  of  the  property  to  the  purchasers, 
Frederick  W.  Huidekoper,  Thomas  W.  Shannon,  and  John  M. 
Dennison. 

"  From  the  decree  entered  in  said  cause  on  the  19th  day  of 
November,  1877,  in  favor  of  Frederick  W.  Huidekoper,  Thos. 
W.  Shannon,  and  John  M.  Dennison,  and  against  the  said 
Chicago,  Danville  and  Vincennes  Railroad  Company,  for  the 
sum  of  $1,808,646.46." 

The  two  decrees  last  named,  of-April  16,  1877,  and  of  No- 
vember 19,  1877,  do  not  appear  in  the  record. 

An  examination  of  the  terms  of  the  decree  of  April  12, 
1877,  shows  that  it  is  a  decree  confirming  the  report  of  the 
master  upon  a  petition  of  the  purchasers,  Huidekoper,  Shan- 
non, and  Dennison,  asking  that  their  bid  may  be  satisfied  by 
a  surrender  of  bonds  and  coupons  without  further  cash  pay- 
ment, and,  upon  that  surrender,  for  a  conveyance  of  the  title 
to  the  property  and  to  be  let  into  possession.  What  prior  ac- 
tion of  the  court  upon  a  report  of  the  sale  had  taken  place, 
the  transcript  of  the  record  before  us  does  not  disclose.  Coun- 
59  v4 
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sel  for  the  appellees  state  that  there  was  in  fact  a  prior  decree, 
confirming  the  sale,  rendered  on  February  26, 1877,  from  which 
no  appeal  was  perfected,  and  produce  in  support  of  their  state- 
ment what  is  called  a  supplemental  transcript  of  the  record 
containing  such  a  decree.  This,  however,  we  cannot  at  pres- 
ent consider  or  act  upon,  further  than  to  say  that,  in  view  of 
the  suggestions  made,  and  to  enable  the  parties  to  present 
whatever  questions  arise  upon  the  record  as  it  is  now  before 
us,  or  upon  a  complete  record  when  supplied,  upon  the  appeal 
prayed  for  and  perfected  on  March  26,  1879,  the  application 
for  a  rehearing  is  granted ;  and  the  decree  of  this  court  ren- 
dered at  the  present  term,  so  far  only  as  it  reverses  any  of  the 
decrees  embraced  in  this  appeal,  is  to  that  extent  and  for  that 
purpose  set  aside. 

Granted. 
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Asa  Johnson  and  Thomas  S.  Sandfoed  v.  The  Flushing  and 
North  Side  Kailroad  Company. 

May  8,  1882. 

1.  The  reissue  on  April  16,  ]872,  of  tlie  original  patent  of  May  18,  1857, 

of  Asa  Joiinson  for  an  improved  method  of  fastening  sheet  metal  on 
roofs,  is  broader  than  the  original  patent,  and  therefore  void. 

2.  It  appears  from  the  evidence  that  the  use  of  slotted  plates  and  bolts  to 

allow  for  the  effect  of  changes  of  temperature  was  known  prior  to  the 
original  patent. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  New  York. 

On  May  19, 1857,  an  original  patent  was  granted  Asa  John- 
son, the  inventor,  and  to  William  Hughes  and  Henry  Link, 
his  assignees,  "  for  an  improved  mode  of  fastening  sheet  metal 
on  roofs,"  &c. 

The  specification  declared  the  invention  to  be  "a  new  and 
useful  mode  of  self-adjusting  fastenings  for  fastening  metallic 
coverings  to  buildings,  and  in  any  and  all  other  places  where 
metals  require  fastening  and  their  contraction  and  expansion 
demand  accommodation." 

(Appended  to  the  specification  are  five  figures  illustrative 
thereof,  which  are  referred  to  and  described.) 

The  specification  then  proceeds  as  follows : 

"In  the  operation  of  my  invention,  after  sheetidg  the  roof, 
if  the  boards  do  not  exceed  an  inch  in  thickness,  I  bore  a  hole 
at  the  point  where  I  wish  to  insert  the  stud,  about  the  size  as 
seen  in  vertical  dotted  lines  in  Fig  2.  The  holes  may  be  made 
larger  or  smaller  to  allow  for  contraction  and  expansion,  so 
that  the  studs  can  move  freely  in  any  direction  required. 

"  The  bottom-plate  is  then  screwed  firmly  to  the  boards  by 
the  screws  (s)  (s)  seen  in  Figs.  2  and  4,  and  the  screw  1  passes 
through  the  metallic  covering  into  the, stud  2,  thus  firmly  fast- 
ening the  covering  K  to  the  stud,  as  seen  in  Fig.  2. 

"  It  will  be  further  seen  that  the  cord  7  passes  through  the 
stud  2,  Fig.  4,  and  then  through  the  bottom-plate,  and  is  fast- 
'  a 
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ened  together  as  at  g,  in  said  Fig.,  thus  always  keeping  the 
stud  in  an  erect  position  until  attached  to  the  metal, 

"If  the  covering  contract  on  a  line  parallel  with  the  con- 
necting-pin 8,  the  adjustable  connecting-rod  2  will  move  on^t 
towards  one  of  the  flanges  4;  when  it  expands  it  will  move  to- 
wards the  opposite  flange,  thus  moving  towards  the  point  of 
contraction,  and  from  the  point  of  expansion  with  this  metallic 
covering. 

"The  adjustable  stud,  in  addition  to  its  parallel  and  longitu- 
dinal movement,  is  capable  of  a  diagonal  movement,  thus 
accommodating  itself  to  any  direction  required  by  the  metal 
contracting  or  expanding. 

"  I  contemplate  using  them  as  general  fasteners  when  it  is 
necessary  to  allow  for  the  contraction  and  expansion  of  the 
material  used,  not  confining  myself  to  buildings  only.  I  maj' 
find,  in  using  my  adjustable  fasteners,  it  tiecessary  to  make 
some  of  them,  those  that  are  in  parallel  lines  with  the  flanges, 
to  flt  up  close  to  the  sides  of  the  studs,  as  seen  at  1  1  in  Fig. 
2,  allowing  them  to  move  in  but  one  direction  on  the  pin  3, 
which  slides  in  the  slots  in  the  flanges  4  4." 

The  claim  was  thus  set  forth  : 

"In  the  self-adjusting  fastener  as  described,  for  the  purpose 
of  attaching  metallic  coverings  to  buildings  and  accommodat- 
ing itself  to  the  contraction  and  expansion  of  the  metal,  and 
for  fasteniVig  metals  in  all  other  places  when  the  contraction 
and  expansion  demand  accommodation,  substantially  as  set 
forth,  or  any  mechanical  device  equivalent  thereto." 

At  the  expiration  of  the  original  term  of  the  patent,  fourteen 
years,  an  extension  of  seven  years  was  granted  to  Johnson, 
who  subsequently  assigned  a  two-thirds  interest  in  his  extended 
patent  to  his  co-complainant,  Thomas  8.  Sandford.  Afterwards, 
on  April  16,  1872,  Johnson  surrendered  his  original  patent 
.and  took  out  a  reissue  of  that  date. 

The  specification  of  his  reissue  describes  the  invention  gen- 
erally as  "a  new  and  useful  mode  of  self-adjusting  fastenings 
for  fastening  metallic  coverings  to  buildings,  and  for  use  in  any 
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and  all  other  places  where  metals  require  fastening,  and  their 
contraction  and  expansion  require  accommodation." 

Then  follows  a  reference  to  and  description  of  the  same  live 
illustrative  figures  which  form  part  of  the  specification  of  the 
original  patent. 

The  specification  then  proceeds  as  follows  ; 

"  The  principle  of  my  invention  consists  in  connecting  the 
metal  to  be  -fastened  with  a  bolt  or  pin  arranged  to  slide  in 
slotted  bearings  in  the  direction  of  expansion  or  contraction, 
said  adjustable  bolt  and  its  bearings  being  combined  with  the 
materials  to  be  fastened. 

"I  have  found  my  adjustable  fastener  pefculiarly  useful  in 
fastening  metallic  roofs  to  buildings,  and  I  proceed  to  describe 
its  construction  and  use. 

"In  using  my  self-adjusting  fastener  for  fastening  metallic 
roofs  to  buildings  I  connect  the  sliding  bolt  or  pin  with  the 
roof  by  means  of  a  stud  fastened  to  the  same,  and  I  form  the 
side-plates,  which  contain  the  bearings  for  the  sliding-bolt,  in 
connection  with  and  as  flanges  of  a  bottom-plate,  which  is 
secured  fast  to  the  under  side  of  the  wooden  sheathing  of  the 
building. 

"  In  the  drawing,  1  indicates  the  screws  for  attaching  the 
metallic  roof  to  the  stud;  2  is  the  stud;  3  is  the  adjusting 
bolt  or  pin,  to  which  the  metallic  roof  is  connected  by  the  stud 
and  screw,  said  bolt  passing  through  the  stud  2  and  through 
the  slots  of  the  side-plates  or  flanges  ;  4  4  are  the  side-plates 
or  flanges,  provided  with  slots,  which  form  the  bearings  of 
the  adjusting-bolts;  5  is  a  bottom-plate,  used  as  a  convenient 
means  of  attaching  the  side-plates  to  the  wooden  sheathing  of 
the  building ;  6  6  are  the  slots  in  the  side-plates  in  which  the 
adjusting-bolt. slides;  7  is  an  India-rubber  cord  which  may  be 
used  in  applying  the  adjustable  fastener  to  buildings.  It  is 
connected  with  the  stud  by  being  passed  through  an  opening 
in  it.  It  then  passes  down-  on  each  side  of  the  stud  and 
through  an  opening  in  the  bottom-plate,  where  it  is  fastened, 
as  indicated  at  ff  in  the  drawing,  and  is  used  for  keeping  the 
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stud  in  au  erect  position  until  after  the  stud  had  been  inserted 
through  the  sheathing  from  below,  and  until  it  is  attached  to 
the  metal  roof.  Without  some  contrivance  of  this  kind  it 
would  be  difficult  in  the  position  indicated  to  keep  the  stud  in 
position  while  the  connection  was  being  made. 

"  S  8  are  the  screws  for  attaching  the  bottom-plate,  and 
with  it  the  side-plates,  to  the  sheathing.  G  is  the  sheathing  of 
the  roof  greatly  enlarged  in  thickness  in  proportion,  to  illus- 
trate the  details  of  the  connection  of  the  adjustable  fastener  to 
buildings.     H  is  the  metallic  roofing. 

"The  method  of  using  the  invention  in  attaching  metallic 
roofing  to  buildings  is  as  follows:  After  sheathing  the  roof,  a 
hole  is  bored  in  the  sheathing,  at  the  point  where  the  adjusta- 
ble fastener  is  to  be  used,  of  sufficient  size  to  allow  the  con- 
necting-stud to  move  in  the  same  with  the  expansion  or  con- 
traction of  the  metallic  roof.  These  holes  I'eceive  the  slotted 
flanges  or  side-plates,  4  4,  and  they  are  indicated  in  the  draw- 
ing by  the  letter  a.  (See  Pig.  2.)  They  should  be  of  the 
shape  and  size  required  by  the  extent  and  direction  of  the 
contraction  and  expansion  to  be  allowed  for.  The  flanges  or 
side-plates  are  inserted  in  the  holes,  and  the  bottom-plate  is 
then .  firmly  secured  to  the  boards  or  sheathing,  G-,  by  the 
screws,  S  S,  as  seen  in  Fig.  2.  Where  the  sheathing  is  suffi- 
ciently thick,  a  hole  may  be  boned  into  it  to  receive  the  fastener 
from  above.  The  side-plates,  4,  and  adjusting-bolt,  3,  are  thus 
connected  with  the  building.  The  connection  with  the  metal- 
lic roof  is  then  effected  by  holding  the  stud  in  an  erect  posi- 
tion by  means  of  the  rubber  cord,  and  attaching  the  stud  to 
the  roofing  by  means  of  the  screw  1.  Both  the  wooden 
sheathing  and  the  metallic  roof  are  thus  connected  to  the  self- 
adjusting  mechanism,  consisting  of  the  slotted  side-plates  and 
the  bolt  which  slides  in  them. 

"  It  is  obvious  that  if  the  metal  of  the  roofing  contracts  or 
expands  in  a  line  with  the  slots  in  the  side-plates  that  the  bolt 
will  adjust  itself  to  such  contraction  or  expansion  by  sliding 
in  the  slots  in  the  proper  direction. 
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"  On  the  other  hand,  iu  cases  where  the  line  of  contraction 
or  expansion  may  be  diagonal,  or  at  right  angles  to  the  line  of 
the  slots  in  the  side-plates,  the  connecting-stud  is  arranged  to 
slide  upon  the  adjusting-bolt,  as  it  is  shown  it  may  do  in  Figs. 
2  and  3.  Where,  however,  the  movement  is  only  sensible  in 
the  direction  of  the  slots,  the  side-plates  are  made  to  tit  up 
close,  as  seen  at  Fig.  2  in  the  illustrations  marked  *,  where 
the  side-plates  or  flanges  are  seen  in  cross-section,  so  that  the 
only  practical  adjustability  shall  be  in  the  direction  of  the 
slots. 

"I  contemplate  using  my  invention  as  a  general  fastener 
where  it  is  necessary  to  allow  for  the  contraction  and  expan- 
sion of  the  material  used,  not  confining  myself  to  buildings 
only." 

The  first  claim  of  the  reissue  was  substantially  identical 
with  the  one  claim  of  the  original  patent.  The  second  claim 
of  the  reissue  was  as  follows : 

"  I  claim,  in  combination  with  the  adjusting-bolt  and  slotted 
side-plates,  suitably  connected  to  and  combined  with  the  ma- 
terials to  be  fastened  together  for  the  purpose  of  accommo- 
dating the  expansion  and  contraction  of  such  materials  with 
reference  to  each  other,  substantially  as  specified."  " 

The  bill  in  this  case  was  filed  to  restrain  the  defendant  rail- 
road company  from  infringing  the  second  claim  of  the  reissued 
letters-patent. 

The  infringement  complained  of  was  the  use  by  the  railroad 
company  of  what  is  commonly  known  as  the  fish-plate  joint 
for  uniting  the  ends  of  railroad  rails.  It  consists  of  two  iron 
plates  of  proper  shape  and  size  to  fit  the  "  web,"  which  is  the 
upright  portion  of  the  rail  between  its  head  and  base.  The 
plates  are  fastened  one  on  each  side  of  and  near  the  ends  of 
two  abutting  I'ails  by  means  of  bolts  and  nuts,  the  bolts  passing 
through  corresponding  holes  formed  in  both  the  plates  and 
rails.  In  order  to  permit  the  rails  to  expand  and  contract  with 
the  changes  in  temperature,  their  ends  are  not  allowed  to  form 
a  close  joint,  and  the  holes,  either  in  the  fish-plates  or  in  the 
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rails,  are  made  larger  tlian  the  bolts,  and  are  elongated  in  the 
direction  of  the  length  of  the  rails.  By  these  means  the  ex- 
pansion and  contraction  of  the  rails  is  "  compensated  "  wit?i- 
out  injury  to  the  joint. 

The  defenses  set  up  in  the  answer  of  the  appellee  were  the 
invalidity  of  the  reissue,  because,  as  was  alleged,  the  original 
patent  was  not  lawfully  surrendered,  and  the  reissue  was  not 
lawfully  isgued,  and  want  of  novelty  in  the  invention  covered 
by  the  second  claim  of  the  reissue.  The  appellee  also  denied 
infringement. 

The  Circuit  Court  dismissed  the  bill,  holding  that  the  reis- 
sued patent  was  void  because  it  was  not  for  the  same  inven- 
tion as  that  described  in  the  original  patent. 

The  appeal  of  the  complainants  has  brought  the  ease  to  this 
court  for  review. 

Thomas  Bracken  and  B.  F.  Butler,  for  appellants. 

Andrew  Mc  Callum  and  S.  D.  Law,  for  appellee. 

Woods,  J. — The  appellee  insists  that  the  invention  covered 
by  the  second  claim  of  the  reissued  patent,  of  which  infringe- 
ment is  charged,  is  neither  described  in  the  specification  nor 
claimed  in  the  claim  of  the  original  patent,  and  that  the  re- 
issue is  therefore  broader  than  the  original  patent,  and  conse- 
quently void. 

It  takes  but  slight  comparison  of  the  original  and  reissued 
patents  to  show  that  this  contention  of  the  appellee  is  well 
founded.  The  original  patent  was  for  a  comphcated  contriv- 
ance, consisting  of  a  number  of  old  devices  combined,  and 
specially  adapted  to  the  fastening  of  metallic  coverings  to  build- 
ings, and  for  use  in  all  other  places  where  metals  require  fast- 
ening and  their  contraction  and  expansion  require  accommo- 
dation. To  make  the  invention  of  any  practical  value  for  the 
purpose  suggested  in  the  specification  to  the  original  patent, 
and  for  use  in  the  "  other  places"  referred  to,  all  the  parts  of 
the  device  therein  described,  except,  perhaps,  the  rubber  cord, 
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which  is  only  for  temporary  use  in  applying  the  device,  are 
absolutely  essential.  Nowhere  in  the  specifieatiou  is  it  indi- 
cated or  suggested  that  any  part  of  the  device  described  can 
be  dispensed  with.  It  is  perfectly  clear  thai  the  stud  and  bot- 
tom-plate of  the  contrivance  are  absolutely  necessary  to  the 
only  specific  use  mentioned  in  the  specification.  If  these  are 
left  out  there  is  no  connection  between  the  two  materials  to 
be  fastened  together,  namely,  the  metal  roof  and  the  wooden 
sheathing  under  it.  As  the  declared  pui'pose  of  the  invention 
is  the  fastening  of  these  two  materials  together,  it  is  difficult  to 
see  how  the  parts  of  the  device  essential  to  the  fastening  can 
be  discarded  and  the  invention  still  remain  perfect  and  un- 
changed. 

On  recurring  to  the  second  claim  of  the  reissued  patent,  we 
find  that  the  metal  roof  to  be  fastened,  the  stud,  the  bottom- 
plate,  and  the  screw  which  fastens  the  metal  roof  to  the  stud  are 
all  eliminated  from  the  invention,  and  there  is  notMng  left  but 
the  adjusting-bolt  (3)  and  the  slotted  side-plates  (4  4).  As 
thus  left,  it  is  impossible  to  apply  in  a-  practical  manner  the 
device  to  the  fastening  of  sheet  iron  to  a  roof,  or  the  fastening 
of  any  sheet  metal  to  anything  whatever. 

If  the  second  claim  of  the  reissued  patent,  as  insisted  by 
appellants,  covers  the  fish-plate  joint  used  by  the  appellee,  it 
must  cover  a  combination  of  (1)  the  two  materials  to  be  fast- 
ened together;  (2)  two  slotted  side-plates  on  opposite  sides  of 
the  materials  to  be  fastened,  which  serve  as  clamps  to  hold 
such  materials  in  position  ;  (3)  the  adjusting-bolt.  The  claim^ 
is  so  interpreted  by  the  expert  witness  of  appellants.  Under 
the  original  patent  the  materials  or  things  to  be  fastened  to- 
gether are  the  metallic  covering  of  the  roof  and  the  under 
surface  of  the  wooden  sheathing  on  which  it  is  laid.  The 
slotted  plates  or  flanges  are  fastened  to  the  under  side  of  the 
sheathing  by  the  bottom-plate,  which  connects  the  flanges,  andi 
they  form  a  support  for  the  adjusting-bolt;  but  the  slottedi 
flanges  do  not  embrace  or  clamp  any  part  of  the  wooden, 
sheathing,  or  any  part  of  the. metallic  covering  of  the  roof^, 
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much  less  do  they  embrace  or  clamp  at  the  same  time  the 
sheathing  and  the  metallic  covering,  which  are  the  things  to  be 
fastened  together.  But  in  the  reissued  patent  the  slotted  plates 
not  only  furnish  bearings  for  the  bolt,  but  perform  a  new  and 
essential  function,  of  furnishing  a  strong  lateral  support  to  the 
materials  to  be  fastened  together  by  clamping  the  same  be- 
tween them. 

We  find,  therefore,  that  in  the  reissued  patent  several  of  the 
devices  essential  to  the  combination  described  in  the  original 
patent  are  left  out  and  a  separate  claim  made  for  the  parts 
which  remain,  and  to  these  parts  a  new  and  essential  function 
is  given,  which  they  could  not  perform  under  the  original 
patent. 

It  is,  therefore,  perfectly  clear  that  the  second  claim  of  the 
reissued  patent  was  not  covered  by  the  original  patent.  It 
describes  another  device,  operating  in  a  ditierent  way  and  for 
a  different  purpose. 

Under  the  circumstances  of  this  case  there  can,  in  our  opin- 
ion, be  but  one  conclusion,  and  that  is  that  the  second  claim 
of  the  reissued  patent  is  void. 

There  was  no  error  in  the  original  patent  caused  by  inad- 
vertence, accident,  oc  mistake,  which  could  have  escaped  the 
notice  of  the  patentee  and  his  associates  for  fifteen  years.  It 
is  not  open  to  dispute  that  the  fish-plate  joint,  precisely  such  as 
the  appellants  claim  is  covered  by  their  reissued  patent,  was  in 
general  use  during  nearly  the  entire  life  of  the  original  patent. 
Why  did  not  the  patentee  earlier  discover  that  all  this  use  of 
the  fish-plate  joint  was  really  an  infringement  on  his  patent 
and  apply  for  a  reissue  and  assert  his  rights  ?  He  has  rested 
supinely  until  the  use  of  the  fish-plate  joint  has  become  uni- 
versal, and  then,  after  a  lapse  of  fifteen  years,  has  attempted 
by  a  reissue  to  extend  his  patent  to  cover  it.  We  think  it  is 
perfectly  clear  that  his  original  patent  could  not  be  fairly  con- 
strued to  embrace  the  device  used  by  the  appellee,  which  ap- 
pellants insist  is  covered  by  their  reissue.  If  the  reisued  patent 
covers  it,  it  is  broader  than  the  original,  and  is,  therefore,  void. 
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(Giant  Powder ,  Co.  v.  Cal.  Vigorit  Powder  Co.,  6  Saw.,  508  ; 
Powder  Co.  v.  Powder  Works,  98  U.  S.,  126 ;  Ball  v.  Laugle, 
102  U.  S.,  128 ;  James  v.  Campbell,  decided  at  the  present 
term.) 

Even  if  the  patentee  had  the  right  to  a  reissue  if  applied  for 
in  seasonable  time,  he  has  lost  it  by  his  laches  and  unreasonable 
delay.  (Miller  v.  The  Bridgeport  Brass  Co.,  decided  at  the 
present  term.) 

The  defense  of  want  of  novelty  set  up  in  the  answer  is,  in 
our  opinion,  also  sustained  by  the  evidence.  The  testimony 
shows  that  the  device  of  employing  slotted  plates  and  bolts  to 
allow  of  expansion  and  contraction  caused  by  changes  in  tem- 
perature was  applied  in  the  manufacture  of  locomotives  long 
before  the  year  1843,  the  earliest  date  at  which  Johnson,  the 
original  patentee,  claims  to  have  conceived  his  invention.  By 
this  contrivance  the  expansion  and  contraction  of  the  boiler  of 
the  locomotive  upon  its  frame,. caused  by  alternate  heating  and 
cooling,  was  accommodated.  This  device  was  in  common  use 
before  the  year  1843,  and  it  much  more  nearly  resembles  the 
lish-plate  joint  used  for  uniting  the  iron  rails  of  a  railroad 
than  it  does  the  contrivance  described  in  the  original  patent 
of  Johnson. 

Many  other  instances  of  the  application  of  the  principle  of 
this  device  prior  to  the  date  of  Johnson's  original  patent  are 
shown  by  the  evidence.  Among  these  were  the  use  by  the 
Newcastle  and  Frenchtown  Railroad  Company,  in  1837,  of  iron 
rails  embodying  substantially  the  present  fish-plate  joint,  and 
the  use  of  the  same  device  by  the  Oswego  and  Syracuse  Eailroad 
Company  in  1848.  In  the  first  of  these  instances  but  one  plate 
was  used  for  each  joint,  and  there  was  aa  oblong  hole  in  one 
end  only  of  every  rail.  In  the  second  instance  two  plates  were 
used  to  every  joint,  and  the  holes  in  both  ends  of  the  plates 
were  oblong. 

There  are  other  instances  of  the  use  of  this  device  for  join- 
ing iron  rails,  which  the  record  discloses.  The  evidence  leaves 
no  doubt  upon  our  minds  that  the  device  now  used  by  the 
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appellee  and  which  is  alleged  to  be  an  infringement  on  appel- 
lant^;'  patent,  was  well  known  and  publicly  used  for  several 
years  before  the  application  of  Johnson  for  his  original  patent 
in  1857. 

An  attempt  is  made  to  elude  the  force  of  the  testimony  on 
the  question  of  novelty  by  introducing  evidence  to  show  that 
Johnson,  as  early  as  the  year  1843,  made  a  small  model  of  a 
device  similar,  as  is  claimed,  to  the  present  fish-plate  joint,  and 
also  some  drawings  upon  the  fly-leaf  of  a  book  of  the  same  con- 
trivance, and  these,  it  is  claimed,  show  that  Johnson  was  the 
first  inventor  of  the  fish-plate  joint,  and  that  his  patent,  after- 
wards obtained  in  1857,  cut  off  the  claims  of  intermediate 
inventors,  if  any  such  there  were. 

We  have  examined  the  model  referred  to,  and  cannot  see 
that  it  contains  any  suggestion  of  the  fish-plate  joint.  It  is 
simply  an  oblong  strip. of  sheet  iron,  having  its  sides  bent  over 
so  as  to  form  flanges,  and  with  four  oblong  holes  in  each  flange 
corresponding  with  similar  holes  in  the  other,  and  a  bolt  to 
pass  through  the  corresponding  holes  in  the  flanges.  The 
model  is  a  single  piece  of  sheet  iron,  supposed  to  represent 
an  iron  rail.  There  is  no  suggestion  that  it  is  to  be  cormected 
with  anj'  other  rail,  and  there  are  no  plates  or  bars  with  which 
to  make  the  connection.  If  the  model  suggests  anything,  it  is 
simply  the  use  of  a  bolt  in  slotted  holes,  which,  as  the  testi- • 
mony  in  this  case  shows,  was  a  device  in  common  use  in  many 
ways  long  before  the  year  1843. 

It  is  alleged  that  the  model  spoken  of  wa:s  made  by  Johnson 
when  he  was  about  twenty  years  of  age.  It  does  not  appear 
that  ut  this  time  he  had  ever  seen  an  iron  rail  such  as  those  to 
which  a  fish-plate  joint  can  be  applied,  or  that  he  had  ever 
seen  a  railroad.  According  to  Johnson's  testimony  the  model 
when  finished,  was  place<l  by  him  upon  the  plate  under  the 
eaves  of  a  wood-house,  where  it  remained,  unseen  by  any  one, 
for  thirtj'-three  years,  until  the  spring  of  1^76,  when  he  re- 
'turned  to  the  place  where  he  had  lived  in  1843  and  got  the 
model  for  the  purposes  of  this  suit. 
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It  is  sufficient  to  say  that  the  proof  fails  to  show  that  John- 
son, in  1843,  or  at  any  time  before  the  fish-plate  joint,  for 
uniting  iron  rails  came  into  use,  was  the  inventor  of  that 
device,  or  that  he  ever  invented  it  at  all.  It  was  not  described 
in  his  original  patent,  and  he  never  set  up  any  claim  to  it  until 
the  year  1872,  when  its  use  had  become  universal  wherever 
railroads  were  constructed. 

On  both  grounds,  therefore,  the  invalidity  of  the  reissued 

patent  and  want  of  novelty  in  the  invention  which  appellants 

contend  was  covered  by  the  original  patent,  we  are  of  opinion 

that  the  Circuit  Court  was  right  in  dismissing  the  bill.     Its 

decision  must  therefore  be  affirmed. 

Affirmed.  , 
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The  following  have  been  the  Judges  who  composed  the  Court 
and  took  part  in  the  decisions  of  the  present  term : 

Chief  Justice  Waitb.  Justice  Woods. 

Justice  Field.  Justice  Matthews. 

Justice  Miller.  Justice  Gray. 

Justice  Bradley.  Justice  Blatchford. 
Justice  Harlan. 

Justice  GrRAY  was  appointed  to  fill  the  vacancy  caused  by  the 
death  of  Justice  Clifford.  He  took  the  oath  of  office  on  January 
9,  1882. 

Justice  Blatchford  was  appointed  to  fill  the  vacancy  caused  by 
the  resignation  of  Justice  Hunt.  He  took  the  oath  of  office  April 
3,  1882. 


The  following  new  rules  have  been  adopted  during  the  present 
term: 

Promulgated  January  16,  1882. 

OCTOBKR    TEKM,  1881. 

KUI.B    3%. 

Writs  of  Error  and  Appeals  under  Section  5  Of  the  Act  of  March  3,  1875. 

1.  Writs  of  error  and  citations  under  section  5  of  the  act  of  March 
3,  1875,  "to  determine  the  jurisdiction  of  the  Circuit  Courts  of  the 
TTnited  States,  and  to  regulate  the  removal  of  causes  from  the  State 
courts,  and  for  others  purposes,''  for  the  review  of  orders  of  the  Cir- 
cuit Courts  dismissing  suits,  or  remanding  suits  to  a  State  court, 
must  be  made  returnable  within  thirty  days  after  date,  and  be  served 
before  the  return  day. 

2.  In  all  cases  where  a  writ  of  error  or  appeal  is  brought  to  this 
court  under  the  provisions  of  such  act,  it  shall  be  the  duty  of  the 

(S43) 
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plalntiflf  in  error  or  the  appellant  to  docket  the  cause  and  file  the 
record  in  this  court  within  thirty-six  days  after  the  date  of  the  writ 
or  the  taking  of  the  appeal,  if  there  shall  be  a  term  of  the  court 
pending  at  that  time,  and  if  not,  then  during  the  first  six  days  of  the 
next  term.  If  default  be  made  in  this  particular,  proceedings  to 
docket  and  dismiss  may  be  had  as  in  other  cases. 

3.  As  soon  as  such  a  case  is  docketed  the  record  shall  be  printed, 
unless  the  parties  stipulate  to  the  contrary,  and  file  their  stipulations 
with  the  clerk. 

4.  All  such  cases  will  be  advanced  on  motion,  and  heard  under 
the  rules  applicable  to  motions  to  dismiss. 

5.  When  a  writ  of  error  or  appeal  has  already  been  brought,  or 
may  hereafter  be  brought  before  this  rule  takes  eifect,  the  defend- 
ant in  error  or  the  appellee  may  docket  the  cause  and  file  the  recor^l 
without  waiting  for  the  return  day,  and  move  under  this  rule. 

6.  In  all  cases  where  a  period  of  thirty  days  is  included  in  the 
times  fixed  by  this  rule  it  shall  be  extended  to  sixty  days  in  writs  of 
error  and  appeals  from  California,  Oregon,  and  Nevada. 

7.  This  rule  shall  take  effect  from  and  after  the  firet  day  of  May 
next. 

Promulgated  January  23,  1882. 

EQUITY    RULE    04. 

Every  bill  brought  by  one  or  more  stockholders  in  a  corporation, 
against  the  corporation  and  other  parties,  founded  on  rights  which 
may  properly  be  asserted  by  the  corporation,  must  be  verified  by 
oath,  and  must  contain  an  allegation  that  the  plaintjfF  was  a  share- 
holder at  the  time  of  the  transaction  of  which  he  complains,  or  that 
his  share  had  devolved  on  him  since,  by  operation  of  law,  and  that 
the  suit  is  not  a  collusive  one  to  confer  on  a  court  of  the  United 
States  jurisdiction  of  a  case  of  which  it  would  not  otherwise  have 
cognizance.  It  must  also  set  forth  with  particularity  the  efforts  of 
the  plaintiff  to  secure  such  action  as  ho  desires  on  the  part  of  the 
managing  directors  or  trustees,  and,  if  necessary,  of  the  share- 
holders, and  the  causes  of  his  failure  to  obtain  such  action. 
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SUPREME  COURT  OF  THE  UNITED  STATES. 

Order  EntRred  April  3, 1882. 

There  having  been  an  Associate  Justice  of  this  Court  appointed 
since  the  commencement  of  this  term,  it  is  ordered  that  the  follow- 
ing allotment  be  made  of  the  Chief  Justice  and  Associate  Justices 
of  said  Court  among  the  circuits,  agreeably  to  the  act  of  Congress 
in  such  case  made  and  provided,  and  that  such  allotment  be  entered 
of  record,  viz. : 

For  the  First  Circuit,  Horace  Gkay,  Associate  Justice. 

Second     "     Samuel  Blatciifoed,  Associate  Justice. 

Third       "     Joseph  P.  Bradley,  Associate  Justice. 

Fourth     "      Morrison  R.  Waite,  Chief  Justice. 

Fifth        "      William  B.  Woods,  Associate  Justice. 

Sixth        "      Stanley  Matthews,  Associate  Justice. 

Seventh   "      John  M.  Harlan,  Associate  Justice. 

Eighth     "      Samuel  F.  Miller,  Associate  Justice. 

Ninth       "      Stephen  J.  Field,  Associate  Justice. 
00  v4 
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ADMIRALTY  LAW. 

I.  Whebb  and  How  Fab  Operative. 

1.  The  maritime  law  is  onlj'  so  far  operative  as  law  in  any  country 
as  it  is  adopted  by  the  laws  and  usages  of  that  conntry.  Tlie  princi- 
ples laid  down  on  this  subject  in  Norwich  Co.  v.  Wright,  13  Wall., 
116,  and  in  The  Lottawana,  21  Wall.,  558,  reasserted  and  affirmed. 
Steam  Navigation  Co.  v.  Dyer,  277.  ' 

2.  The  courts  of  every  country  will  administer  justice  according  to 
its  laws,  unless  a  dill'erent  law  be  shown  to  apply ;  and  this  rule  applies 
to  transactions  taking  place  on  the  high  seas.  If  a  collision  occnr  on 
the  high  seas  between  two  vessels,  controversies  arislug  therefrom  will 
be  governed  in  the  courts  of  tills  country  by  our  laws,  unless  tlie  two  col- 
liding ships  belong  to  the  same  foreign  country,  or,  perhaps,  to  differ- 
ent countries  using  the?  same  law,  when  they  will  be  governed  by  the 
laws  of  the  country  to  vvliich  they  belong.     Id. 

II.  Damages  fob  Loss  op  Goods  on  High  Seas. 

1.  The  rule  of  damages  in  ca^^e  of  goods.lost  or  destroyed  on  the  high 
seas  by  the  fault  of  those  in  charge,  is  the  price  or  value  of  the  goods 
at  the  place  of  shipment,  with  all  charges  of  lading,  insurance,  and 
transportation,  and  interest  at  six  per  cent,  per  annnm,  but  withont 
any  allowance  for  anticipated  profits.     Id. 

2.  When  the  goods  have  no  market  value  at  tlie  place  of  shipment, 
resort  may  be  had  to  other  means  of  ascertaining  their  actual  value, 
such  as  the  price  which  they  usually  bring  at  the  port  of  destination, 
with  a  fair  deduction  for  profits  and  charges.    Id. 

III.  Damages  in  Collision  Cases. 

1.  Upon  a  libel  in  admiralty  for  a  collision,  the  libelant  maybe 
allowed  damages  for  the  loss  of  the  use  of  his  vessel  while  laid  up  to 
repair  the  injuries  thereby  suffered  ;  and  if  at  the  time  of  the  collision 
she  was  in  no  need  of  repair,  and  was  engaged  in  and  peculiarly  fit- 
ted for  a  particular  business,  and  her  charter  value  cannot  be  other- 
wise satisfactorily  asccrtsiined,  the  average  of  the  net  profits  of  her 
trips  for  the  season  may  be  adopted  as  the  measnm  o£  the  allowance. 
The  Potomac,  839. 

2.  A  vessel  being  insured  on  two-thirds  of  her  valuation  by  valued 
policies,  by  which,  in  case  the  insurers  should,  pay  any  loss,  the  assured 
agreed  to  assign  to  them  all  right  to  reeovei-  satisfaction  fi-on^iany  other 
person,  or  to  prosecute  therefor  at  the  charge  and  for  acconnt  of  the 
insurers,  if  requested,  and  that  they  shnxildibe  entitled  t»  such  pro- 
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portion  of  the  clamao;es  recovered  as  the  amount  insured  bore  to  the 
valuation  in  the  polices,  the  assured  filed  a  libel  in  admiralty  against 
another  vessel  for  "'damages  suffered  by  a  collision.  Tire  insurers  paid 
the  libelant  two-thirds  of  that  damage,  and  released  and  assigned  to 
the  owners  of  the  libelled  vessel  all  their  right  in  ans'  damages  grow- 
ing out  of  the  collision.  It  appearing  that  the  collision  Was  owing  to 
tliu  fault  of  both  vessels,  the  libelant  could  recover  only  half  of  the 
daraiiges  sued  for :  Held,  That  one-third  of  the  sum  paid  by  the  in- 
snreis  must  be  deducted  from  the  amount  to  be  recovered.     Id. 

IV.  Bills  of  Lading — HoW  Fab  Binding. 

1.  The  legal  cliaracter  and  elfect  of  a  bill  of  lading  stated  in  refer- 
ence toits  negotiable  quality.     Pollard  v.  Vinton,  320. 

2.  STcither  the  master  of  a  vessel  nor  the  shipping  agents  of  steam- 
boats on  the  rivers  of  the  interior,  at  points  where  tiiej'  receive  and 
di'liver  cargo,  have  authority  to  bind  the  vessel  or  its  owners  by  giv- 
ing a  bill  of  lading  for  goods  or  cargo  not  received  for  shipment.     Id. 

3.  Such  a  bill  of  lading,  beini?  outside  of  the  power  conferred  by  the 
agent's  authority,  is  void  in  the  liands  of  a  person  who  may  hare 
afterwards  in  good  faitli  taken  it  and  advanced  monoj'  on  it.     Id. 

V.  Appeals  in. 

1.  Under  the  act  of  February  16,  1S75,  ,a  bill  of  exceptions  is  only 
necessary  to  ingraft  upon  the  record  such  rulings  of  the  court,  ex- 
cepted to  at  the  time,  as  otherwise  would  not  be  a  part  of  it ;  but  the 
findings  of  the  court  and  errors  arising  on  them  are  reviewable  with- 
out any  bill  of  exceptions.    Nickerson  v.  Steamship  Co.,  360. 

2.  Although  a  District  Court  in  admiralty,  by  rule,  requires  appeals 
from  its  decisions  to  be  in  writing,  j-et  where,  in  tlie  decree,  a  party 
inserts  a  clause  announcing  his  intention  to  appeal,  and  the  court 
fixes  the  bond,  and  afterwards  accepts  the  bond,  the  necessity  of  an 
appeal  in  writing  was  dispensed  with,  and  the  jurisdiction  of  the  Cir- 
cuit Court  attached.     Winslow  \.  Wilcox,  394. 

3.  A  provision  by  a  rule  of  the  District  Court  that  its  clerk  should 
deliver  the  record  to  the  cleric  of  the  Circuit  Court,  it  not  complied 
with,  does  not  prevent  the  Circuit  Court  from  entertaining  the  cause. 
Id. 

4.  •  Across-appeal,  even  though  the  other  appellant  has  docketed  his 
appeal,  nuist  be  prosecuted  like  all  otlier  appeals;  and  hence  where  an 
appellant  did  not  enter  his  appearance  in  this  court,  or  take  any  steps 
to  malie  himself  an  actor  for  nearly  two  years  after  docketing  his  ap- 
peal, it  was  dismissed  for  want  of  prosecution.    Id. 

.5.  Although  the  appellate  power  of  this  court  under  the  Constitu- 
tion extends  to  all  cases  within  the  judicial  power  of  the  United  States, 
yet  its  actual  jurisdiction  is  limited  to  whatever  particular  classes  of 
cases  or  modes  of  proceeding  which  Congress  sees  fit  to  prescribe; 
iiM(l  the  aot  of  1875,  limiting,  on  appeals  in  admiralty,  the  power  of 
review  to  questions  of  law  arising  on  a  finding  of  facts  by  the  inferior 
.eonrti  is-coiistitutkinal.     The  FroMcis  Wright,  4:87. 
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6.  While  exceptloas  maybe  taken  to  the  failure  of  the  inferior  court 
to  insert  in  its  findings  material  evidence,  or  to  its  finding  as  a  fact  a 
thing  which  there  is  no  evidence  to  prove,  yet  exceptions  cannot  he 
taken  to  its  failure  to  find  mere  incidental  facts,  only  bearing  on  the 
ultimate  fact,  and  not  necessary  to  its  determination.    Id. 

7.  Bills  of  exceptions  should  present  only  separate  and  distinct 
points  of  law;  and  those  which,  under  the  guise  of  excepting  to  the 
failure  to  find  certain  facts,  set  out  substantially  the  whole  evidence, 
and  in  that  way  endeavor  to  prt)cure  a  review  of  the  decisions  of  fact 
by  the  lower  court,  cannot  bo  considered.    Id. 

VI.  ToKTS  TO  Person. 

A  libel  in  personam  for  damages  received  by  a  person  who  had  gone 
on  boai-d  a  vessel  moored  at  a  wharf  for  the  purpose  of  ascertaining 
whether  he  had  a  consignment  by  such  vessel,  it  being  customary 
with  the  officers  to  allow  parties  to  come  on  board  for  such  pui-poses, 
and  who  had  been  injured  by  a  bale  of  cotton  being  negligently 
allowed  to  fall  on  him,  is  a  maritime  tort,  and  cognisable  in  the 
admiralty.     Leathers  v.  Blessing.,  777. 

VII.  Chaetbk-Pabty. 

Parties  engaged  in  transporting  fresh  beef  from  Texas  to  the  North 
by  refrigerating  process,  charter  a  steamer,  but  without  specifying  in 
the  charter  the  purpose  for  which  ?he  was  to  be  used ;  her  boiler 
leaking,  it  took  a  long  time  to  make  the  voyage,  and  the  beef  spoiled : 
Held,  That  the  warranty  of  seaworthiness  in  the  charter  meant  only 
that  she  was  capable  of  making  the  voyage,  and  not  that  she  was 
bound  to  make  it  in  any  particular  time,  nor  that  she  was  suitable 
for 'carrying  fresh  beef .     The  Francis  Wright,  487. 

VIII.  See  Limited  Liability  Act. 

AFFREIGHTMENT. 

See  Admiralty. 

AGENCY. 

See  Corporations. 

ALIENS. 

Bight  to  Take  oe  Hold  Realty  in  Missotjei. 

1.  The  Missouri  statutes  of  descent,  as  regards  aliens,  construed  to 
mean  that  aliens  residing  in  the  United  States  who  have  made  a  declara- 
tion of  intent  to  become  citizens,  and  those  residing  in  Missouri  whether 
they  have  made  such  declaration  or  not,  are  entitled  to  acquire  and 
hold  real  estate ;  and  that  the  right  conferred  upon  aliens  by  the 
act  of  1855  to  sell  and  convey  real  estate  within  a.  prescribed  time  ' 
referred  only  to  cases  in  which  the  property  would  vest  at  once  in 
the  State  for  tlie  want  of  some  person  wlio  could  inlierit,  and  had  no 
reference  to  those  classes  who.  were  allowed  to  acquire  and  hold  in 
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the  same  manner  as  citizens  of  tlie  United  States,  as  above  set  fortli. 
Sullivan  v.  Burnett,  671. 

2.  And  tiie  section  of  tiie  statute  declaring  that  "in  making  title  by 
descent  it  shall  be  no  bar  to  a  demandant  that  any  ancestor  through 
whom  he  derives  liis  descent  is  or  has  been  an  alien,"  congtnied,  in 
view  of  the  policy  of  Missouri  on  the  subject,  and  notwithstanding 
the  case  of  McCreery  v.  SomerviDe,  9  Wh.,  354,  to  allow  the  children 
of  an  alien  ancestor  to  inlierit  and  claim  through  that  ancestor, 
although  such  ancestor,  at  the  time  descent  was  cast,  was  living  and 
himself  incapable  of  inheriting.     Id. 

3.  The  Missouri  statute  of  March  30,  1872,  conferring  upon  aliens 
the  power  to  acquire  and  hold  real  estate,  is  prospective  in  its  opera- 
tion.   Id, 

ABMY  OF  THE   UNITED   STATES. 

Pay  of  Retibed  Ofpicees. 

1.  Army  officers  retired  from  active  service  with  reduced  pay  are 
still  in  the  service,  and  are  entitled  to  the  increased  pay  which  the 
law  allows  for  every  five  years'  service  while  in  that  condition  as  well 
as  when  in  active  service.     United  States  v.  Tyler,  224. 

2.  The  ten  per  centum  increase  of  pay  wliich  the  statute  allows  for 
every  period  of  five  years  is  to  bo  computed  on  the  sum  primarily  fixed 
as  salary  per  annum,  with  the  increase  for  each  five  years  previously 
earned  added  to  that  sum,  when  ■jts  increase  for  any  new  period  of 
five  years  is  to  be  computed.    Id. 

BANKS  AND  BANKING. 

Lien  on  Stock. 

A  State  statute  regulating  banks  provides  that  their  stock  shall  be 
transferable  on  the  books  of  the  corporation  only,  as  regulated  by  by- 
laws, but  that  stockholders  indebted  to  the  bank  should  not  transfer 
their  stock  without  paying  or  securing  the  debt.  A  firm  transferred  to 
a  party,  as  collateral  security  for  a  loan,  certain  shares  of  a  State  bank, 
who  sent  the  certificate  to  the  cashier  and  requested  a  new  ceititioate, 
and  received  in  reply  a  letter  agreeing  to  transfer  the  stock  in  a  short 
time,  it  being  the  custom  of  the  cashier  to  attend  to  the  stock  ti-ans- 
fers  without  consulting  with  the  directors,  and  the  cashier  credited 
hini  with  the  stock  on  the  bank  books.  The  cashier  was  a  member  of 
the  firm  assigning  the  stock.  The  firm  failed,  heavily  indebted  to  the 
bank,  which  then  refused  to  transfer  the  stock.  On  suit  in  equity  to 
compel  It :  Held — 

1.  That  the  bank,  by  the  act  of  its  cashier,  which  was  binding  on 
it  under  the  circumstances,  had  waived  its  lien  on  the  stock,  though 
originally  entitled  to  it; 

2.  That  the  title  to  the  stock  passed  independent  of  the  certifi- 
cate, which  is  mere  evidence  of  title,  when  the  bank  credited  the 
holder  with  it  on  its  books,  and  that  the  bank  thereby  irrevocably 


Index  op  Subjects.  951 


consented  to  trust  him  just  as  if  iie  were  an  original  subscriber  to 
its  stocl; ; 

3.  That  by  delaying  the  assertion  of  its  claim  till  the  party 
holding  the  stock  had  lost  all  chance  of  obtaining  other  security, 
and  by  leading  him  to  suppose  himself  secure  by  its  course  of  deal- 
ing with  him,  it  was  estopped  from  asserting  any  lien  that  it  had. 
Banlc  V.  Bank,  400. 

BANKRUPTCY. 

I.  Fbaudulent  Preference. 

1.  An  agreement  between  a  tanner  and  a  leatl\er  merchant,  by  which 
the  latter  is  to  make  certain  advances  for  the  purpose  of  enabling  tlie 
former  to  tan  certain  skins  and  ship  tliem  to  the  merchant,  and  in 
which  the  skins,  &e.,  before  shipping,  are  pledged  to  the  merchant  as 
security,  creates  an  equitable  charge,  which  is  good  as  between  the 
parties,  even  without  recording  or  a  change  of  possession,  and  hence 
is  good  against  the  tanner's  assignee  in  bankruptcy,  who  succeeds 
only  to  his  rights;  and  therefore  a  subsequent  agreement,  bona  fide 
made  between  the  tanner  and  tlie  merchant  just  before  tlie  filing  of 
the  petition  in  bankruptcy  by  the  former,  and  with  knowledge  of  the 
bankruptcy,  which  puts  the  latter  into  possessiou  in  pursuance  of  the 
former  agreement,  is  not  a  fraudulent  preference  under  the  bankrupt 
act.     Hauselt  v.  Harrison,  470. 

2.  A  mortgage  e_xecuted  by  an-insolvent  debtoi'  with  Intent  to  give  a 
preference  to  his  creditor,  who  has  reasonable  cause  to  believe  him  to 
be  insolvent  and  knows  it  to  be  made  in  fraud  of  the  provisions  of  the 
bankrupt  act,  and  who,  for  the  purpose  of  evadirig  the  provisions  of  ttiat 
act,  actively  conceals  and  withholds  it  from  the  record  for  two  mouths, 
is  void  under  the  bankrupt  act,  although  e'xecuted  more  than  two 
months  before  the  filing  of  a  petition  in  bankruptcy  by  or  against  the 
mortgagor.     Blennerhassett  v.  Sherman,  571. 

II.  Section  5057  of  the  U.  S.  Eevised  Statutes. 

Section  5057  of  the  Eevised  Statutes  of  the  United  States,  requir- 
ing the  assignee  in  bankruptcy  to  bring  suit  on  all  claims  for  the  bank- 
rupt estate  within  two  years  after  the  cause  of  action  accrued,  &c., 
does  not  impose  a  jurisdictional  requirement  and  deprive  the  court  of 
the  power  to  entertain  such  a  suit  after  the  lapse  of  that  time ;  but  it 
is  a  statute  of  limitations  and  governed  by  the  principles  applicable  to 
statutes  of  limitations.     Upton  v.  McLaughlin,  721. 

III.  When  Price  Suit  may  be  Prosecuted  in  Name  of  Bank- 

rupt. 

1.  Inasmucti  as  an  assignment  of  a  claim  made  more  than  four 
months  before  going  into  bankruptcy  leaves  no  interest  In  the  as- 
signor to  vest  in  tlie  assignee  in  bankruptcy,  a  suit  on  such  assignment 
in  the  name  of  the  assignor  for  the  benefit  of  the  transferees  is  main- 
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taiiiable,  and  need  not  be  revived  in  the  name  of  the  assignee  in 
banltruptcy.     Thatcher  v.  Rockwell,  41. 

2.  A  suit  instituted  before  proceedings  in  banl<TOptcy  by  one  who 
afterwards  becomes  a  bankrupt  may  be  prosecuted  in  the  same  form, 
if  the  assignee  consents  thereto,  without  making  the  assignee  a  party 
on  the  I'ecord ;  and  inasmuch  as  the  assignee  in  such  event  is  bound 
by  tlie  decision,  tlie  debtor  is  sufficiently  protected,  and  ctmnot  set 
up  bankruptcy  of  the  creditor  as  a  defense.  Id. 
IV.  See  Corporations  ;  Fraudulent  Conveyances. 

BILL  OF  EXCEPTIONS. 

1.  The  practice  of  setting  out  in  the  bill  of  exceptions  the  entire 
charge  of  the  court,  instead  of  those  parts  only  which  are  complained 
of,  again  condemned.     United  States  v.  Rindshapf^  652. 

2.  See  Admiralty;  Error  and  Appeal. 

BILL   OF  LADING. 

See  Admiralty. 

BRIDGES. 

See  Constitutional  Law. 

CAUSATION. 

See  Negligence. 

CLAIMS  AGAINST  GOVERNMENT. 

Sections  3220  and  3228  op  the  Rbvtsbd  Statutes  op  the  United 
States  ConstbuSd. 

1.  An  allowance  of  a  claim  by  the  Commissioner  of  Internal  Rev- 
enue under  section  3220  of  the  Revised  Statutes  of  the  United  States 
for  taxes,  &c.,  illegally  assessed,  is  equivalent  to  an  account  stated 
between  private  parties,  and  is  binding  on  the  United  States  until  im- 
peached for  fraud  or  mistake,  and  ispin'ma-yacieevidence  of  the  amount 
due,  and  if  not  paid  on  application  to  the  Treasury  Department,  the 
Coui-t  of  Claims  has  jurisdiction  of  an  action  based  thereon  ;  because 
such  an  allowance  raises  an  implied  promise  on  the  part  of  the  United 
States  to  pay  any  amount  actually  due  the  claimant,  and  a  claim  for 
the  payment  of  such  allowance  is  founded  on  an  act  of  Congress 
within  the  meaning  of  the  law  defining  the  jurisdiction  of  that  court. 
United  States  v.  Savings  BanJc,  45. 

2.  The  lodging  of  the  appeal  made  out  in  due  form  with  the  proper 
collector  of  internal  revenue  for  the  purpose  of  transmission  to  the 
Commissioner  in  the  usual  course  of  business,  under  the  requirements 
of  the  regulations  of  the  Seci'etary,  was  in  legal  effect  a  presentation 
of  the  appeal  to  the  Commissioner  under  the  provisions  of  section  3228 
of  the  Revised  Statutes  of  the  United  States.    Id. 
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COMPROMISE. 
See  Res  Judicata. 

CONFEDERATE  CURRENCY. 

On  the  otli  of  December,  1863,  after  tln^  pi-oclaraatinu  of  emaiicipii- 
tioii,  and  in  that  part  of  Virj^inia  the  people  of  which  were  in  rebellion 
against  tlie  United  States,  one  resident  therein  sold  and  delivered  to 
another  a  nnmber  of  slaves,  with  warranty  of  title,  bnt  not  of  sonnd- 
ness,   the  pnrchaser  covenanting  "to  pay  on  delivery  the  snm   of 
twenty-five  thonsand  dollars  in  bankable  Confederate  cnrrency,  and 
in  addition  to  give  his  note,"  with  two  persons  named  as  snieties, 
"for  the  further  sum  of  twenty  thonsand  dollars,  to  be  paid  in  twelve 
mouths  after  call,  in  eqnal  annual  payments  thereafter,  or,  at  the  pur- 
chaser's option,  it  may  be,  on  call,  all  or  apart  paid;  "  and  the  seller 
covenanting  "  not  to  call  upon  the  purchaser  for  specie  when  it  is  at 
a  premium,  but  engaging  on  his  part  to  be  satisfied  witli  the  bankable 
currency  of  Hie  daj'.  on  tlie  stipulation  to  clioose  his  own  time  for  the 
call."     On  the  1st  of  January,  1864.  the  purcliaser,  in  lieu  of  tlie  note, 
made  to  tlie  seller  two  bonds,  with  tlie  same  persons  as  sureties,  to 
pay  eiglit  thousand  dollars  "on  demand,  or  twelve  months  thereaftnr, 
at  the  option   of  the  obligors,"  and  twelve  thonsand  dollars    "on 
demand,  or  two  years  thereafter,  at  the  option  of  the  obligors,"  "  in 
the  bankable  cnrrency  of  the  day,  according  to  the  agreement  of  the 
5th  of  December  last ; "  "  the  said  demand  shall  be  made  in  writing 
by  the  obligee,  his  heirs  or  legal  representatives  only."     Payment  of 
the  bonds  was  demanded  in  writing  by  the  obligee  after  the  end  of 
the  war  of  the  rebellion,  and  when  the  bankable  currency  of  Vir- 
ginia consisted  wholly  of  notes  of  the  United  States  or  of  the  national 
banks:  SeliJ.  in  an  action  on  the  bonds,  Tfiat  the  plaintilf  had  no 
ground  of  exception  {X)  to  the  admission  of  evidence  that,  at  the  time 
of  the  making  of  the  agreement  and  the  bonds.  Confederate  currency 
was  bankable  and  was  the  only  currency  in  circulation  in  Virginia, 
the  value  of  gold  in  relation  to  such  currency  was  as  nineteen  or 
twenty  to  one,  slaves  were  not  being  sold  at  all  for  gold,  and  these 
slaves  were  not  worth  in  Confederate  currency  so  much  as  forty-five 
thousand  dollars,  and  that  before  the  war,  when  the  price  of  slaves 
was  at  its  highest,  such  a  lot  of  slaves  would  not  have  been  worth 
more  than  a  fifth  of  that  sum  in  gold ;  (2)  to  an  instruction  to  the  jury 
that,  if  they  found  that  the  bonds  were  made  in  reference  to  Con- 
federate currency,  the  plaintiff  was  entitled  to  recover  the  amount 
therein  stipulated  to  be  paid,  at  the  value  of  Confederate  money  com- 
pared with  national  currency  at  the  time  of  the  making  of  tlio  bonds. 
Rives  V.  Duke,  365. 

CONSTITUTIONAL  LAW. 

I.  Power  op  State  Legislature  over  Corporate  Charters  and 
Property. 
1.  Where  the  Legislature  of  a  State  has  repealed  the  charter  of  a 
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street  railroad  company,  and  trausfeiTed  its  franchises  and  traclj  to 
anotiier,  and  tlie  corporation  refuses  to  seelc  a  remedy  in  tlie  courts, 
a  stoclcliolderof  the  company  will  have  a  standing  in  a  court  of  equity, 
who  asks  an  injunction  on  tlie  ground  that  the  repealing  statute  im- 
pairs the  obligation  of  a  contract.     Greenwood  v.  Railroad  Go.,  227. 

2.  Such  a  statute  does  impaii-  tlie  obligation  of  the  contract  of  the 
charter,  unless  there  is  reserved  to  the  Legislature  the  right  to  repeal 
the  statute  under  which  tlie  company  was  organized.     Id. 

3.  In  the  State  of  Massachusetts  such  a  reservation  becomes  part  of 
every  act  of  incorporation,  by  virtue  of  the  following  language  in  sec- 
tion 41,  chapter  68,  of  the  General  Statutes,  to  wit :  "Every  act  of 
incorporation  passed  after  the  eleveutli  day  of  March,  in  the  year  one 
thousand  eight  liundred  and  thirty-one,  shall  be  subject  to  amend- 
ment, alteration,  or  repeal  at  the  pleasure  of  the  Legislature."  The 
court  here  gives  a  history  of  the  origin  of  this  and  similar  clauses 
of  reservation  in  the  statutes  of  the  States.    Id. 

4.  The  effect  of  the  repeal  of  an  act  of  incorporation  under  such  a 
clause  is  that  the  statute  no  longer  exists,  and  whatever  force  the  law 
may  give  to  transactions  entered  into,  and  which  were  authorized  by 
the  charter  while  in  force,  the  corporation  can  oHginate  no  uaw  trans- 
actions dependent  on  the  power  conferred  by  the  charter.  Whatever 
power  i.s  dependent  solely  on  the  grant  of  the  charter,  and  which 
could  not  be  exercised  by  unincorporated  private  persons  under  the 
general  laws  of  the  State,  is  abrogated  by  the  repeal  of  the  law  which 
granted  these  special  rights.     Id. 

a.  The  rights  of  the  shareholders  to  the  real  and  personal  prop- 
erty acquired  by  the  corporation,  and  rights  of  contract  and  choses  in 
action,  are  not  destroyed  by  such  repeal;  and  if  tlie  Legislature  has 
provided  no  specific  mode  of  enforcing  and  protecting  such  i-ights, 
the  court.^  will  do  so  by  the  means  within  their  power.     Id. 

6.  If  tlie  repeal  of  the  old  corporation  was  within  the  power  of  the 
Massachusetts  Legislature,  it  could  cliarter  a  new  one,  and  confer  tlie 
same  powers  on  it  as  the  former  had  possessed,  and,  so  far  as  the  prop- 
erty or  franchises  of  the  old  company  were  necessary  to  the  public  use, 
it  could  authorize  the  new  corporation  to  take  them  on  making  due 
compensation  therefor.     Id. 

7.  A  statute  which,  under  this  power,  repeals  Tin  act  of  incorpora- 
tion, and  at  the  same  time  creates  a  new  one  with  similar  powers 
tlie  use  of  which  requires  the  exercise  of  the  right  of  eminent  domain, 
is  not  in  conflict  with  the  Constitution  of  the  United  States  if  It  pro- 
vides for  compensation  for  the  property  of  the  extinct  corporation  so 
taken  by  the  new  one.     Id. 

II.  PowEE  OF  State  Legislatukb  to  Authorize  Aid  to  Inter- 
nal Improvements. 

1.  The  Legislature  of  a  State,  in  the  absence  of  constitutional  pro- 
hibition, can  autliorize  municipalities  to  aid  in  the  construction  of 
railroads  owned  and  managed  by  private  persons.  Taylor  v.  Ypsilanti, 
326. 
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2.  The  act  of  the  Legislature  of  Michigan  of  Marc.li  24, 1869,  author- 
izing certain  municipalities  to  aid  in  the  construction  of  a  railroad,  is 
not  in  conflict  with  sections  6,  8,  and  9  of  article  14  of  the  Michigan 
Constitution  forbidding  the  credit  of  the  State  from  being  granted  to 
private  persons  or  corporations,  and  forbidding  the  State  from  sub- 
scribing to  the  stock  of  any  corporation  or  from  being  interested  in 
any  work  of  internal  improvement,  and  forbidding  any  person  from 
being  deprived  of  property  without  due  process  of  law.     Id. 

III.  Power  of  State  liEoisLATUBE  to  Apply.  Limitations  to  Ex- 

isting Causes  of  Action. 

It  is  within  tlie  constitutional  power  of  the  Legislature  to  require,  as 
to  existing  causes  of  action,  that  suits  for  their  enforcement  shall  be 
barred  unless  brought  within  a  less  period  than  that  prescrilied  when 
the  contract  was  made,  or  the  liability  incun-ed,  from  whicli  the 
cause  of  action  arose.  The  exertion  of  this  power  is,  tlierefore,  sub- 
ject to  the  fundamental  condition  that  a  reasonable  time,  taking  all 
the  circumstances  into  consideration,  be  given  by  the  new  law  before 
the  bar  takes  effect.     Koshhonong  v.  Burton,  152. 

IV.  Power  to  Declare  Meaning  of  Statute. 

If  interest  upon  interest,  whether  arising  upon  express  or  implied 
agreement.  Is  allowed  by  the  local  law  at  the  time  of  the  contract, 
that  right  cannot  be  impaired  by  a  subsequent  legislative  declaration 
as  to  what  was.  In  the  judgment  of  that  department,  the  true  intent 
and  meaning  of  the  statutes,  prescribing  and  limiting  the  rate  of  in- 
terest, in  force  when  the  contract  was  made.  The  utmost  effect  to 
be  given  to  such  legislative  declaration  is  to  regard  it  as  an  alteration 
of  the  existing  law  in  its  application  to  future  transactions.     Id. 

V.  Commercial  Clause  op  Federal  Constitution. 

1.  A  telegraph  company  Is  an  instrument  of  commerce,  and,  if  it 
accepts  the  provisions  of  the  lynited  States  Revised  Statutes  In  re- 
gard to  telegraph  companies,  is  a  goverjiraent  agency.  Telegraph  Co. 
v.  Texas,  447. 

2.  A  tax  by  a  State  of  a  certain  amount  for  every  message  sent  by  a 
telegraph  company  is  constitutional  only  as  respects  messages  from 
one  place  to  another  within  its  own  limits.  Attempts  to  tax  messages 
sent  out  of  the  State  are  void  as  being  regulations  of  interstate  com- 
merce; and  attempts  to  tax  government  messages  are  void  as  burdens 
,on  the  constitutional  agencies  of  the  Federal  government.    Id. 

3.  A  city  ordinance  impo?hig  a  rate  of  charge  on  vessels  landing  at 
wliarves  owned  by  the  city,  graded  according  to  their  tonnage,  and 
also  a  penalty  for  landing  anywhere  else  than  at  such  wharves,  is 
neither  a  tax  in  a  general  sense,  nor  a  tax  on  tonnage  In  the  meaning 
of  the  United  States  Constitution.  Packet  Co.  v.  Board  of  Trustees, 
811. 

4.  A  city,  if  allowed  by  its  charter,  has  a  right  to  build  such  wharves 
and  charge  for  their  use,  and  also  to  prescribe  where  vessels  shall  land 
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and  discharge  cargo ;  and  the  exercise  of  such  right,  if  a  regulation 
of  commerce  at  all,  is  valid  as  long  as  Congress  fails  to  make  any 
provision  on  the  subject.     Id. 

5.  Although  relief  might  probably  be  given  against  an  oppressive 
abuse  in  the  exercise  of  such  right  and  in  the  i-ates  of  wharfage 
chai'ged,  yet  the  facts  alleged  in  the  case  at  bar  do  not  prove  that  the 
rates  in  question  are  excessive.    Id. 

6.  The  court,' after  reviewing  the  congressional  legislation  on  tlie 
subject  of  bridging  the  public  waters  of  the  United  States,  and  especi- 
ally the  act  passed  May  3,  1869,  authorizing  the  construction  of  the 
Newport  and  Cincinnati  biidge,  which  contain(-'d  a  reservation  of  the 
right  to  withdraw  assent  in  case  tlie  free  navigation  of  the  river  shall  be 
substantially  and  materially  obstructed,  decides  that  the  United  States 
are  not  liable  for  the  cost  imposed  upon  tlie  bridge  companj'-  by  the 
alterations  made  necessary  by  the  subsequent  act  of  March  3,  1871, 
the  right  to  impose  such  requirements  being  a  limitation  which  formed 
a  part  of  the  original  grant.     Bridge  Co.  v.  United  States,  878. 

7.  And  this  is  true  notwithstanding  any  rights  conferred  upon  the 
bridge  company  by  State  law,  such  rights  being  subject  to  the  supreme 
power  of  Congress.     Id. 

8.  The  question  whether  a  bridge  is  such  an  obstruction  to  naviga- 
tion as  to  justify  Congress  in  withdrawing  a  consent  previously  given 
to  its  erection  is  a  question  to  be  decided  by  Congress,  and  is  not  a 
judicial  question  for  the  courts.     Id- 

9.  Although  the  franchise  to  erect  a  bridge  is  a  species  of  jDroperty, 
yet  from  its  origiu-its  continued  existence  was  dependent  on  the  will 
of  Congress,  and  it  might  be  altered  or  abolished  without  making 
compensation.     Id. 

VI.  Louisiana  Funding  Act. 

A  funding  act  of  a  State  authorizing  the  funding  of  its  debt,  but  ex- 
cluding from  its  provisions  some  bonds  of  dbubtf ul  validity  until  their 
validity  was  established  by  a  decree  of  a  court  in  a  proceeding  pro- 
vided for  that  purpose,  does  not  impair  the  obligation  of  those  bonds, 
even  though  in  that  special  proceeding  proof  of  their  invalidity  is  al- 
lowed as  against  a  bona-Jide  holder.  Guaranty  Co.  v.  Board  of 
Liquidation,  508. 

VII.  Pbovision  Kbquiring  Statute  to  Embrace  but  One  Object. 

An  act  "to  consolidate  the  city  of  New  Orleans,  and  to  provide  for 
the  government  and  administration  of  its  affairs,"  which  provides  for 
the  funding  of  the  municipal  indebtedness,  is  not  repugnant  to  tlie 
article  of  the  State  Constitution  which  requires  every  legislative  act 
to  embrace  but  one  object,  which  sliall  be  expressed  in  its  title ;  for 
the  requirement  of  the  Constitution  is  satisfied  if  the  diffei'ent  pro- 
visions of  the  act  are  all  germane  to  tlie  general  subject  indicated  by 
the  title.    Louisiana  v.  Pilshury,  514. 

VIII.  Provision  Requiring  Uniformity  of  Taxation. 

Article  127  of  the  Louisiana  Constitution  of  184:5,  providing  that 
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"  taxation  shall  be  equal  and  nnifonn  throughout  the  State,"  and  that 
"  no  one  species  of  property  shall  be  taxed  higher  than  another  spe- 
cies of  property  of  equal  value  on  which  taxes  shall  be  levied,"  ap- 
plies only  to  State  and  not  to  municipal  taxation,  and  did  not  require 
that  all  property  in  the  State  should  be  taxed,  but  simply  that  all 
property  wliich  was  taxed  should  be  equallj"-  taxed.     Id. 

IX.  Obligation  of  Contracts— Act  Impairing  Bemedy. 

1.  The  act  of  the  Louisiana  Legislature  of  March  6, 1876,  funding  the 
former  debts  into  premium  bonds,  providing  that  a  certain  number  of 
these  should  be  paid  each  year,  determinlrtg  what  ones  were  to  be  paid 
by  chance  in  a  lottery,  providing  a  certain  tax  for  the  payment  of 
the  ones  so  selected,  and  postponing  for  fifty  years  the  payment  of 
either  principal  or  interest  of  the  remainder,  repealing  the  special  tax 
above  mentioned  and  the  power  of  the  city  council  to  levj'  any  tax  for 
the  payment  of  any  other  bonds  or  interest,  and  abolishing  the  writ 
of  mandamus  for  the  enforcement  of  payment  of  any  other  bonds,  is 
totally  null  and  void,  (1)  because  it  abolishes  the  special  tax  provided 
by  the  act  of  1852  and  provides  no  other  sufficient  ipeans  of  raising 
the  money  necessary  to  fulfill  the  contract  made  by  this  latter  act ;  (2) 
because  it  abolishes  the  remedj'  of  mandamus  existing  when  the  con- 
tract was  made,  and  substitutes  no  sufficient  remedj'  in  its  stead.    Id. 

2.  A  State  statute  which,  in  authorizing  a  city  to  convert  its  owner- 
ship of  a  valuable  property  held  for  the  use  of  the  public  into  the  shares 

,of  a  ioint-stock  corporation,  declares  that  these  shares  shall  be  exempt 
from  judicial  sale  for  the  debts  of  the  city,  does  not  impair  the  obli- 
gation of  contracts,  the  property  so  converted  having  been  equally 
exempt.    New  Orleans  v.  Morris,  802. 

X.  See  Admiralty. 

CONTKACTS. 

I.  Construction  of. 

A  contract  with  a  company  furnishing  building  stones  in  which  the 
party  receiving  them  agreed  to  pay  "  the  sura  of  65  cents  per  cubic  foot 
forall  stones  when  the  quarried  dimensions  do  not  exceed  20  cubic  feet 
in  each  stone,  and  one  cent  additional  for  every  cubic  foot  of  those 
having  such  dimensions  exceeding  20  feet,"  construed  to  mean  that 
the  additional  compensation  was  to  be  estimated  on  every  cubic  foot 
contained  in  blocks  exceeding  20  feet  in  dimensions,  and  not  merely 
on  every  cubic  foot  in  excess  of  20  feet  in  such  blocks.  United 
States  V.  Granite  Co.,  312. 

II.  Effect  of  Breach  by  one  Party— Damages. 

A  book  agent  contracts  with  a  publishing-house  to  canvass  for  a  cer- 
tain work  to  be  published  in  serial  volumes.  After  having  obtained 
subscribers  in  large  numbers,  he  takes  the  agency  from  another  house 
to  canvass  for  a  rival  edition  of  the  same  work,  and  induces  many  of 
theformer  subscribers  to  take  for  the  volumes  not  yet  issued  the  rival 
edition.     On  applying  to  the  house  first  employing  him  to  furnish 
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volumes  to  fill  his  orders,  they  refuse  to  do  so,  except  for  cash  accono 
panying  the  order :  Held — 

1.  That  having  abrogated  the  contract  by  his  own  act,  he  eoul 
uot  claim  the  benefit  of  a  provision  in  that  contract  giving  hin 
credit. 

2.  That  even  if  his  acts  did  not  amoniit  to  an  abrogation  of  th 
contract,  it  was. his  duty  to  save  himself  from  all  loss  possible  ;  anc 
he  conld  charge  the  delinquent  only  with  sucli  damages  as  he  couh 
not  i-easonably  prevent. 

3.  That  in  case  of  a  violation  of  a  contract  to  sell  on  a  certaii 
credit,  the  measure  of  damages  is.  interest  for  the  period  of  thi 
credit.     Wan'en  v.  Stoddart,  657. 

III.  AoT  Funding  New  Orleans  Debt. 

1.  Section  37  of  the  act  of  the  Louisiana  Legislature  of  February  23 
1852,  consolidating  into  one  the  three  previously  existing  municipali 
ties  within  the  limits  of  I^ew  Orleans,  adding  to  it  the  adjacent  citj 

,  of  Lafayette,  providing  for  funding  the  debts  of  the  old  corporations 
into  obligations  of  the  new,  and  providing  a  special  annual  tax  foi 
the  payment  of  the  interest  and  for  a  sinliing  fund,  became,  as  soon 
as  the  bonds  were  put  on  tiie  market  and  purchased,  a  contract',  oi 
which  tlie  provision  for  the  annual  tax  was  an  essential  part.  Louis- 
iana v.  Pilshury,  514. 

2.  A  change  of  judicial  construction  of  a  statute  or  of  the  organic 
law  is  prospective  onlyas  faras  it  affects  existing  contract  rights,   id!, 

3.  The  acceptance  by  the  creditors  of  their  interest  raised  in  a  dif- 
ferent mode  tlian  that  prescribed  in  the  contract  is  no  waiver  of  theii 
right  to  insist  on  the  contract.    Id. 

IV.  In  General. 

1.  Tlie  contract  of  Harvey  &  Livesey  with  the  United  States  to  build 
a  bridge  at  Eock  Island,  Illinois,  should  be  construed  in  connection 
with  tlie  advertisement  calling  for  bids  and  the  bids;  and  so  construed 
it  was  the  duty  of  the  government,  and  not  of  the  contractors,  to 
build  tlie  necessary  eoifer-dams.    Harvey  v.  United  States,  699. 

2.  The  special  act  of  Congress  for  their  relief  passed  August  14, 1876, 
does  not  limit  the  equitable  jurisdiction  of  the  Court  of  Claims  there- 
by conferred  to  the  mere  consideration  of  claims  for  labor  done  and 
materials  furnished,  but  authorized  it  to  adjust  the  accounts  between 
the  parties  for  all  demands  growing  out  of  the  contract.    Id. 

V.  See  Constitutional  Law;  Courts  of  the  United  States;  Grants. 

COBPOBATIONS. 
I.  Chaktebed  Eights  of  I^ew  Orleans. 

1.  The  right  of  the  city  of  New  Orleans  under  Louisiana  law  is  simply 
that  of  building  levees  and  wharves  on  the  river  banks  witliin  its  cor- 
porate limits  for  the  public  utility,  with  the  exceptions  established  by 
paramount  law,  and  of  collecting  reasonable  wharfage  for  tlieir  actual 
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use ;  but  it  has  not  the  exclusive  riglit  to  collect  wliavfas;e  within  such 
limits,  and  it  is  no  violation  of  its  rights  for  a  coi'poration  holding  by 
a  good  title  a  part  of  the  river  bank  to  collect  wliarfage  for  its  use. 
Railroad  Co.  v.  EUerman,  291. 

2.  Even  if  such  latter  corporation  has  not  under  its  cliarter  the 
rialit  to  collect  wharfage  and  its  acts  In  so  doing  are  ultra  vires,  yet 
one  v\ho  is  not  a  stoekholder,  and  wliose  legal  rights  are  not  invaded 
by  its  so  doing,  has  no  such  interest  as  entitles  him  to  set  up  such 
alleged  violation  of  its  charter  as  a  ground  of  enjoining  the  corpora- 
tion from  collecting  wharfage.     Id. 

II.  Consolidations. 

Bonds  voted  to  one  company  are  not  invalidated  by  being  deliv- 
ered to  a  consolidated  company  into  which  the  first  company  had  been 
merged,  and  which  under  a  State  statute  succeeded  to  all  the  rights 
and  privileges  of  the  first  company.     JSTew  Buffalo  v.  Iron  Co.,  3.53. 

III.  Charter  Exempting  prom  Taxation  Construed. 

1.  Under  a  charter  of  a  railroad  exempting  its  capital  stock  and 
dividends  to  a  certain  amount  from  taxation,  lands  granted  to  the 
company  b)-  the  State  to  aid  in  the  construction  of  the  railroad  are 
not  exempt.     Railroad  Co.  v.  Loftin,  3G1. 

2.  An  Arkansas  statute  providing  that  certain  swamp  lands  should 
be  exempt  from  taxation  for  ten  years  or  until  i-eclaimed,  construed  to 
mean  that  they  are  exempt  for  ten  years  if  not  sooner  reclaimed,  but 
that  the  exemption  ceases  on  reclamation.    Id. 

3.  A  section  of  the  charter  of  a  Louisiana  charitable  institution, 
enacted  in  1853,  provides  that  all  its  property  shall  be  exempt  from 
taxation  either  by  ttie  State,  pai'ish,  or  city  in  which  it  is  situated, 
any  law  to  the  centrary  notwithstanding :  Held,  That  this  exemption 
extended  to  all  property  used  by  the  corporation  for  tlie  purpose  of 
raising  revenue,  whetlier  such  property  was  acquired  before  or  after 
the  adoption  of  the  State  Constitution  of  1868  and  the  legislation 
adopted  in  pursuance  thereof  requiring  all  property  to  be  equally 
taxed  ;  and  that  the  one  liundred  and  eighteenth  section  of  the  State 
Constitution  of  1868  and  the  legislative  act  of  1871  in  pursuance 
thereof  impair  the  obligation  of  a  conti-act  in  so  far  as  they  attempt 
to  tax  such  property  of  the  chaiitable  institution.  St.  Anna'^s  Asylum 
V.  New  Orleans,  602. 

4.  And  the  four  liundred  and  thirty-eighth  article  of  the  civil  code, 
adopted  in  1825,  on  tlie  dissolution  of  corporations,  which  Is  a  part 
of  all  charters  granted  by  the  Legislature,  authorizes  tiie  amendment 
of  the  charter,  if  at  all,  only  on  making  proper  reimbursement,  which 
in  ilie  case  of  a  tax  law  would  balance  the  tax.     Id. 

IV.  Misnomer. 

The  mere  transposition  of  two  of  tiie  woi-ds  of  the  name  of  the 
railroad  to  which  the  aid  was  to  be  voted  in  the  petition  for  and 
notice  of  the  election  authorizing  the  subscription,  did  not  avoid  the 
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donation  nor  the  election,  it  being  evident  what  vaih-oacl  was  intended, 
Moultrie  Co.  v.  Fairfield.,  140. 

V.  OvEE-issuB  OF  Stock. 

1.  When  the  amount  of  the  capital  stock  of  an  incorporated  com- 
pany is  limited  by  its  charter,  all  stock  issued  in  excess  of  the  limit 
is  unauthorized  and  void.     Scovill  v.  Thayer,  179. 

2.  A  holder  of  such  unauthorized  stock  is  not  entitled  to  any  of  the 
rights,  or  subject  to  any  of  tiie  liabilities,  of  a  holder  of  authorized 
stock.     Id. 

3.  Holders  of  such  iniautliorized  stock  are  not  estopped  to  set  up  its 
invalidity  as  a  defense  to  an  action  in  the  interest  of  ci'editors  brought 
against  them,  to  recover  the  balance  unpaid  thereon,  by  the  fact  that 
they  attended  the  meeting  at  which  it  was  voted  to  issue  the  same,  or 
that  they  received  and  lield  certificates  therefor,  or  that  the  officers 
and  agents  of  the  company  represented  its  capital  to  be  equal  to  the 
amount  of  both  its  authorized  and  unauthorized  stock.    Id. 

4.  When  the  company  which  has  issued  stock  beyond  the  limit  pre- 
scribed by  its  cliarter  has  been  adjudicated  bankrupt,  tlie  holders  of 
the  unauthorized  stock  are  not  entitled  to  have  monej'  paid  thereon 
applied  as  a  credit  on  the  unpaid  balance  due  on  the  authorized  stoclt 
held  by  them.    Id. 

VI.  Assessments  on  Stock— Limitation  to  Suits  for. 

Subscribers  to  the  stock  of  an  incorporated  company  paid  twenty  per 
cent,  on  their  shares,  and  it  was  agreed  between  them  and  the  com- 
pany that  no  further  assessments  should  be  made  thereon,  and  certifi- 
cates for  full-paid  shares  were  issued  to  them.  The  company  was 
adjudicated  bankrupt,  and  it  became  necessary  to  assess  the  unpaid 
stock  to  satisfy  claims  of  creditors  of  the  company  :  Held — 

1.  That  the  agreement  between  the  company  and  its  stocl<holders 
was  in  equity  void  as  to  creditors. 

2.  That  before  an  action  at  law  could  be  maintained  by  tlie 
assignees  in  banki'uptcy  against  a  stockholder  to  recover  upon  his 
unpaid  subscription  of  stack,  some  proceeding  in  the  interest"  of 
creditors  in  a  court  of  competent  jcn-isdiction,  to  set  aside  the  agree- 
ment between  the  stockholders  and  the  company,  and  to  make  an 
assessment  upon  such  unpaid  stock,  was  necessary. 

3.  Tiia>  until  suoli  order  of  the  court  and  assessment,  or  some 
authorized  demand  upOn  tlie  stockliolder  to  pay  tlie  balance  due  on 
the  stock,  no  cause  Of  action  accrued  against  iiim  in  favor  of  the  as- 
signees, and  tlie  limitation  prescribed  by  the  second  section  of  the 
banlirnpt  act  did  not  begin  to  run  in  his  favor.    Id. 

VII.  Liability  of  Municipality  fob  Defects  in  Streets. 

In  a  suit  against  a  city  for  injuries  caused  by  the  unsafe  condition  of 
the  embankment  leading  to  a  bridge  to  which  a  street  of  tlie  city  ran 
the  fact  thai,  the  city  owned  stock  and  had  advanced  money  to  the 
corpoi-ation  whicli  held  the  title  to  the  bridge  does  not  make  the  city 
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l-esponsible  for  its  defects ;  but  the  question  is,  whether  the  city  by  its 
action  had  treated  ttie  erabauknient  as  a  street  or  an  extension  of  a 
street,  which  is  a  question  of  fact  for  the  jury,  and  an  instruction 
taliing  from  the  jury  the  rigtit  to  pass  on  tliis  question  is  erroneous. 
Manchester  v.  Ericssnn,  567. 
Vin.  I'owEK  OF  Louisiana  City,  Missouri,  to  Issue  Bonds. 

1.  The  city  of  Louisiana  liad,  under  the  twenty-ninth  section  of  the 
legislative  act  incorporating  the  Louisiana  and  Missouri  River  Eail- 
road,  the  right  to  subscribe  to  the  stoclf  of  said  railroad,  and,  under 
tlie  tenth  section  of  the  city  charter  passed  February  16,  1865,  the 
right  to  issue  bonds  to  pay  for  sucli  subscription,  if  authorized  by 
popular  vote.     Louisiana  City  v.  Taylor,  596. 

2.  Nor  is  this  power  so  conferred  by  tiie  charter  repealed  by  the 
Constitution  of  Missouri  that  took  effect  on  July  4,  1865,  that  being 
entirely  prospective;  nor  by  the  seventeentli  section  of  the  general 
railroad  law  of  Missouri  of  1866,  which  is  a  mere  enabling  act,  con- 
taining no  words  of  prohibition  and  not  inconsistent  witli  the  special 
power  previously  conferred  by  the  cliarter.    Id. 

DC.  PoWEK  of  Court  over  Management  op. 

Courts  will  not  examine  into  the  afi'airs  of  a  corporation  to  deter- 
mine the  expediency  of  its  action,  or  tlie  motives  for  it,  when  the 
action  itself  is  legal.     Ogleshy  v.  Attrill,  821. 

X.  What  Signature  by  Officers  Binds  Corporation. 

1.  A  bill  of  excliange,  headed  "Office of  Belleville  Nail  Mill  Co.," 
and  concluding  "charge  same  to  account  of  Belleville  Nail  Mill  Co., 
A.  B.,  Pres't ;  C.  D.,  Sec'y,"  is  tlie  bill  of  the  company  and  not  of  the 
individual  signers ;  and  a  declaration  tliereon  against  the  latter  as 
drawers,  setting  fortli  the  instrument,  and  alleging  it  to  be  their  bill 
of  exchange,  is  bad  on  demurrer.     Hitchcock  v.  Buchanan,  468. 

2.  A  statute  prohibiting  defendants  in  actions  upon  written  instru- 
ments from  denying  their  signatures,  except  under  plea  verified  by 
affidavit,  does  not  apply 'to  a  case  in  which  defendants  demur  because 
the  instrument  declared  on  appears  upon  its  face  to  be  the  contract  of 
their  principal  and  not  of  themselves.    Id. 

XI.  See  Constitutional  Law;  Equity;  Banks  and  Banking. 

CORPORATION   SECURITIES. 

I.  Presumptions  in  Favor  of  Bona-fide  Hoider. 

1.  The  act  of  Kansas  of  March  2, 1872,  i-equires  that  bonds  issued  by 
counties  to  aid  various  public  improvements,  if  subscribed  condition- 
ally, shall  be  deposited  with  the  State  treasurer  in  escrow  till  the  per- 
formance of  the  condition.  It  also  provides  that  the  holder  6t  such 
boiuls  shall  present  thein  to  tlie  State  auditor  for  registration,  who, 
on  being  satisfied  that  such  bonds  have  been  issued  according  to  the 
provisions  of  the  act,  and  that  they  are  genuine,  shall  register  them, 
and  certify  on  them  that  they  have  been  regularly  issued  and  are  gen- 
61  v4 


962  Index  of  Subjects. 


nine.  Certain  bonds,  nnconclitional  on  their  face,  issued  by  a  county 
in  Kansas,  were  fraiidnlently  put  into  circulation  without  passing 
tlirougli  the  hands  of  tlie  treasurer,  and  the  certificate  of  the  auditor 
fraudulently  obtained  :  Held — 

1.  That  the  act  did  not  require  as  a  necessary  prerequisite  to 
their  negotiability  that  they  should  in  all  cases  pass  through  the 
hands  of  the  treasurer  before  reaching  the  auditor. 

2.  That  the  action  and  certificate  of  the  auditor  is  conclusive 
evidence,  as  between  the  county  and  a  bona-fide  holder,  that  the 
bonds,  unconditional  on  their  face,  were  regularly  and  legally 
issued,  and  therefore  negotiable.  Lewis  v.  County  Commission- 
ers, 199. 

2.  A  legislative  act  requires  that  certain  bonds  of  a  citj'  must  be 
authorized  to  be  issued  by  a  majority  of  tlie  tax-payers.  By  the  char- 
ter of  the  city  at  the  time  of  tlio  election  in  question  only  tax-payers 
were  qualltied  voters.  Tlie  holder  of  the  bonds  in  suit  offered  to  prove 
this  by  the  poll-books,  which  showed  that  a  large  majority  of  the 
votes  cast  was  for  authorizing  the  issue  of  the  bonds,  but  did  not  show 
that  the  votei-s  were  tax-payers  :  Held,  That  the  plaintiff  was  not 
bound  to  prove  this  latter  fact,  but  that  it  would  be  presiiraed  that  the 
officers  conducting  the  election  received  the  votes  oulj'  of  those  prop- 
erly qualified,  and  hence  that  only  tax-payers  voted.  Haniiihal  v. 
Fauntleroy,  497. 

3.  A  city  which  has  by  a  local  statute  the  riglit  to  make  a  subscrip- 
tion on  condition  in  aid  of  a  railroad  cannot,  when  its  offlcers  have 
issued  its  bonds  containing  no  notice  in  their  recitals  of  any  condition, 
set  up  as  against  a  hona-fide  holder  that  the  bonds  are  void  for  non- 
compliance with  certain  conditions,  even  though  the  statute  authoriz- 
ing their  issue  expressly  provides  that  thej^  shall  not  be  valid  till  such 
conditions  are  complied  with.    Insurance  Co.  v.  Bruce,  664. 

4.  Kohn  V.  Eagle,  84  111.,  292,  distinguished.    Id. 

5.  Whether  bonds  of  a  city  issued  to  malje  a  donation  to  a  manufac- 
turing company  managed  by  private  enterprise  are,  in  tlie  sense  of 
the  law,  foi-  a  mun.icipal  purpose  or  not,  yet  where  those  bonds  recite 
on  tlieir  face  that  they  were  issued  for  municipal  purposes,  the  city  is 
estopped,  as  against  a  bona-Jlde  holder,  from  setting  up  that  they 
were  not  issued  for  a  municipal  purpose.     Ottawa  v.  Bunk,  679. 

6.  County  bonds  issued  in  Missouri  by  a  de  facto  County  Court, 
sealed  with  tlie  seal  of  the  court  and  signed  by  the  de  facto  president, 
cannot  be  Impeaclied  in  tlie  hands  of  an  innocent  holder  by  showino- 
that  the  acting  president  was  not  de  jure  one  of  the  .justices  of  the 
court.    Ralls  Co.  v.  Douglass,  102. 

7.  It  cannot  be  set  up  as  a  defense  to  bonds  issued  by  counties  in 
Missouri  in  payment  of  subscriptions  to  the  capital  stock  of  a  com- 
pany, and  in  tlie  hands  of  innocent  holders,  that  the  company  to 
whose  stock  the  subscription  was  made  was  not  organized  within  the 
time  limited  by  its  charter.    Id. 
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8.  In  a  suit  on  certain  conpon  bonils  of  a  county,  to  which  the  de- 
fense was  made  tliat  the  county  had  issued  more  bonds  than-  was 
allowed  by  law,  held,  on  the  facts,  that  the  class  known  as  donation 
bonds  were  first  authorized,  and  were  valid,  even  conceding  that  the 
alleged  limit  in  amount  was  exceeded  by  the  class  known  as  subscrip- 
tion bonds.     Moultrie  Co.  v.  Fairfield,  140. 

9.  Inasmuch  as  the  bonds  showed  their  regularity  on  their  face  and 
the  authority  under  which  they  were  issued,  the  bona-fide  holdei'  was 
not  beund  to  look  further  and  inquire  whether  the  limit  in  amount 
had  been  exceeded.    Id. 

II.  When  Negotiable  by  Delivery. 

By  the  decisions  of  the  Illinois  court  of  last  resort  municipal  bonds 
payahle  to  bearer,  or  to  some  named  person  or  bearer,  are  negotiable 
by  delivery  only,  so  as  to  authorize  the  holder  to  sue  in  his  own  name, 
and  do  not  require  any  indorsement  to  pass  title.  Ottawa  v.  Bank, 
679. 

III.  Bonds  Issued  by  Nebraska  Precincts— Remedies  on. 

1 .  In  Nebraska,  bonds  issued  by  authority  of  a  vote  of  a  precinct  for 
public  purposes  must  be  in  the  name  of  the  county  of  which  that  pre- 
cinct forms  a  part, — a  precinct  being  a  mere  subdivision  of  a  county, 
and  not  a  separate  political  entity, — and  suit  on  such  bonds  must  be 
against  the  conntj',  the  judgment  to  be  paid  bj'  a  tax  levied  only  on 
the  taxable  property  of  the  precinct.     Davenport  v.  Dodge  Co.,  305. 

2.  Although  the  State  statute  authorizing  the  issue  of  such  bonds 
provides  the  special  remedy  of  a  mandamus  for  their  enforcement,  yet 
inasmuch  as  a  suit  to  get  judgment  on  bonds  or  coupons  is  part  of  the 
necessary  machinery  of  the  Federal  courts  in  enforcing  the  writ  of 
mandamus — which  is.  in  such  courts,  in  the  natiu-c  of  an  execution, 
and  will  not  be  issued  till  judgment  is  obtained — a  suit  to  obtain  such 
judgment  is  maintainable.     Id. 

IV.  What  Subsequent  Agreement  Makes  Negotia:)^e. 

A  bond  of  a  South  Carolina  corporation  made  originally  payable  to 
"  W.  J.  Gayer,  receiver,"  but  with  a  subsequent  indorsement  by  the 
obligor  agreeing,  in  consideration  of  forbearance,  to  pay  to  bearer, 
becomes  by  such  indoi;sement  a  negotiable  instrument,  although  un- 
der seal,  and  its  holder  may  sue  on  it  in  the  Federal  courts,  although 
the  original  obligee  could  not.  Mining  and  Manufacturing  Co.  v. 
Bradley,  3S4. 

V.  In  General. 

1.  Where  a  county  judge  made  an  order  for  tiie  issue  of  certain 
bonds,  assuming  to  act  under  a  State  law,  and  on  appeal,  by  the  tax- 
paj-ers  this  order  was  reversed,  such  judgment,  between  the  original 
parties  to  the  bonds  was  equivalent  to  a  refusal  to  make  the  original 
order,  and  the  bonds  issued  under  it  are  in.v>ilid  as  betflieen  such  par- 
ties. Stewart  v.  Lansing,  85. 
C 
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2.  A  jiidgment  that  a  party  is  a  honorfide  owner  of  certain  coupons 
Ooes  not  establisfi  that  he  is  the  hona-flde  owner  of  the  bonds.     Id. 

3.  The  plaintiff  iield  on  the  facts  not  to  liave  proved  that  lie  was  a 
bona-flde  holder  of  certain  bonds.    Id. 

4.  Bonds  issued  by  counties  in  Missouri  in  1870  and  1871  in  pa}'- 
nient  of  subscriptions  to  railroad  stock,  without  a  vote  of  the  people, 
are  valid  if  tiie  subscription  was  made  under  authority  of  charters 
granted  in  1857,  wtiich  did  not/require  such  vote,  the  State  Constitu- 
tion of  186.5  liaving  been  construed  at  the  time  qf  the  issue  of  such 
bonds  not  to  be  retroactive.     Ralls  Co.  v.  Douglass^  102. 

5.  County  bonds  and  coupons  issued  in  1870  and  1871  in  payment 
of  subscriptions  to  railroad  companies  were  not  required  to  be  stamped 
by  tlie  Uiiited  States  internal  revenue  \a,\v&  in  force  at  tlie  time  of  their 
issue,  being  exempt  from  taxation  as  official  instruments  issued  bj' 
the  officers  of  any  State,  county,  town,  or  otiier  municipal  corporation. 
Id. 

6.  Tlie  execution  of  the  bonds  not  being  denied  under  oath,  it  was 
not  necessary,  according  to  Missouri  practice,  to  prove  the  ordi-r  of 
the  Comity  Court  authorizing  their  execution.     Id. 

7.  Bona-fide  ownership  of  the  coupons  sued  on  being  denied,  it 
was  not  only  proper  but  necessary  to  prove  it.     Id. 

8.  One  section  of  the  charter  of  a  railroad  provided  tliat  the  coun- 
ties along  its  line  niiglit  make  subscriptions  or  donations  to  the  railroad 
aftel-  a  popular  vote  autiiorizing  it;  and  another  section  provided  that 
a  particular  county  might,  by  its  board  of  supervisors,  make  a  sub- 
scription of  a  certain  amount,  and  did  not  require  a  popular  vote  : 
fleZd,  That  the  two  sections  were  not  inconsistent,  and  that  a  dona- 
tion might  be  made  under  one  and  a  subscription  under  the  other. 
Moultrie  Go.  v.  Fairfield,  140. 

9.  It  appearing  that  the  donation  was  authorized  in  1869,  the 
bonds  were  not  invalidated  by  the  amended  Constitution  of  Illinois 
of  1870,  but  come  within  the  proviso  of  the  first  additional  section  of 
the  same.     Id. 

10.  It  is  no  defense  to  a  suit  on  tlie  bonds  that  the  payment  of  tlie 
same  will  require  the  levy  of  a  tax  greater  than  the  State  Constitution 
allows,  even  if  the  constitutional  limit  applies  to  the  case  at  bar;  as 
to  which  the  court  expresses  no  opinion.     Id. 

11.  Limitation  under  the  statutes  of  Wisconsin  to  actions  upon  cou- 
pons of  municipal  bonds  issued  in  1857,  payable  twenty' years  after 
date.  The  cause  of  action  upon  a  coupon,  wliether  detached  from  the 
bond  or  not,  h(!ld  to  accrue,  and  limitation  to  commence,  from  its 
maturity ;  reaffliming  Amy  v.  Dubuque.  98  U.  S.,  471.  Koshkonong  v. 
Burton,  152. 

COSTS. 

Appkals  feom  Decrees  fob— Administration  op  Trust  Funds. 

1.  Whilst  in  ordinary  cases  an  appeal  does  not  lie  from  a  decree  in 

equity  for  costs  only,  j'et  it  does  lie  when  the  costs  are  directed  to  be 
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paid  not  by  a  particular  party,  but  out  of  a  fund  in  the  hands  or  under 
,  tlie  control  of  the  court.     Trustees  v.  Greenough,  826. 

2.  A  decree  made  by  a  Circuit  Court  of  the  United  States  direct- 
ing the  payment  of  costs  and  expenses  out  of  a  fund  in  court  to  tiie 
complainant — the  fund,  in  the  meantime,  remaining  in  the  court  in 
course  of  administration — is  pre  tanio  a  final  decree  from  which  an 
appeal  will  lie  to  this  court.     Id. 

3.  It  is  a  general  principle  that  a  trust  estate  must  bear  the  neces- 
sary expenses  of  its  administration.    Id. 

4.  One  jointly  interested  with  others  in  a  common  fund,  and  who,  in 
good  faith,  maintains  the  necessary  litigation  to  save  it  from  waste  and 

,  destruction  and  secure  its  proper  application,  is  entitled  in  equity  to 
reimbursement  of  his  costs  as  between  solicitor  and  client,  cither  out 
of  the  fund  itself,  oi-  by  proportional  contribution  from  those  who 
receive  the  benefit  of  the  litigation.     Id. 

5.  Where  a  lai-ge  number  of  bonds  issued  by  a  corporation  are  se- 
cured by  a  trust  fund  which  is  being  wasted  and  misapplied  by  the 
trustees,  or  which  they  refuse  or  neglect  to  apply  to  the  payment  of 
the  bonds,  a  holder  of  a  portion  of  such  bonds  who,  in  good  faith,  files 
a  bill  to  secure  the  due  application  of  the  fund,  and  succeeds  in  bring- 
ing it  under  the  control  of  the  court  for  the  common  benefit  of  the 
bondholders,  is  entitled  to  have  his  costs,  counsel  fees,  and  necessary 
expenses  of  the  litigation — that  is  to  saj',  his  costs  as  between  solic- 
itor and  client — paid  out  of  the  fund  before  its  distribution.    Id. 

6.  Such  a  complainant,  however,  is  not  entitled  to  an  allowance  for 
ills  private  expenses,  such  as  traveling  tares  and  hotel  bills,  nor  for 
his  own  time  or  personal  services.    Id. 

7.  The  practice  of  allowing  large  and  extravagant  counsel  fees  and 
commissions  to  trustees,  complainants,  and  receivers,  and  their  coun- 
sel, to  be  paid  out  of  trust  funds  under  the  control  of  the  court,  com- 
mented on  and  disapproved.    Id. 

COUNSEL  PEES. 
See  Vosts;  Mvidence. 

COUBT   OF   CLAIMS. 
See  Claims  against  Government, 

DOUBTS  OF  THE  UNITED  STATES. 

I.  Matter  in  Disputk. 

1.  In  a  case  where  various  laud-owners  are  assessed  by  court  commis- 
sioners, each  for  small  sums,  on  their  Jands,  although  the  aggregate 
of  such  assessments  may  exceed  $5,000,  yet,  inasmuch  as  they  are 
liable  each  only  for  his  own  assessment,  the  matter  in  dispute,  as 
regards  their  right  to  appeal,  is  the  separate  amount  assessed  against 
each,  and  not  the  ivggregate  of  such  amounts.    Russell  v.  Stansell,  221. 
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2.  Where  certain  creditors,  secured  by  assio'iiment  brino;  a  suit  on 
behalf  of  all  creditors  secured  thereby  to  set  aside  a  prior  assignment, 
and,  on  an  adverse  decision,  appeal,  the  matte)'  in  dispute  as  regards 
them  is  simply  their  proportionate  share  of  the  fund  that  would  be 
realized  in  the  event  of  success,  and  not  the  entire  fund ;  nor  can  any 
portion  of  the  fund  that  would  go  to  creditors  not  before  the  court 
be  taken  into  account.     Chatfield  v.  Boyle,  81. 

3.  Where  the  officer  of  a. county  enters  into  contracts  to  sell  dif- 
ferent pieces  of  land  of  the  county  to  dilt'erent  parties,  who  sub- 
sequently, on  the  failure  of  the  county  authorities  to  comply  with 
the  contract,  all  sell  ttieir  interests  to  one  party,  and  he  tenders  the 
amount  necessary  to  entitle  him  to  enforce  such  contracts,  the  raattei' 
in  dispute,  as  regards  his  right  to  app'ea!,  is  the  amount  so  tendered, 
even  though  his  separate  vendors  would  not  have  hail  the  right  of 
appeal ;  and  the  county  and  its  officers  are  real  parties  in  interest 
in  such  a  suit,  filthough  it  was  the  duty  of  the  governor  of  tlie  State 
to  issue  the  patent.     Corbin  v.  Black  Hawk,  632. 

I.  Contents  of  Contbact  undeb  Section  629  U.  S.  Eevised 

Statutes. 

1.  The  contents  of  a  contract,  in  the  sense  of  section  629  of  the 
Revised  Statutes  of  the  United  States,  are  the  rights  created  by  it  in 
favor  of  a  pai'ty  in  whose  behalf  stipulations  are  made  in  it  which 
he  has  a  right  to  enforce  in  a  suit  founded  on  the  contract;  and  a 
suit  to  enforce  such  stipulations  is  a  suit  to  recover  such  contents. 
Id. 

2.  Hence,  where  a  county  commissioner  sells  different  pieces  of  land 
to  different  parties,  who  sell  and  convey  their  interests  to  one  party, 
and  he  tenders  the  amount  necessary  for  the  enforcement  of  the  con- 
tracts, the  Federal  Circuit  Court  has  no  jurisdiction  of  a  suit  brought 
by  him  to  enforce  such  contracts,  unless  his  assignors  miglit  also  have 
sned  in  It.    Id. 

II.  PowEB  TO  Adopt  Pboceedings  fob  Discoveby  undeb  Sec- 

tion 916  U.  S.  Revised  Statutes. 

1.  The  proceeding  in  aid  of  execution  in  its  present  form  in  New 
York,  allowing  a  judoment  debtor  to  be  summoned  before  a  referee 
and  required  to  disclose  his  property,  is  a  statutory  process,  much 
more  extensive  than  the  power  of  tlie  court  of  chancery  as  admin- 
istered independent  of  statute.    Exparte  Boyd,  750. 

2.  But  even  though  the  proceeding  may  have  had  historically  its 
origin  in  the  chancery  courts,  yet  being  only  an  auxiliary  remedy  for 
discovery  merely,  and  being  merely  in  aid  of  the  legal  right,  it  ceased 
as  soon  as  the  common -law  courts  became  armed  with  adequate 
powers  to  execute  their  own  process,  and  could  be  conferred  on 
common-law  courts  as  a  part  of  their  own  process,  and  became  a 
common-law  remedy  concurrent  with  the  ancient  equitable  remedy. 
Id. 
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3.  Hence  it  may  constitutionally  be  adopted  by  the  Federal  conrts 
under  section  916  of  the  United  States  Revised  Statutes,  as  a  part  o 
their  procedure.    Id. 

IV.  Appeals  from  Wyoming  Supebme  Court. 

Under  sectioits  702  and  1909  of  the  Revised  Statutes  of  the  Unitec 
States  the  amount  i-equired  to  appeal  from  the  Supreme  Court  o 
Wyoming  to  this  court  is  one  tliousand  dollars,  and  that  also  in  case 
wliere  the  United  States  are  appellants.  United  States  v.  RailroM 
Co.,  303. 

V.  How  FAB  FOLLOW  STATE  DECISIONS. 

1.  It  is  the  duty  of  the  Federal  coiu-ts  in  all  cases  within  tlieir  juris 
diction  dependinj^  on  local  law  to  administer  that  law,  so  far  as  i 
affects  contract  obligations  and  rights,  as  it  was  judicially  expoundp( 
at  the  time  sucli  obligations  were  incurred  or  such  rights  accrued  ;  am 
they  do  not  feel  bound  to  follow  later  decisions  of  the  State  court 
modifying  the  rule  previously  expounded  by  them,  in  respect  to  con 
tracts  made  on  the  faith  of  the  law  as  first  expounded.  Taylor  v 
Ypsilanti,  326. 

2.  A  decision  of  the  court  of  last  resort  in  a  State  as  to  wlien  a  cer 
tflin  section  of  the  State  Constitution,  relating  to  municipal  subscrip 
tions  to  railroads  or  private  corporations,  took  effect,  which  had  beer 

'         assumed  as  correct  in  several  decisions  of  this  court,  followed  by  thi; 
court.     Wade  v.  Walnut,  398. 

VI.  How  Requisite  Citizenship  Must  Appear. 

The  citizenship  which  would  oust  the  jurisdiction  of  the  Federii 
courts  must  be  made  to  appear  of  record,  and  it  will  not  be  presumei 
that  a  party  who  might  defeat  the  jurisdiction  was  a  citizen  at  the  in 
stitution  of  the  suit  merely  because  he  was  such  at  the  time  of  tli' 
transaction  out  of  which  the  suit  arose.  Mining  and  Manufacturini 
Co.  V.  Bradley,  884. 

VII.  When  District  Judge  Cannot  Vote  in  Circuit  Court. 

At  the  hearing  in  the  Circuit  Court  of  an  appeal  from  the  Distric 
Court,  the  district  judge  who  rendered  the  judgment  appealed  froo 
cannot,  under  section  614  of  the  Revised  Statutes,  give  a  vote,  evei 
by  consent  of  parties,  when  another  judge  is  present ;  and  the  casi 
cannot  be  brought  to  this  court  upon  a  certificate  of  division  of  opin 
ion  between  him  and  the  other  judge.     United  State.?  v.  Emholt,  452 

VIII.  Mode  of  Reviewing  Information  for  Forfeiture. 

An  information  for  a  forfeiture  under  the  internal  revenue  law 
cannot  be  brought  from  the  Circuit  Court  to  this  court  by  appeal 
Id. 

IX.  &e&  Error  and  Appeal;  Admiralty. 

COURTS-MARTIAL. 

1.  Under  tlie  sixty-second  article  of  war  a  court-martial,  even  i 
times  of  peace,  lias  jurisdiction  to  try  a  soldier  for  an  asfeault  wit 
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intent  to  kill  a  prisoner  confined  in  a  jail  over  which  lie  was  at  the 
time  standing  guard,  such  a  crime  being  clearly  to  the  prejudice  of 
good  order  and  military  discipline.     Ex  parte  Mason,  820. 

2.  The  fifty-eighth  and  .fifty-ninth  articles  of  war  do  not  apply  to 
such  a  case,  it  being  in  time  of  peace,  and  tfie  application  for  the 
suriender  of  the  offender  to  the  civil  authorities,  rlientioned  in  the 
fifty-ninth  article,  not  having  been  made.    Id. 

3.  The  ninety-seventh  article  of  war  merely  prohibits  the  conrtfrom 
sentencing  to  imprisoinnent  in  the  penitentiary  in  eases  where,  if  the 
trial  had  been  for  the  same  act  In  the  civil  courts,  that  conld  not  be 
done,  but  does  not  prohibit  a  court-martial  from  punishing  "conduct 

•to  the  prejudice  of  good  order  and  military  discipline  "  by  confine- 
ment in  the  penitentiary,  nor  from  superadding  tlie  punishment  of 
forfeiture  of  pay  and  dishonorable  discharge.    Id. 

CEIMES. 

I.  Intoxication  in  Mitigation. 

Under  a  statute  establishing  degrees  of  the  crime  of  murder,  and 
providing  that  willful,  deliberate,  malicious,  and  premeditated  killing 
shall  be  murder  In  the  first  degree,  evidence  that  the  accused  was  in- 
toxicated at  the  time  ofcthe  killing  is  competent  for  the  consideration 
of  the  jury  upon  tlie  question  whether  he  was  in  such  a  condition  of 
mind  as  to  be  capable  of  deliberate  premeditation.  Hopt  v.  Utah 
Territory,  115. 

II.  Indictments  fob  Countebfeitinq. 

An  indictment  on  section  .5431  of  theBevlsed  Statutes,  alleging,  in  the 
words  of  the  statute,  that  the  defendant  feloniously,  and  with  intent 
to  defraud,  did  pass,  utter,  and  publish  a  faUely-made,  forged,  coun- 
teifeited  and  altered  obligation  of  the  United  States,  but  not  further 
alleging  that  the  defendant  knew  it  to  be  false,  forged,  counterfeited, 
and  altered,  is  insnflScient,  even  after  verdict.  United  States  v.  OarU, 
611. 

III.  See  Courts-Martial. 

CKOSS-APPEALS. 

See  Admiralty. 

CUSTOMS  AND  DUTIES. 

On  Torchon  Laces. 

Torchon  laces  are  subject  to  the  duty  of  thirty  per  cent.  Imposed  on 
"thread  lace  and  Insertings,"  and  not  to  that  of  forty  per  cent,  im- 
posed on  manufactures  of  flax,  or  of  which  flax  is  the  component 
material  of  chief  value  "  not  otherwise  provided  for."  Smith  v.  Field 
317. 

DAMAGES. 
See  Admiralty;  Equity;  Patents;  Contracts;  Sale. 
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DESCENTS. 

See  Aliens. 

DISCOVERT. 
See  Courts  of  the  United  States. 

EQUITY. 

I.  Jurisdiction  on  Ground  op  Avoiding  Multiplicity  of  Suits. 

Wliere  a  statute  makes  the  stockholflui's  of  a  corporation  jointly 
and  severally  liable  for  its  debts  nnder  certain  circnmstances,  a  court 
of  equity,  iiaving  acquired  jurisdiction  to  enforce  tlie  lien  of  a  debt 
dlie  by  the  corporation,  may,  in  the  same  proceeding,  to  avoid  multi- 
plicity of  suits,  enforce  the  individual  liability  of  the  stockholders. 
Mining  and  Manufacturing  Co.  v.  Bradley,  384. 

II.  Injunctions. 

1.  A  court  of  equity  has,  as  an  inherent  power  independent  of  stat- 
ute, the  right  to  impose  terms  or  require  security  for  damages  from 
the  party  applying  for  an  injunction  ;  and  this  power  is  inherent  in 
the  Federal  Circuit  Courts,  as  courts  of  chancery,  independent  of  stat- 
ute.    Russell  V.  Farley,  410. 

2.  And  having  the  power  of  imposing  terms,  it  has  also  the  power 
to  mitigate  fhem  or  relieve  from  tliem.     Id. 

3.  It  seems  that  the  chancery  court  which  awarded  the  injunction 
has  the  inherent  power,  on  deciding  against  the  complainant,  to  pro- 
ceed in  the  same  suit  to  assess  the  damages  arising  from  the  in- 
junction, and  will  not  leave  the  parties  to  an  action  at  law  on  the 
injunction  bond.     Id. 

4.  Tlie  decision  of  the  inferior  court  on  the  amount  of  damages  sus- 
tained by  an  injunction  suit  is  so  much  a  matter  of  discretion  that  it 
will  require  a  very  clear  case  for  this  court  to  reverse  it.    Id. 

III.  Failure  of  Jurisdiction  after  Proofs  Taken. 

1.  Whei-e  a  cause  of  action  cognizable  at  law  is  entertained  in  equity 
on  the  ground  of  some  equitable  relief  sought  by  the  bill,  which,  i^  turns 
out,  cannot,  lor  defect  of  proof  or  other  reason,  be  granted,  the  court 
is  without  jurisdiction  to  proceed  further,  and  should  dismiss  the  bill 
and  remit  the  cause  to  a  court  of  law.    Mitchell  v.  Dowell,  763. 

2.  Hence,  wliere  a  suit  in  chancery  was  instituted  to  foreclose  a 
mortgage  securing  certain  notes,  and  the  mortgage  turns  out  on  the 

'     proofs  to  be  void,  the  court  has  no  jurisdiction  to  give  a  personal 
decree  on  the  notes,  and  should  dismiss  the  bill  without  prejudice.   Id. 

IV.  See  Contracts;   Courts  of  the  United  States;  Patents;   Grants. 

EBROB  AND  APPEAL, 

I.  Allowance  op  Appeal. 

The  acceptance  of  security  and  signing  of  a  citation  by  the  circuit 
judge  is  in  legal  effect  the  allowances  of  an  appeal,  and  no  formal, 
order  of  allowance  is  necessary.     Brandies  v.  Cochrane,  223. 
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II.  Appeals  from  Tereitoeial  Courts. 

The  act  of  Congress  oi  April  7,  1874,  in  relation  to  appellate  pro- 
ceetlings  from  territorial  conrts,  held  to  require  all  cases  in  which 
there  is  not  a  trial  by  jnry  to  be  bronglit  to  tliis  court  by  appeal,  and 
not  by  writ  of  error;  and  held  to  apply  to  all  territorial  courts,  and 
not  merely  to  those  where  the  distinetiou  between  suits  at  law  and  in 
equity  had  been  abolished.  Hecht  v.  Eoughton,  301  ;  U.  S.  v.  Bail- 
road  Co.,  303 ;  Bonnifield  v.  Price,  357 ;  Upton  v.  Mason,  478;  Upton 
V.  Steele,  479. 

III.  Statement  op  Facts. 

1.  In  cases  of  trials  not  by  jury  a  statement  of  facts  is  necessary  to 
enable  this  court  to  review  the  decision  of  the  lower  court.  Bonni- 
field V.  Price,  357. 

2.  Where  equitable  jurisdiction  is  conferred  in  a  special  case  by  a 
special  act,  no  statement  of  facts  on  appeal  Is  necessary,  section  707 
of  the  Revised  Statutes  of  the  United  States  not  applying  to  such 
cases.    Harvey  v.  United  States,  699. 

IV.  How  Jurisdiction  of  Lower  Court  Divested. 

After  the  acceptance  of  the  bond  required  by  the  judge  of  the  lower 
court  in  awarding  a  supersedeas,  the  juri-diction  of  the  lower  court 
ceased  and  of  this  coiwt  vested,  anrl  the  lower  conrt  had  no  jurisdic- 
tion to  malve  an  order  requiring  additional  secnritj-,  and,  in  defanlt 
thereof,  vacating  the  former  allowance  of  an  appeal.  Keyser  v.  Farr, 
358. 

V.  Final  Judgments. 

1.  The  judgiTii.-nt  of  the  Conrt  of  Errors  and  Appeals  of  New  Jersey 
affirming  the  judgment  of  the  lower  court  and  remitting  the  record  to 
the  inferior  court  is  the  final  judgment  in  the  case,  and  not  the  order 
of  the  inferior  court  receiving  and  filing  tlie  remittitur;  and  a  writ  of 
error  to  operate  as  a  supersedeas  should  have  been  within  sixty  days 
from  such  judgment.    Iron  Co.  v.  Hoagland,  729. 

2.  A  record  of  a  case  simply  showing  a  verdict  and  motion  for  new 
tujal  overruled,  but  no  judgment  on  the  verdict,  shows  no  such  final 
judgment  as  is  reviewable.    Insurance  Co.  v.  Scheffer,  541. 

VI.  Instructions  to  Jury. 

1.  It  is  not  error  in  a  conrt  to  instruct  a  jury  to  find  a  certain  verdict 
if  it  is  satisfied  tliat,  conceding  all  tlie  inferences  wliich  a  jury  might 
draw  from  the  testimony,  the  evidence  would  not  be  sufiicieiit  to  sup- 
port a  contrary  verdict.     Stewart  v.  Lansing,  85. 

2.  Under  a  statute  whicli  requires  the  instructions  of  the  judge  to  tlie 
jury  to  be  reduced  to  writing  before  they  are  given,  and  provides  that 
they  shall  form  part  of  the  record  and  be  subjects  of  appeal,  it  is 
error  to  give  an  instruction  not  reduced  to  writing  otherwise  tliau 
by  a  reference  to  a  certain  page  of  a  law  magazine.  Hopt  v.  Utah 
Territory,  115. 
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VII.  Appeal  Bonds. 

1.  Ill  a  proceeding  for  an  order  of  seizure  and  sale  to  foreclose  a 
mortgaojo  for  the  nnpaid  purchase-money  of  a  plantat'ion,  in  wliich  tlie 
mortgagor  appeals  from  tlie  decision  granting  siioli  orders  a  bond  with 
security  conditioned  "tliat  tlie  appellant  *  *  *  shall  satisfv  wliat- 
ever  jndf>ment  may  be  rendered  against  liim,  or  tliat  tlie  same  shall 
be^ satisfied  by  the  proceeds  of  sale  of  his  estate ;  *  *  *  otherwise 
that  the  surety  shall  be  bound  in  his  stead,"  is  a  lioiid  taken  under 
articles  575  and  579  of  the  Louisiana  Code  of  Practice  ;  and  tlie  surety 
on  such  bond  is  liable  for  the  debt  whose  enforceineut  is  thus  sus- 
pended, and  not  merely  for  damages  from  delay,  costs,  and  interest. 
Marchand  v.  Frelhen,  431. 

2.  Tlie  satisfaction  of  a  decree  on  an  appeal  bond  given  in  one 
court  to  suspend  tlie  collection  of  one  instalment  of  tlie  unpaid  pur- 
chase-money is  no  satisfaction  of  an  ap;)eal  bond  given  in  anotlier 
court  to  suspend  the  collection  of  another  instalment.     Id. 

3.  Tlie  foreclosure  of  a.  mortgage  and  application  of  the  proceeds 
of  sale  to  tlie  payment  pro  rata  of  tlie  instalments,  to  suspend  the 
enforcement  of  which  the  appeal  bond  was  given,  is  not  siioli  an  act 
of  the  creditor  as  discliarges  the  surety  under  section  3061  of  the 
Louisiana  Code  of  1870.     Id. 

VIII.  Statement  of  a  Case. 

A  ''statement"  of  the  case,  according  to  the  law  regulating  civil 
proceedings  in  the  Territory  of  Arizona,  taljes  the  place  of  a  bill  of 
exceptions  when  the  alleged  errors  of  law  are  set  fortii  with  siillicieiit 
matter  to  show  the  relevancy  of  the  points  taken;  and  tiiougli  pre- 
pared lor  and  used  on  a  motion  for  a  new  trial,  it  is  available  on 
appeal  from  the  judgment,  when,  by  stipulation  of  the  parties,  it  is 
made  a  part  of  the  record  for  that  purpose.     Head  v.  Hargrave,  440. 

IX.  Sec  Admiralty;   Courts  of  the  United  States;   Costs. 

EVIDENCE. 

I.  Teeasury  Transcripts. 

1.  A  treasury  transcript  containing  an  account  of  the  United  States 
with  a  tax  collector  under  the  internal  revenue  act,  in  which  are  in- 
cluded collections  of  assessments  made  under  a  former  term  of  office, 
is prima-facie  evidence  of  tlie  fact  of  indebtedness  which  it  certifies, 
ill  a  suit  on  his  bond  for  a  succeeding  term ;  there  being  nothing  to 
show  that  during  his  succeeding  term  he  had  not  collected  assessments 
so  made  during  the  preceding  term.     United  States  v.  Hunt,  376. 

2.  But  even  if  collected  during  the  preceding  term,  this  was  not 
sufficient  to  exclude  entirely  such  a  transcript  containing  charges 
admittedly  collected  during  the  succeeding  term.    Id. 

II.  Beceipts  of  Tax  Collector. 

Receipts  of  the  collector  are  admissible  in  evidence  against  lilm,  and 
being  part  of  his  official  transactions,  are  originals,  even  though  they 
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are  summaries  or  abstracts  of  alphabetical  lists  containing  in  detail 
the  persons  and  amounts  assessed.    Id. 

III.  In  Actions  foe  Legal  Services. 

In  an  action  for  legal  services  the  opinions  of  attorneys  as  to  tlieir 
value  are  not  to  preclude  the  jury  from  exercising  their  "own  knowl- 
edge and  ideas"  on  the  subject.  It  is  their  province  to  weigh  the 
opinions  by  reference  to  the  nature  of  the  services  rendered,  the  time 
occupied  in  tlieir  pei-foi'mance,  and  other  attending  circumstances, 
and  b}'  applying  to  them  their  own  experience  and  knowledge  o£  the 
character  of  such  services.  The  judgment  of  witnesses  is  not, , as  a 
matter  of  law,  to  be  accepted  by  tlie  jury  in  the  place  of  their  own. 
Head  v.  Hargrave,  440. 

EXECUTIONS. 

I.  Kemedy  fob  Illegal  Levy. 

Althougli  in  general  the  proper  remedy  for  a  wrongful  levj'  on 
propei-ty  not  subject  to  the  levy  is  a  motion  to  discharge  tlie  levy,  yet 
where  equity  has  jurisdiction  on  the  ground  of  a  trust,  the  same  bill 
may  invoke  tlie  restraining  power  of  the  court  to  prevent  a  sale  under 
the  levy.    New  Orleans  v.  Morris,  802. 

II.  City  Watbk-Woeks. 

Tlie  water-works  of  a  city  are  of  sneh  public  utility  and  necessity 
that  they  are  exempt  from  sale  for  tlie  debts  of  the  city.     Id. 

III.  See  Courts  of  the  United  States. 

FRAUDULENT   CONVEYANCES. 

1.  A  mortgage  executed  by  an  insolvent  mortgagor  and  covering  his 
entire  estate,  to  liis  creditor,  who  knows  of  his  insolvency,  and  who,  for 
the  purpose  of  giving  him  a  fictitious  credit,  conceals  tlie  mortgage  and 
withholds  it  from  the  record,  and  represents  the  mortgagor  as  having 
a  large  estate  and  unlimited  credit,  by  which  means  the  latter  is  en- 
abled to  contract  other  debts  which  he  cannot  pay,  is  void  at  common 
law.     Blennerhasseit  v.  Sherman,  571. 

2.  See  Bankruptcy. 

GRANTS. 

The  State  of  Indiana,  after  the  original  construction  of  the  Wabasli 
and  Erie  Canal,  passed  an  act  authorizing  the  engineer  of  the  canal  to 
let  out  a  contract  to  so  clear  and  Improve  the  canal  as  to  make  surplus 
water-power  available,  and  pledging  to  the  contractors  all  the  rents 
received  from  the  lease  of  such  water-power  till  they  were  paid  ;  and 
certain  contractors  undertook  and  completed  the  work.  Some  leases 
were  made,  and  the  rents  paid  over  to  the  contractors.  Later,  the 
State  granted  to  a  mill-owner  on  the  St.  Joseph  River,  whose  mill 
had  been  almost  deprived  of  vvater  by  tapping  the  river  for  the  canal 
above  his  mill,  and. who  was  claiming  damages  from  tlie  State,  the  right 
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to  draw  off  from  the  canal  a  certain  amount  of  water  for  a  mill  free 
of  rent,  which  he  accepted,  released  liis  claim  for  damages,  and  pro- 
ceeded to  make  costly  improvements.  Subsequent  to  tliis  the  State 
issued  certificates  of  indebtedness  to  fuud  a  portion  of  the  ori{i;inal 
cost  of  constructing  the  canal,  and  granted  all  its  iuterest  in  the  canal 
to  trustees  in  pledge  to  securii  these  ceitificates,  subject  to  all  exist- 
ing rights  and  equities  against  the  State  on  account  of  the  same.  A 
cliancery  suit  was  brought  by  a  holder  of  one  of  these  certificates 
against  the  trustees  alone  as  defendants,  in  which  tlie  canal  was  sold 
free  of  incumbrances  and  the  proceeds  paid  into  court.  Petitions 
being  filed  by  tliese  lessees  and  contractors  asking  to  be  made  parties, 
and  to  be  allowed  to  share  in  tlie  proceeds,  which  were  dismissed  by 
the  lower  court  on  deimu-rer  :  Held — 

1.  That  tiie  effect  of  the  agreement  with  the  contractors  was  to 
convey  to  them  a  property-right  in  tlie  rents  produced  by  leasing 
the  water-power,  and  to  make  the  State  a  trustee  to  collect  and 
pay  over  the  rents  as  fast  as  collected  until  the  contractors  were 
paid,  and  tliat  it  operated  as  a  complete  transfer  in  equity. 

2.  That  the  agreement  to  permit  the  mill-owner  to  draw  water 
from  the  canal  was  in  effect  an  absolute  grant  for  a  valuable  con- 
sideration of  the  riglit,  and  that  it  was  a  property-riglit,  and  the 
legitimate  subject  of  a  grant. 

3.  That  the  trustees  merely  obtained  the  State's  interest,  subject 
to  all  prior  incumbrances,  and  lience  tliat  the  rights  of  the  con- 
tractors and  mill-owner  were  superior  to  those  of  the  trustees,  or  of 
those  claiming  under  a  judicial  sale  of  their  interest. 

4.  That  tlie  contractors,  mill-owner,  and  other  lessees,  while  not 
necessary,  would  liave  been  proper  parties,  and  were  entitled  to 
intervene  by  petition,  and  submit  to  adjudication  their  rights  against 
the  proceeds  of  sale  as  the  representative  of  the  res  itself.  French 
V.  Gapen,  120. 

HUSBAND  AND   WIFE. 

Sepabation  of  Pkopbbty  op  in  Louisiana. 

1.  The  failure  to  advertise  tlie  separation  of  the  property  of  hus- 
band and  wife,  as  required  by  article  2429  of  the  Louisiana  Civil  Code, 
does  not  render  the  judgment  of  separation  void.     Carite  v.  Trotot, 

782. 

2.  Tlie  requirement  that  the  judgment  of  separation  sliall  be  exe- 
cuted, imposed  by  section  2428  of  tlie  Louisiana  Civil  Code,  applies 
only  to  cases  where  tlie  judgment  requires  the  transfer  of  property 
or  payment  of  money,  and  not  to  cases  where  the  object  is  merely  to 
protect  future  earnings  of  the  wife  from  the  husband's  debts,  and 
tlie  only  money  decree  is  for  costs ;  in  which  latter  cases  tlie  exercise 
of  the  right  is  tlie  only  execution  required.    Id. 

3.  Tlie  mere  allegation  of  the  embarrassed  condition  of  tlie  hus- 
band, or  of  his  insolvency,  is  sufficient  to  support  such  a  decree  of 
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separation  of  property  under  section  2425  of  the  Louisiana  Civil  Code. 
Id. 

4.  The  fact  that  the  husband  consented  to  the  fixing  and  trial  of 
the  case  does  not  avoid  tlie  decree  of  separation.    Id. 

5.  Tlie  fact  tliat  the  suit  involved  no  money  claim  did  not  deprive 
the  Parisli  Court  of  jurisdiction.    Id. 

IlSTJUNCriONS. 
See  Equity. 

INSTRUCTIONS   TO   JURY. 
See  Error  and  Appeal. 

INSURANCE. 

I.  On  Life  op  Another,  How  Fab  Valid. 

1.  An  insurable  interest  in  the  lite  of  another  is  such  an  interest  aris- 
ing from  the  relations  of  the  party  obtainiuij  the  insurance,  either  as 
creditor  of  or  surety  for  the  assured,  or  fi-om  ties  of  blood  or  marriage, 
as  will  justify  a  reasonable  expectation  of  advantage  or  benefit  from 
the  continuance  of  his  life.     Warnock  v.  Davis,  93. 

2.  An  insurance  policy  on  the  life  of  another  by  one  not  having  . 
such  an  interest,  is  a  wager  policy  and  void.     Id. 

3.  An  assignment  of  a  policy  to  a  party  not  having  an  insMrable 
interest,  whether  of  the  whole  or  a  portion  merely  of  the  insurance- 
money,  is  valid  only  to  tlie  extent  of  loans  or  advances  made  on  ac- 
count of  it,  or  the  premiums  paid  on  its  .security;  but  as  far  as  it 
attempts  to  assign  anj'  surplus,  is  as  void  as  a  direct  insurance  would 
be,  and  is  equally  objectionable  as  a  wager  polic}"^.     Id. 

4.  If  under  color  of  such  assignment  the  assignee  collects  the  money 
due  on  siicli  a  policy,  the  assignor  or  iiis  representatives  ma}'  recover 
the  amount  so  collected,  less  any  loans  oi-  advances,  and  the  rule  of 
par  delictum  does  not  apply  to  such  a  case.     Id. 

II.  Waiver  of  Forfeiture. 

1.  Waivers  of  stipulations  in  agreements,  and  ratilioatious  of  pre- 
vious unauthorized  acts  of  an  agent  by  k  principal,  must,  to  be  effect- 
ual, not  only  be  made  intentionally,  but  with  liuowledge  of  tlie  cir- 
cumstances.    Bennecke\.  Insurance  Co.,  164. 

2.  Hence,  where  a  party  insured  went  south  of  a  forbidden  latitude 
and  died,  and  the  agent  of  the  company,  hearing  of  his  departure 
went,  after  his  death,  but  whilst  ignorant  of  it,  to  a  relation  of  the 
insured,  and  persuaded  him  to  apply  and  paj^  for  a  permit,  and  o-ave 
liim  a  i-eceipt  therefor,  and  forwarded  the  money  to  the  principal 
office  of  the  company,  and  requested  a  permit,  wiiicli  was  m.-ver  re- 
ceived, and,  eleven  days  after  heai-ing  of  tlie  death  of  the  insured, 
tendered  back  the  premium,  held  tiiat  these  facts  did  not  constitute  a 
waiver  of  the  forfeiture  by  tlie  company.     Id. 
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III.  Intemperance  as  Affecting. 

1.  An  instruction  that  "  where  in  a  qnestion  whether  tlie  insured  is 
of  temperate  habits  at  tiie  time  when  lie  scel>s  to  be  insured,  witnesses 
testify  from  their  own  knowledge  of  the  party  and  his  habits  that  he 
was  not  temperate,  their  testimony  is  entitled  to  greater  weight  than 
those  who  testify  otherwi>e,  because  the  lattei-  have  not  seen  or  known 
of  such  habits  as  are  testitied  to  by  the  former,"  is  improper,  (a)  be- 
cause it  assumes  that  there  was  a  diBerence  in  the  sources  of  knowl- 
edge (if  the  witnesses,  which  is  a  fact  not  proved;  (6)  because  in  a 
question  of  such  character  it  depends  on  their  respective  opportunities 
for  judging  whetlier  the  knowledge  of  the  oiu!  is  more  to  be  trusted 
than  the  opinion  of  the  other;  (c)  because  it  omits  tlie  consideration 
of  tlie  character  of  the  witnesses.     Insurance  Co.  v.  Folei/,  426. 

2.  A  representation  that  a  party  is  of  temperate  habits  is  not  untrue 
if  his  habits  hi  tlie  usual  every-day  routine  of  his  life  are  temp(!rate, 
even  though  it  is  proved  that  he  had  had  an  attack  of  delirium  tremens, 
for  that  may  have  resulted  from  a  shigle  debauch.     Id. 

INTERNAL  IMPROVEMENTS. 
See  ConstHutionaLLaw. 

INTERNAL   REVENUE. 

1.  It  being  entirely  clear  from  the  internal  revenue  laws  that  manu- 
facturers of  friction  matches  are  entitled  to  a  commission  of  ten  per 
centum  on  the  whole  amount  of  stamps  purchased  by  them,  w^hen 
furnishing  their  own  dies,  a  uniform  practice  of  the  depaitment  ,to 
allow  ten  per  centum  in  stamps  at  their  face  value,  and  only  on  the 
amount  of  money  paid  by  purchasers,  is  not  binding,  unless  it  is 
proved  to  have  been  acquiesced  in  or  agreed  to  ;  and  a  long-running 
account  between  the  department  and  certain  pnrcli.asers.  treated  by 
both  not  as  an  aggregation  of  separate  items,  but  as  a  running 
account,  is  not  suffioient  proof  of  such  acquiescence.  Swift,  ^c,  Co. 
V.  Vnited'States,  oQ'i. 

2.  While  there  may  be  cases  in  which  an  assessment  made  by  the 
Commissioner  of  Internal  Revenue  must  stand  as  an  entiretj'  or  not  at 
all,  e.  g.,  where  an  erroneous  rate  has  been  adopted  by  the  officer,  or 
where  its  validity  depends  upon  his  jurisdiction,  yet,  where  the  ques- 
tion is  as  to  the  quantity  of  spirits  produced  on  which  taxes  were  not 
paid,  every  material  fact  on  which  the  assessment  was  made  is  open 
to  proof,  and  it  will  stand  to  the  extent  in  which  it  is  not  impaired. 
United  States  v.  Bindskopf,  652. 

3.  The  tax  on  snuff  is  thirty-two  cents  per  pound.  Granulated 
tobacco,  Whatever  it  may  be,  was  not  siiufl'  within  the  meaning  of  the 
statute.     Venable  v.  Richards,  688. 

INTOXICATION. 
See  Crimes. 
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JUDGMENl'S. 
See  Error  and  Appeal. 

JURISDICTIOlSr. 

1.  Whore  the  subject-matter  of  the  proceedings  and  the  parties  are 
before  a  court  wiiich  is  proceeding  to  foreclose  a  mortgage  for  default 
in  the  pa3-ment  of  some  of  the  instalments,  it  has  jurisdiction,  even 
thougli  at  the  time  a  suit  is  pending  iji  another  tonrt  on  some  former 
instalment;  and  its  acts  cannot  be  collaterally  attaclced.  Marchand 
V.  Frellsen,  431. 

2.  See  Courts  of  the  United  States. 

LAND  GRANTS   AND  PUBLIC   LANDS. 
Evidence  of  Title. 

1.  Tlie  inference  iii  favor  of  any  claim  of  right  to  public  lands 
agirtnst  the  United  States  growing  out  of  mere  possession  is  of  but 
little  weight.     Simmons  v.  Ogle,  479. 

2.  The  absence  both  of  a  patent  and  of  a  certificate  of  entry  renders 
very  weaic  fi  claim  to  public  lands  established  merely  by  the  applica- 
tion on  file  in  tlie  land  office  and  tlie  entry  of  ttie  terms  of  sale,  &c., 
on  the  books  of  the  land  office.     Id. 

3.  A  prior  claim  to  a  piece  of  public  land  patented  held  on  the  facts 
not  to  be  substantiated,  especially  against  a  patentee  with  a  patent 
accompanied  bj'  possession.    Id. 

LIMITATIONS. 

I.  When  and  how  Defense  op  Raised. 

1.  It  is  too  late  to  raise  the  point  that  the  action  is  barred  by  a  stat- 
ute of  limitation  for  tlie  first  time  in  an  appellate  court.  Upton  v. 
McLaughlin,  721. 

2.  Although,  under  the  Code  of  Civil  Procedure  of  Wyoming  Ter- 
ritory, tlie  defense  of  the  statute  of  limitation  mav  be  raised  by  special 
demurrer  where  the  petition  shows  on  its  face  tiie  necessary  facts, 
yet  such  a  defense  must  be  made  in  the  court  of  original  jurisdiction, 
before  judgment,  and  cannot  be  made  for  the  first  time  in  the  appel- 
late court;  and  the  record  must  show  that  the  question  was  distinctly 
raised  in  the  lower  coui't.     Id. 

II.  To  Actions  in  Court  of  Claims. 

The  limitation  of  six  years  imposed  by  section  1069  of  the  Revised 
Statutes  of  the  United  States  on  bringing  suits  in  the  Court  of  Claims 
applies  to  an  actiop  brought  by  a  paymaster  in  the  army  to  establish 
a  rigfit  to  relief  for  money  stolen  from  him,  whtu'e  it  appears  tliat  he 
had  paid  up  the  money  and  that  the  goverimient  had  always  refused 
to  allow  his  claim ;  such  a  case  being  materially  different  from  that  of 
United  States  v.  Clark,  9()  U.  S.,  37.     United  States  v.  Sjnith,  808. 

III.  See  Bankruptcy;    Constitutional  Law;    Corporations;    Corporation 
Securities. 


Index  op  Subjects.  977 


LIMITED   LIABILITY  ACT. 

I.  To  Whom  Applies. 

1.  The  limited  liability  act  of  1831,  reprodiioed  in  the  Revised  Stat- 
utes in  sections  4282,  &c.,  applies  to  owners  of  foreign  as  well  as 
domestic  vessels,  and  to  acts  done  on  tlie  higli  seas  as  well  as  in 
waters  of  the  United  States,  except  when  a  collision  occurs  between 
two  vessels  of  the  same  foreign  nation,  or,  perliaps,  of  two  foreign 
nations  having  tlie  same  maritime  law.  Steam  Navigation  Co.  v. 
Dyer,  277. 

2.  Tlie  maritime  law  of  the  United  States,  as  found  in  the  statute, 
is  the  same  as  the  general  maritime  law  of  Enrope,  and  is  different 
from  that  of  Great  Britain  in  this :  that  the  former  gauges  the  lia- 
bility by  the  value  of  the  ship  and  freight  after  the  loss  or  injury,  and 
the  latter  by  their  value  before  the  loss  or  injury,  not  exceeding  £15 
per  ton.     Id. 

II.  How  Defense  Under  Made. 

1.  Ship-owners  may  avail  themselves  of  the  defense  of  limited  re- 
sponsibility by  answer  or  plea  as  well  as  by  the  form  of  proceeding 
pref-cribed  by  tlie  rules  of  tliis  court,  at  least  so  far  as  to  obtain  pro- 
tection against  the  libelants  or  plaintiffs  in  the  suit.  Those  rules  were 
not  intended  to  restrict  thein,  but  to  aid  them  in  bringing  into  con- 
course those  liaving  claims  against  them  arising  from  the  acts  ot  the 
master  or  crew.     Id. 

2.  If  the  owners  plead  the  statute,  a  decree  may  be  made  requiring 
them  to  pay  into  court  the  limited  amount  for  which  they  are  liable, 
and  distributing  the  said  amount^j'o  rata  amongst  tlie  parties  claim- 
ing damages.  Such  a  proceeding  in  a  court  of  admiralty  would  be  an 
"appropriate  proceeding"  under  the  statute.     Id. 

3.  It  is  not  necessary  that  ship-owners  should  surrender  and  trans- 
fer the  ship  in  order  to  claim  tlie  benefit  of  the  law.  That  Is  only 
one  mode  of  relief.  They  may  plead  their  immunity,  and,  it  found 
in  or  confessing  fault,  maj'  abide  a  decree  against  them  for  the  value 
of  ship  and  freight  as  found  by  the  proofs.     Id. 

III.  Owner  May  Claim  Benefit  of  Before  Suit  Instituted. 

JiTotwithstanding  Admiralty  Rules  Xos.  54-57,  the  owner  of  a  ves- 
sel may  institute  appropriate  proceedings  in  a  court  of  competent 
jurisdiction  to  obtain  the  benefit  of  the  limitation  of  liability  provided 
by  sections  4284  and  4285  of  tlie  Revised  Statutes  of  the  United 
States,  without  waiting  for  a  suit  to  be  begun  against  him  or  his  vessel 
for  the  loss  out  of  which  tjie  liability  arises.     Ex  parte  Slayton,  407. 

IV.  What  Court  Has  Jurisdiction. 

1.  A  District  Court  in  atlmiralty  at  the  port  wliither  the  vessel 

when  lost  was  bound,  which  had  appointed  a  trustee,  to  whom  the 

owner  conveyed  all  his  interest  in  the  remnants  of  the  vessel  and 

paid  the  freight-money,  thereby  acquires  jurisdiction  to  enterlain  the 

62  v4 
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proceeding  for  limitation  of  liability,  even  though  the  wreck  ma}'  not 
be  in  the  district.     Id. 

2.  The  District  Court  liaving  acquired  jurisdiction,  has  the  right 
to  decide  what  persons  are  entitled  to  share  in  the  fund,  and  this  court 
will  not,  on  a  wi-it  of  proliibitiou,  indicate  to  it  the  pai-ties  to  wliom 
to  distribntc  the  fund.     Id. 

MANDAMUS. 
See  Vorporation  Securities;  Constitutional  Law;  Removal  of  Causes. 

MA'J'TEK   m  DISPUTE. 
See  Courts  of  the  United  States. 

MORTGAGE. 
Redemption. 

1 .  A  bill  of  review  which  prayed  to  have  so  much  of  a  decree  set  aside 
as  denied  tlie  statutory  right  of  redemption  given  by  the  State  law  in 
cases  of  foreclosiu-e  of  a  mortgage^  dismissed,  it  appearing  that  tlie 
party  wishing  to  redeem  did  not  make  tlie  offer  to  redeem  in  the 
time  required  by  tlic  statute,  and  the  court  holding  that  he  could  not 
make  sucli  offer  after  such  time  had  expired,  and  that  therefore  it 
could  serve  no  good  purpose  to  set  aside  such  decree,  even  if  erroneous. 
Burley  v.  Flint,  270. 

2.  The  statutes  of  Tlliuois  giving  tlie  rigiit  to  redeem  mortgaged 
lands  sold  under  decree,  do  not  embrace  the  real  estate  of  arailroa<l 
corporation  mortgaged  in  connection  with  its  franchises  and  personal 
propei'tj'.  Its  real  estate,  personally,  and  franchises  so  mortgaged 
should  be  sold  as  an  entiretj',  and  without  the  right  of  redemption 
given  by  statute.     Hammock  v.  Farmer.s''  Loan  and  Trust  Co.,  613. 

3.  The  chattel-mortgage  statute  is  inapplicable  to  an  ordinary  rail- 
way mortgage.     Id. 

JuNiOB  Incumbrances. 

1.  A  seizure  and  sale  by  virtue  of  executory  process  under  a  mort- 
gage, according  to  Louisiana  practice,  is  not  affected  by  the  existence 
of  subsequent  mortgages  the  owners  of  which  are  not  made  parties, 
but  vests  tlio  title  in  the  purchaser  at  such  sale,  extinguishing  the 
lien  of  the  other  mortgages  and  transferring  it  to  the  proceeds  of  sale. 
Carite  v.  Trotoi,  782. 

2.  An  agreement  by  a  nioitgagec  in  advance  of  a  sale  to  resell  the 
property,  in  the  event  of  his  becoming  the  purchaser,  to  the  wife  of 
the  iijortgagor  for  an  amount  snfflcieiit  to  pay  the  mortgage  d(;bt  and 
costs,  is  not  a  fraud  or  injury  to  the  other  creditors  of  the  mortoao-or. 
Id.  ' 

3.  A  decree  in  a  chancery  suit  allowing  a  junior  incumbrancer  to  re- 
deem real  estate  which  had  been  sold  at  a  trust  sale  on  condition  that  he 

"would  payoff  an  incumbrance  prior  to  his  own,  and  also  refund  to  such 
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incumbrancer  the  amount  of  an  incumbrance  prior  to  both,  and  the 
taxes  and  insurance  on  the  property,  which   iiad  been  paid  by  such 
incurabranoor,  gave  liim  all  the  rights  to  which  he  was  entitled,  and 
was  coriect.     McCormick  v.  Knox.  107. 
III.  See  Bankrvptcy ;  Fraudulent  Conveyances;  Railroad  Mortgages. 

NATIONAL  BANKS. 

'I'AXATioN  OF  Shares. 

1.  The  act  of  1866  of  the  New  York  Legislature  imposing  a  tax  on 
bank  shares,  but  not  allowing  the  shareholder  to  deduct  from  his 
sliares  tlie  amount  of  his  debts,  as  was  allowed  the  owner  of  all  other 
personal  property  by  tlie  act  of  1850,  is  to  that  extent,  in  so  far  as  it 
applies  to  stockholders  of  national  banks,  in  conflict  with  the  national 
banking  act,  and  unconstitutional.     Supervisors  v.  Stanley,  543. 

2.  It  is  not,  however,  absolutely  void,  but  is  void  as  against  the  act 
of  Congress  only  in  cases  where  some  one  was  injured  by  the  partic- 
ular matter  in  conflict.  Tliose  portions  of  it  which  are  valid  are  sepa- 
rable from  those  which  are  invalid.  Even  as  regards  national  bank 
stock,  it  is  valid  as  to  holders  who  owe  no  de-l»ts,  and  only  voidable 
as  to  those  who  are  indebted,  and  stands  as  against  them  until,  by 
taking  tin;  steps  required  by  the  State  law,  they  prove  tliemselves 
entitled  to  the  reduction.     Id. 

3.  Hence  the  case  at  bar  was  reversed  and  remanded,  with  permis- 
sion to  the  inferior  court  in  its  discretion  to  allow  amendments  and 
to  hear  evidence  tending  to  prove  a  practice  of  tlie  tax.  assessors  to 
assess  national  bank  stock  liigher  than  other  mouc^yed  property.    Id. 

4.  Supervisors  of  Albanj'  County  v.  Stanley,  ante,  p.  543,  followed. 
ffills  V.  National  Bank,  559. 

5.  A  party  who  makes  affidavit  under  the  act  of  New  York  of  1S50 
that  the  value  of  personal  estate  owned  by  him  is  only  slightly  in 
excess  of  his  debts,  and  demands  of  the  tax  assessors  that  the  debts 
due  by  him  be  deducted  from  the  valuation  placed  on  his  national 
bank  stock,  is,  on  their  refusal,  entitled  to  an  injunction  restraining 
them  fronc).  collecting  the  illegal  excess  in  his  taxes  caused  by  the 
improper  valuation  of  his  bank  stock.    Id. 

6.  And  where  the  fact  is  clearly  established  from  the  general  course 
of  dealing  of  the  assessors  that  such  affidavit  and  demand  would  have 
been  unavailing,  the  necessity  of  making  it  is  dispensed  with.    Id. 

7.  On  the  principles  ainiounced  in  the  two  preceding  cases,  the 
taxation  of  national  bank  shares  by  the  Indiana  revenue  laws,  without 
permitting  the  shareholder  to  deduct  from  their  assessed  t'alue  tlie 
amount  of  his  hona-fide  indebtedness,  as  is  allowed  in.the  case  of  otlier 
investments  of  moneyed  capital,  is  a  discrimination  against  the  act  of 
Congress;  and  the  collection  of  the  illegal  excess  may  be  enjoined  by 
those  who  prove  that  they  owe  debts  which  tliey.ara  entitled  to.  have 
deducted.    National  Bank  v.  Britton,  563. 

D 
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IfAVY  OF  THE  UNITED  STATES. 

Vhbn  Mileage  Allowed  Officers  op. 

Officers  of  the  navy,  while  travelhig  under  orders,  engaged  in  pub- 
lic business,  are,  under  the  act  of  June  30,  1876,  entitled  to  mileage 
for  the  distance  travefed  both  by  land  and  sea,  and  the  alleged  prac- 
tice of  the  accounting  officer  of  the  Treasury  to  allow  only  actual 
expenses  for  travel  by  sea  and  mileage  only  for  travel  by  land,  is 
wholly  without  warrant.     United  States  v.  Temple,  212. 

NEGLIGENCE. 

.  Remote  and  Peoximate  Cause. 

A  party  is  injured  in  a  railroad  accident,  his  injury  brings  on  in- 
sanity, and  about  eight  months  after  this  accident  he  commits  suicide 
in  a  fit  of  insanity.  Under  a  State  statute  giving  to  the  personal  rep- 
resentative of  the  deceased  a  right  of  action  for  death  caused  by  negli- 
gence or  default,  the  accident  is  too  remote  a  cause  of  the  death  to  be 
actionable.     Scheffer  v.  Railroad  Co.,  464. 

[.  See  Corporations. 

NEGOTIABLE   INSTRUMENTS. 

1.  A  purchaser  from  a  hona-fide  holder  of  negotiable  paper  succeeds 
to  his  rights.    New  Buffalo  v.  Iron  Co.,  353. 

2.  See  Corporation  Securities. 

OPINIONS. 

i^HEN  NOT  Actionable. 

1.  Wlienever  property  of  any  kind  depends  for  its  value  upon  con- 
tingencies which  may  never  occur,  or  developments  which  may  never 
be  made,  opinion  as  to  its  value  is  more  or  less  of  a  speculative  char- 
acter; and  no  action  will  lie  for  its  expression,  however  fallacious  it 
may  prove,  or  whatever  the  injury  a  reliance  on  it  may  produce. 
Gordon  v.  Butler,  693. 

2.  Hence  a  written  certificate  as  to  the  value  of  land  supposed  to 
contain  a  mine  of  sandstone,  by  which  a  party  was  induced  to  lend  a 
sum  of  money  on  it  as  security,  and  which  greatly  exceeded  the  value 
of  the  land,  when  sold  to  satisfy  the  debt,  is  not  actionable.     Id. 

PARTIES. 

See  Error  and  Appeal;  Grants. 

PATENTS. 

When  Construction  fob  Court. 

If  it  appears  from  the  face  of  original  and  reissued  patents  that  ex- 
trinsic evidence  is  not  needed  to  explain  terms  of  art,  nor  to  apply  the 
descriptions  to  the  subject-matter,  so  that  the  court  is  able  to  say  from 
mere  comparison  what  are  the  inventions  described  in  each,  then  the 
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question  of  identity  is  one  of  pure  construction  by  tlie  court  and  not 
of  fact  for  a  jury.    Heald  v.  Bice.  50. 
II.  Reissues. 

1.  The  patent  granted  June  22,  1858,  to  Gideon  Bantz  construed 
to  be  for  a  combination  of-  several  devices,  and  liis  reissue  granted 
February  6,  1872,  construed  to  claim  each  device  si.'parately,  and 
hence  to  be  void  as  being  too  broad.     Bantz  v.  Frantz.  341. 

2.  But,  even  if  vq.lld,  the  laches  of  waiting  for  nearly  fourteen  years 
before  applj'ing  for  a  reissue  is  fatal  to  it.    Id. 

3.  An  original  patent  claimed  for  a  combination  between  a  hydrant 
and  a  casing  or  jacket  around  it,  but  not  attached  to  it,  ai\d  resting  on 
a  flange  projecting  from  the  induction  pipe,  tlie  purpose  being  to  pre- 
vent the  action  of  frost  on  the  hydrant;  and  the  reissue  clauiied  these 
elements  separately  and  not  as  a  combination  :  Held,  Tliat  the  re- 
issued patent  was  void  as  enlarging  the  scope  of  the  original,  and  also 
as  being  for  a  substantially  different  invention.  Matthetos  v.  Machine 
Co.,  347. 

4.  The  reissue  on  April  16,  1872,  of  the  original  patent  of  May  19, 
1857,  of  Asa  Johnson  for  an  improved  metliod  of  fastening  sheet 
metal  on  roofs,  is  broader  tlian  the  original  patent,  and  tlierefore  void. 
Johnson  V.  Railroad  Co.,  931. 

5.  The  original  patent  No.  146,614,  dated  January  20, 1874,  issued  to 
H.  W.  Rice,  construed  to  be  for  a  return-flue  boiler,  including  new  and 
useful  improvements  in  steam  boilers,  in  which  the  mode  of  supplying 
straw  to  the  grate  is  merelj'  incidental;  and  his  reissued  patent  No. 
6,422,  granted  May  4,  1875,  construed  to  be  for  a  pai-ticular  mode  of 
using  such  boiler,  with  straw  as  a  fuel,  by  means  of  an  attachment  to 
the  furnace-door  for  the  purpose;  and  hence  his  reissued  patent  is 
void  as  being  for  a  different  invention  from  tliat  contained  in  the 
original— tlie  one  being  for  a  machine,  the  other  for  a  process.  Heald 
V.  Rice,  50. 

■  6.  And  the  reissued  patent  is  anticipated  by  patents  issued  to  David 
Morey,  which  cover  a  combination  of  the  furnace  of  a  tUrer^hing  en- 
gine with  a  detachable  box  or  tube  provided  witii  a  flaring  mouth  for 
the  purpose  of  feeding  with  straw ;  lor  these  patents  cover  the  attach- 
ment of  sucli  an  arrangement  to  any  boilei-,  and  the  mere  discovery 
by  another  party  that  it  worlds  better  on  one  kind  of  boiler  than  on 
anothei'  is  not  patentable.     Id. 

III.  Combination  op  Fobmbb  Inventions. 

Nor  is  the  mere  combination  by  a  third  party  of  the  patent  o£  one 
man  with  the  patent  of  another,  eacli  operating  separately  .uid  pro- 
ducing its  own  results,  patentable.     Id. 

IV.  Mbasuhe  of  Damages  fob  Use  of. 

1.  A  party  who  purcliases  from  their  owner  two  paper-bag  nmchines 
of  tlie  Morgan  patent,  under  a  contract  by  which  the  vendor  agrees  to 
furnish  as  manv  of  that  kind  as  tlie  vendee  wishes,  for  a  stipulated 
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royaltj',  and  who  accepts  a  machine  of  the  Rice  patent  sold  him  by 
the  same  vendee  in  lieu  of  an  additional  one  of  the  Morgan  patent 
which  he  had  called  foi',  and  continues  to  nse  these  machines  after 
the  Rice  patent  had  been,.extendod  and  had  been  assigned  to  others, 
is  liable  to  that  assignee  only  for  the  royalty  which  he  had  agreed  to 
pay  to  his  vendee,  inasmuch  as  his  vendee  had  the  riglit  to  sell  the 
use  of  the  niachuie  for  the  extended  term  also,  and  is  not  liable  for 
the  profits  derived  from  the  use  of  the  machine.  Paper-hag  Machine 
Co.  V.  Nixon,  73. 

2.  Inasmuch  as  such  purchaser  held  the  right  to  nse  the  machines  in 
question  by  a  license  older  and  superior  to  the  assignment,  neither  tlie 
assignee  nor  licensees  claiming- under  the  assignee  can  recover  any 
damages  against  such  purchaser,  but  can  only  recover  the  royalty 
which  he  had  agreed  to  pay.    Id. 

3.  In  a  patent  case  where  an  infi-ingement  was  proved,  it  appearing 
that  there  was  only  a  limited  market  for  the  invention  infringed, 
(which  was  a  pump  for  drawing  gas  from  oil  wells  and  conducting  it 
to  the  fiu-naoe  of  the  engine,)  and  that  every  article  sold  by  the  par^ 
ties  infringing  drove  out  and  took  the  place  of  one  which  otherwise 
would  have  been  sold  by  tlie  patentees,  the  true  rule  of  damages  is 
the  difference  between  the  price  at  which  the  article  infringing  the 
patent  was  sold  and  the  actual  cost  of  making  it,  multiplied  by  the 
number  sold.     Manufacturing  Co-  v.  Cowing,  215, 

V.  INFEINGEMENT. 

1.  The  patent  granted  to  Lehnbeuter  and  Claes,  No.  8,814,  dated 
November  30,  18to,  for  a  certain  kind  of  show-case,  held  on  the  evi- 
dence to  have  been  infringed  by  defendants.  Lehnbeuter  v.  Holthaiis, 
112. 

2.  As  against  a  party  proved  to  have  infringed,  a  patent  i%prima' 
facie  evidence  of  both  noveltj'  and  utility.     Id. 

VI.  Subject  to  Patentee's  Debts. 

A  patent  right  may  be  subjected  by  bill  in  equity  to  the  payment 
of  a  judgment  debt  of  the  patentee.    Ager  v.  Murray,  173. 

VII.  Grounds  op  Equitable  Jurisdiction  in  Suits  fob  Damages 

FOR  Infringement. 

The  court,  after  reviewing  tlie  decisions  on  the  rule  of  damages  for 
infringements  of  patents  and  the  various  cases  in  England  and 
America  on  the  subject  of  the  chancery  jurisdiction  as  founded  on 
the  want  of  a  complete  remedy  at  law,  decides  : 

1.  That  a  bill  in  equity  lor  a  naked  account  of  profits  and  dam- 
ages against  an  infringer  of  a  patent  cannot  be  sustained  : 

2.  That  such  relief  ordinarily  is  incident  to  some  other  equity,  tiie 
right  to  enforce  which  secures  to  the  patentee  his  staudino-  in  court : 

3.  That  the  most  general  ground  for  equitable  interposition  is  to 
insure  to  the  patentee  the  enjoj'ment  of  his  specific  right  by  injunc- 
tion against  a  continuance  of  the  infringement: 
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4.  That  grounds  of  equitable  juriscliction  may,  however,  arise, 
other  than  by  way  of  injunction,  as  wliere  the  title  of  the  complain- 
ant is  equitable  merely,  or  equitable  interposition  is  necessary  on  ac- 
count of  the  impediments  which  prevent  a  resort  to  remedies  purely 
legal  ;  and  such  an  equity  may  arise  out  of  and  inhere  in  the  nature 
of  the  account  itself,  springing  from  special  and  peculiar  circum- 
stances which  disable  the  patentee  from  a  recovery  at  law  altogether, 
or  render  his  legal  remedy  difficult,  inadequate,  and  incomplete  ; 
which  latter  cases  must  each  rest  upon  its  own  partiuular  circum- 
stances as  furnishing  a  clear  ground  of  exception  from  the  general 
rule : 

5.  That  the  rule  holding  an  infriugera  trustee  for  the  patentee  is 
a  mere  rule  of  administration,  in  cases  where  the  jurisdiction  to 
grant  equitable  relief  is  clear  on  other  grounds,  and  does  not  confer 
equitable  jurisdiction  as  creating  a  trust.   Root  v.  Railroad  Co.,  240. 

Vm.  Want  op  Novelty  ob  PATiSNTABiLiTY. 

1.  Where  the  process  of  packing  coolved  meats  had  longbeen  known, 
the  mere  change  of  the  mode  of  cooking  to  one  not  before  used  is  not 
patentable.     Packing  Company  Cases,  738. 

2.  The  Wilson  reissued  patent  No.  6,370  for  canning  cooked  meats, 
construed  not  to  cover  in  its  claim  and  specifications  the  Appert  pro- 
cess, nor  the  process  of  cooking  the  meat  to  be  canned  by  plunging  it 
into  water  already  heated  to  the  boiling  point;  and  the  patent  is  void 
because  all  the  elenVents  included  in  it  are  old.    Id. 

3.  Reissued  letters-patent  No.  7,928  to  Jolin  A.  Wilson,  for  improve- 
ments in  metallic  cans  for  containing  cooked  meats,  held,  on  tlie  facts, 
to  be  void  for  want  of  novelty.    Id. 

4.  It  appearing  from  the  evidence  that  automatic  devices  for  raising 
shelves  attached  to  stove-doors  and  closing  them,  and  for  producing 
sinuiltaneouM  operations  according  to  the  wants  of  the  case,  have 
long  been  known,  Bussey's  patent  No.  180,001  for  an  automatic 
device  of  that  eliaractei',  if  valid  at  all,  is  only  valid  for  that  special 
device,  and  is  not  infringed  by  patents  whicli  aecomplisli  the  same 
purpose  witli  a  different  device.     Bridge  v.  Manufacturing  Co.,  798. 

IX.  Definiteness  op  Specification. 

A  speeitication  In  letters-patent  is  sufficiently  clear  and  descriptive 
when  expressed  in  terms  intelligible  to  a  person  skilled  in  the  art  to 
which  the  invention  belongs.    Loom  Co.  v.  Higgins,  84.5. 

X;  Terms  op  Art. 

Evidence  is  admissible  to  show  the  meaning  of  terms  used  in  a  pat- 
ent, as  well  as  the  state  of  the  art,  for  the  purpose  of  enabling  the 
court,  or  jury,  to  understand  it.    Id. 

XI.  Improvements. 

1.  If  an  improvement  of  a  well-knowiv  appendage  to  a  machine  is 
fully  described  in  a  specification,  it  is  not  necessary  to  show  the  ordi- 
nary modes  of  attaching  the  appendage  to  the  machine ;  tiie  patent 
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is  to  be  read  as  if  the  machine  and  its  appendage  were  present,  or  in 
the  mind  of  the  reader,  and  he  a  person  sljilled  in  the  art.     Id. 

2.  Query:  Whether  the  defense  of  insnffleient  description  can  be 
set  up  witliont  alleging  an  intent  to  deceive  the  public?     Id. 

3.  A  new  combination  of  known  devices,  pvodiicing  a  new  and  use-, 
fill  result,  (as  that  of  greatly  increasing  the  effectiveness  of  a  ma- 
cliine,)  is  evidence  of  invention,  and  may  be  tike  siibject  of  a  patent. 
Id. 

4.  Webster's  improvement  in  looms  for  weaving  pile  fabrics,  which 
consisted  in  snch  a  new  combination  of  known  devices  as  to  give  to  a 
loom  the  capacity  of  weaving  fifti'  yai'ds  of  carpet  a  day,  when  before 
it  could  only  weave  fort}',  held  to  be  patentable,  and  his  patent  for 
the  same,,  dated  August  27,  1872,  sustained.     Id. 

Xir.  Pbiobity  between  two  ObiginaIj  Inventoks. 

1.  Of  two  original  inventors,  the  first  will  be  entitled  to  a  pateLit 
unless  the  other  puts  the  invention  into  public  use  more  than  two 
years  before  the  application  for  a  patent.     Id. 

2.  An  invention  relating  to  machinery  naa}'  be  exhibited  as  well  in  a 
drawing  as  in  a  model,  so  as  to  lay  the  foundation  of  a  claim  to 
priority,  if  sufficiently  plain  to  enable  tliose  skijled  in  the  art  to  un- 
derstand it.    Id. 

3.  Thortgli  the  defense  of  prior  invention  ought  to  be  set  out  in  the 
answer,  yet  if  the  OLnission  to  set  it  out  is  not  objected  to  at  the  proper 
time  in  the  court  below,  it  cainiot  be  objected  to  in  this  court.     Id. 

XIII.  License — Bueden  of  Pboof. 

Whei-e  a  license  is  in  the  possession  of  the  party  claiming  nnder  it, 
and  is  absolute  and  unconditional  on  its  face,  the  burden  of  pi'oof  Is 
on  the  licensor  when  he  asserts  that  it  was  delivered  as  an  escrow. 
Mellon  v.  Railroad  Co..,  382. 

XIV.  In  General. 

1 .  The  patent  to  Race  and  Matthews,  dated  November  16,  1869', 
claiming  for  an  improven>ent  in  hydrants,  which  merely  covered  a 
jacket  slipping  over  It  like  a  sleeve  and  having  room  to  play  to  protect 
it  from  cold,  held  void  as  being  too  general,  and  covering  things  in 
nse  before  the  date  of  the  patent.    Matthews  v.  Machme  Co.,  347. 

2.  The  defendant  lield,on  the  facts,  not  to  have  infringed  tlie  valve 
apparatus  covered  by  the  same  patent.    Id. 

3.  Gnidet's  reissued  patent  No.  4106,  dated  August  23, 1870,  claim- 
ing as  Ills  patent  the  use  of  stone  blocks  tor  paving  in  the  form  of 
parallelepipeds  with  rough  side  surfaces,  but  without  saying  how 
rough,  is  void,  it  being  proved  tliat  blocks  of  that  character  had  been 
in  use  before  his  patent,  and  his  patent  merely  being  an  improve- 
ment in  the  amount  of  roughness  to  be  used,  and  not  beino- patentable 
Guidet  v.  Brooklyn,  511. 

4.  It  appears  from  the  evidence  that  the  use  of  slotted  plates  and 
bolts  to  allow  for  the  effect  of  changes  of  temperature  was  known 
prior  to  the  original  patent.    Johnson  v.  Railroad  Co.,  931. 
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PLEADING. 

I.  What  Avbembnt  Sufficient. 

Ill  a  chancery  suit  by  a  wharf-owner  to  enjoin  the  driving  of  piles 
and  con.struction  of  a  run-way  ont  into  a  river,  the  allegation  that 
"the  effect  of  driving  the  piles  in  the  bed  of  tlie  river  and  eon- 
structing  the  i-nn-way  will  be  to  divert  the  river  from  its  natural 
course  and  throw  it  east  of  its  natural  location,  and  from  the  i-iver 
bank  north  and  south  of  said  rini-way  and  piling,  and  create  in  front 
of  and  ilpon  plaintiff's  improved  wharf  a  deposit  of  mud  and  sedi- 
ment, so  that  it  will  be  impossible  to  land  at  plaintiff's  wharf,"  is 
not  a  mere  expression  of  opinion  or  apprehension,  but  a  sufficiently 
certain  and  minute  allegation  of  facts,  and  is  not  demurrable.  St. 
Louis  v.  Knapp,  Stout  %■  Co.,  37. 

II.  See  Corporation  Securities. 

PRACTICE. 

Reinstatement  of  Causes. 

Motion  to  reinstate  a  cause  denied,  appellant  giving  no  good  reason 
■for  his  default.     James  v.  McCormack,  393. 

RAILROADS. 

See  Constitutional  Law. 

RAILROAD'  MORTGAGES. 
Foreclosure  for  Default  of  Interest. 

1.  In  a  railroad  mortgage  which  is  declared  to  be  for  the  purpose  of 
."iecuring  the  payment  of  the  interest  as  well  as  the  principal  of  certain 
bonds,  and  where  the  mortgagor.'s  riglit  of  possession  terminates  upon 
a  default  in  payment  of  the  interest  as  well  as  principal  on  any  of  the 
bonds,  the  trustees  in  the  mortgage  or  any  bondholder,  on  non-pay- 
ment of  any  interest,  may  file  a  bill  for  foreclosure  and  sale,  and  will 
be  entitled  to  a  decree  7iisi,  ascertaining  the  amount  of  interest  due, 
and  giving  the  debtor  a  reasonable  time  to  pay  it.  In  case  of  non- 
payment, a  sale  maybe  made  and  the  proceeds  applied  to  the  payment 
of  interest  and  also  of  principal ;  but  the  debtor,  at  any  time  before 
the  sale  or  its  confirmation,  may  redeem  by  bringing  into  court  the 
amount  of  unpaid  interest  and  costs.    Railroad  Co.  v.  Fosdick,  1. 

2.  The  decree  on  which  the  sale  is  based  must  find  correctly  the  fact, 
nature,  and  extent  of  the  default  which  constitutes  the  breach  of  the 
condition  of  the  mortgage,  and  the  amount  due  on  account  thereof; 
and  a  deci'ce  which  orders  a  sale  for  the  non-payment  of  a  larger 
amount  than  is  actually  due  is  fatally  erroneous.    Id. 

3.  Where  the  foundation  of  the  trustees'  right  to  foreclose  was  that 
a  certain  amount  of  interest  should  be  in  default,  and  it  was  shown 
tliat  suclj  default  had  occurred,  but  there  was  nothing  in  tlie  record  to 
show  that  the  coupons  as  to  which  default  liad  been  made  had  not 
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been  funded  under  certain  funding  agreements  granting  an  extension, 
and  the  default  so  waived,  and  it  was  not  even  shown  that  the  coupons 
held  bj'soine  of  tlie  complainants  had  not  been  funded — this  was  not 
suffleient  to  justify  a  foreclosure  based  on  such  default  as  a  necessary 
condition  precedent.     Id. 

4.  Xor  is  such  foreclosure  justified  bj'  the  fact  that  the  company, 
after  loss  of  possession  of  its  property  by  the  foreclosure  proceedings, 
failed  to  pay  interest ;  for  the  steps  talien  as  a  necessary  preliminary 
to  foreclosure  must  stand  or  fall  upon  tlie  circumstances  existing 
when  they  were  taken,  and  cannot  be  supported  or  validated  by  sub- 
sequent occurrences.     Id. 

5.  A  mere  provision  that  in  ease  of  a  sale  for  default  o;f  interest  the 
proceeds  are  to  be  applied  to  the  payment  of  principal  also,  does  not 
make  the  principal  due  before  the  stipulated  time,  nor  prevent  tlu^ 
mortgagor  from  redeeming  by  the  mere  payment  of  interest.     Id. 

6.  Provisions  imposing  penalties  being  strictly  construed,  in  a  par- 
agraph of  a  mortgage  which  provides  that  "if  default  be  made  in  the 
payment  of  any  half-year's  interest  on  any  of  the  bonds  secnred,  and 
such  default  continue  for  more  than  six  months  after  demand  witliont 
tlie  consent  of  the  holder,  then  the  principal  of  all  tlie  bonds  shall 
immediately  become  due,  and  the  trustees  raaj'  so  declare  the  same 
and  notify  the  debtor;  and,  upon  the  written  request  of  the  holders  of 
a  majority  of  tlie  said  bonds,  shall  proceed  to  collect  both  principal 
and  interest," — the  latter  clause  held  to  render  such  written  request 
a  necessary  condition  precedent  to  foreclosure  proceedings,  and  not 
merely  to  render  imperative  on  tlie  trustees  a  power  claimed  to  have 
been  made  optional  with  them  by  the  first  clause.     Id. 

RECEIVERS. 

A  judge  of  a  Circuit  Court  in  Illinois  cannot,  in  vacation,  appoint 
a  receiver  of  a  raili-oad  corporation.  The  possession  of  a  receiver  so 
appointed  is  not  that  of  tlie  court.  Hammock  v.  Farmers''  Loan  and 
Trust  Co.,  613. 

REGISTRY  ACTS. 

1.  Under  the  law  of  Texas  the  lien  acquired  by  a  creditor  witliout 
notice,  by  a  judgment  and  levy  of  execution,  is  superior  to  the  un- 
recorded deed  of  a  vendee ;  and  the  purchaser  under  such  execution 
with  notice  is  entitled  to  all  the  rigbts  of  the  creditor.  Stevenson  v. 
Jtailroad  Co.,  731. 

2.  Hence  the  purchaser  at  a  sale  made  under  judgments  which  had 
been  obtained  prior  to  the  recording  of  a  mortgage,  and  witliont 
notice  of  it,  obtains  a  better  title  than  the  mortgagee,  even  though 
the  sale  was  made  subsequent  to  the  recording  of  the  mortoatre  and 
with  notice  of  it.     Id. 
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EEHEAKING. 

It  being  alleged  that  the  record  on  whicli  the  case  at  bar  was  decided 
was  not  complete,  a  rehearing  was  granted  in  order  to  enable  the 
parties  to  bring  npa  complete  record.    Railroad  Co.  v.  Fosdick,  928. 

REMOVAL   OF   CAUSES. 

I.  Cause  Pending  at  Passage  op  Act  of  1875. 

1.  A  suit  in  chancery  instituted  in  a  State  court  and  a  decree  of 
(iismissal  entered  previous  to  the  removal  act  of  March  3,  1875,  in 
wliich  tliere  was  an  appeal  to  the  State  Supreme  Court,  wliich  re- 
versed tlie  decree  and  remanded  tlie  cause  with  leave  to  parties  to 
amend  the  pleadings  and  to  take  testimony  and  to  take  an  account,  is 
a  pending  suit  within  the  meaning  of  tliat  act,  and  may  be  removed 
to  the  appropriate  Federal  court.     Hewitt  v.  Phelps,  455. 

2.  Aftei-  such  a  decree  of  the  State  Supreme  Court,  the  decree  was 
not  final  nor  conclusive,  and  the  cause  stood  for  a  rehearing  on  the 
merits  and  not  for  the  purpose  of  merely  executing  tlie  judgment  of 
the  appellate  court,  and,  therefore,  in  the  meaning  of  the  removal 
acts,  the  removal  was  "  before  the  trial  ttiereof."     Id. 

II.  Section  643  U.  S.  Revised  Statutes  not  Repealed. 

Section  643  of  tlie  Revised  Statutes,  providing  for  removal  from 
State  courts  of  civil  suits  against  revenue  ofBcers,  is  not  superseded 
by  the  act  of  March  3,  1875.     Vendble  v.  Richards,  688. 

III.  Mandamus  Cannot  Compel  Remanding. 

Mandamus  will  not  iie  to  compel  an  inferior  court  to  remand  a 
cause  after  it  has  once  overruled  a  motion  to  remand,  even  tliougli 
the  amount  involved  be  not  sufflcient  for  an  appeal.    Ex  parte  Hoard, 
800. 
IV".  Sepabablb  Conteovebsy. 

A  suit  to  i-ecover  possessioji  ot  land  and  damages  for  detention  in 
which  tlie  real  parties  interested  are  citizens  of  the  same  State,  and 
those  defendants  who  are  citizens  of  different  States  from  the  plaintiflFs 
are  liable  for  damages  for  detention  only  jointly  with  the  other  defend- 
ants, and  liable,  if  at  all,  onlj'  in  the  event  of  the  plaintitfs  establish- 
ing their  title  against  the  other  defendants,  cannot  be  removed  by 
such  non-resident  defendants  into  the  Federal  court  under  the  act  of 
Marcli  3,  1875.     Vorbin  v.  Van  Brunt,  818. 

RES  JUDICATA. 

1 .  Wliere  coupons  ot  questioned  validity  have  been  merged  into  judg- 
ment and  a  mandamus  has  been  issued  to  enforce  the  payment  of  such 
judgment,  no  defenses  can  be  set  up  against  tlie  mandamus  which 
go  to  tlie  validity  of  such  coupons,  their  validity  being  conclusively 
established  by  such  judgment.     Ralls  Co.  v.  Douglass,  871. 

2.  Wliere  a  legislative  act  authorizes  a  coujjty  to  issue   coupon 
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bonds,  the   power  to  tax  in  order  to  pay  them  necessarily  resnlts 
therefrom,  in  the  absence  of  a  special  limitation.    Id. 

3.  A  limitation  of  one-half  of  one  per  cent,  on  the  power  to  tax 
"to  defray  the  expenses  of  the  county"  is  not  such  a  special  limita- 
tion.    Id. 

4.  A  State  law  purporting  to  repeal  the  power  of  the  county  to  levy 
taxes  for  the  payment  of  its  bonds  is  void.    Id. 

0.  Tlie  defense  that  the  bonds  were  not  aetually  delivered  till 
after  the  statute  requiring  regj-'tration  went  into  effect  cannot  be  set 
up  after  judgment  and  against  tlie  mandamus.     Id. 

6.  A  compromise  of  a  pending  suit,  under  Louisiana  law,  has, 
between  the  interested  parties,  tlie  force  of  a  thing  adjudged,  and 
cannot  be  attacked  collaterally.     Ogleshy  v.  Attrill,  921. 

SALES. 

I.  What  Constitutes  Delivery. 

A  recital  in  a  contract  of  sale  or  exchange  that  the  vendor  "  hereby 
delivers  possession  "  of  tiie  articles  sold  vests  the  title  and  right  of 
possession  in  the  vendee,  but  is  not  of  itself  a  delivery  of  actual  pos- 
session.    Marsh  v.  McPherson,  641. 

II.  Acceptance  of  Eepaibs  in  Reduction  of  Damages. 

If  the  vendee,  even  after  suit  bi-ought  by  him,  accepted  the  articles 
sold  after  the  time  when  tliey  should  have  been  delivered,  or  permit- 
ted repairs  or  supplies  to  be  furnished,  and  accepted  the  benefit  of 
them,  such  fact  may  be  proved  in  reduction  of  damages  for  the  breach 
of  contract.     Id. 

III.  Measure  of  Damages  for  Breach. 

1.  In  case  of  a  total  failure  of  the  vendor  to  comply  with  a  contract 
of  sale,  or  a  partial  failure  arising  from  his  supplying  defective  articles, 
the  measure  of  damages,  unless  in  exceptional  cases  of  special  dam- 
age, is  what  it  would  cost  the  vendee  to  supply  the  deficiency,  with- 
out regai-d  to  the  contract  price.    Id. 

2.  In  case  of  a  violation  of  a  contract  to  sell  on  a  certain  credit,  the 
measure  of  damages  is  interest  for  the  period  of  the  credit.  Warren 
V.  Stoddart,  657. 

SHIPPING  COMMISSIONER. 

Fees  of. 

The  exemption  allowed  by  section  4313  of  the  Revised  Statutes  of 
the  United  States  from  tlie  fee  of  two  dollars  allowed  the  shipping 
commissioner  for  services  in  shipping  crews,  extends  to  a  reshipment 
on  all  voyages  succeeding  in  regular  order  the  one  for  whicli  fees  are 
paid,  and  is  not  limited  to  the  one  next  succeeding.  Young  v.  Steam- 
ship Co.,  273. 
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STATUTES. 

I.  Construction  of. 

1.  Uniler  a  statute  which  authorizes  a  municipality  to  pledge  its  aid 
»       to  a  railroad   "by  loan  or  donation,  with  or  without  conditions,"  a 

resolntion  of  a  city  voting  aid  on  condition  that  if  any  of  its  citizens 
should  subscribe  and  pay  for  any  stock  of  the  railroad,  the  latter 
should  deliver  to  such  persons  the  bonds  of  the  city  to  tliat  amount, 
*  *  *  and  that  its  citizens  should  liave  the  right  to  subscribe  to  its 
stoclv  for  a  certain  time,  is  a  loan  or  donation  within  the  meaning  of 
the  statute.     Taylor  v.  Ypsilanti,  326 ;  New  Buffalo  v.  Ii-on  Co.,  353. 

2.  Whether  a  seeming  act  of  tlie  Legislature  is  or  is  not  a  law  is  a 
judicial  question  to  be  determined  by  the  court,  and  not  a  question 
of  fact  to  be  tried  bj'a  jury.    Bank  v.  Ottawa,  866. 

3.  Tlie  construction  uniformly  given  to  the  Constitution  of  a  State 
bj'  its  highest  court  is  binding  on  the  courts  of  the  United  States  as 
a  rule  of  decision.    Id. 

4.  An  act  of  the  Legislature  of  a  State  which  has  been  held  by  its 
highest  court  not  to  be  a  statute  of  that  State,  because  never  passed 

*  as  its  Constitution  requires,  cannot  be  held  by  the  courts  of  the  United 
States,  upon  the  same  evidence  between  different  parties,  to  be  a  law 
of  the  State,  although  referred  to  in  later  statutes  of  the  State  as  an 
existing  law,  and  assumed  to  be  such  in  earlier  cases  in  tlie  State 
court,  in  which  its  validity  was  not,  and  by  tlie  settled  practice  of  tliat 
court  could  not  be,  controverted.    Id. 

5.  The  act  of  the  General  Assembly  of  Illinois  of  February  18, 1857, 
purporting  to  authorize  the  issue  of  certain  municipal  bonds,  is  of  no 
force  or  effect,  by  reason  of  its  not  appearing  by  the  legislative  jour- 
nals to  have  been  passed  as  required  by  the  Constitution  of  1848.    Id. 

6.  Under  the  statute  of  Illinois  of  February  12,  1849,  copies  of  the 
original  daily  journals  kept  by  the  clerks  of  each  house  of  the  Legis- 
lature, made  by  persons  contracted  with  or  employed  for  the  purpose, 
in  well-bound  books  furnished-  by  the  Secretary  of  State,  and  after- 
wards deposited  and  kept  in  his  office,  are  official  records,  copies  of 
whicii  certified  by  him  are  competent  evidence.    Id. 

7.  The  printed  journals  of  either  house  of  a  Legislature,  published 
in  obedience  to  law,  are  competent  evidence  of  its  proceedings.    Id. 

II.  Punctuation. 

Section  49  of  chapter  37  of  the  Revised  Statutes  of  Illinois  1874,  p. 
332,  is  to  be  construed  as  if  there  was  no  comma  between  the  words 
'■  to  hear  and  determine  motions  "  and  the  wqrds  "  to  dissolve  in- 
junctions." Punctuation  is  no  part  of- a  statute.  Hammock  v.  Far- 
mers^ Loan  and  Trust  Co.,  613. 

III.  See  Constitutional  Laxv ;  Contracts;  Corporations;  Courts  of  the  United 

States. 

TAXATION. 
See  Claims  against  Government;  Constitutional  Law;   Contracts;  Corpo- 
rations; National  Banks. 
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TELEGRAPH  COMPAISTIES. 

See  Constitutional  Law. 

TERRITORIAL   COURTS. 
See  Error  and  Appeal. 

TRUSTS. 

I.  How  Fab  Trust  Estate  CHAKaEABLs  with  Bebts  Incubred 

BY  Trustee. 

A  maii-iecl  woman  gi'aiits  an  estate  to  a  trustee  upon  trust  for  her  sole 
and  separate  use,  reniaintler  to  her  children,  and  appoints  her  husband 
agent  and  co-trustee  to  manage  tlie  estate,  providing  that  the  trustee 
sliall  not  be  liable  for  his  acts.  The  deed  gives  neither  the  trustee 
nor  the  husband  a  right  to  charge  tiie  trust  estate  for  the  expenses  of 
rnnniiig  it.  Parties  who  furnish  supplies  to  the  husband  for  the 
estiite,  alleging  that  thej'  were  used  on  the  estate  by  the  trustee  after 
the  husband's  death,  and  that  the  trustee  admitted  a  liability  for  thera, 
and  that  the  husband  and  trustee  were  both  insolvent,  and  that  the 
trustee  would  have  had  the  right  to  charge  the  same  against  the  estiwe 
in  his  accounts,  attempt  to  enforce  an  equitable  charge  therefor  against 
the  estate  :  Held,  That  as  neither  the  husban<l  nor  the  trustee  had 
the  power  to  charge  the  estate,  the  creditors  did  not  have  any  claim 
of  subrogation,  nor  any  ground  of  enforcing  against  the  estate  the 
payment  of  their  demand.     Hewitt  v.  Phelps,  455. 

II.  Presumption  of  Reconveyance  from  Trustee. 

Where  a  party  conveys  land  to  trustees  by  a-deod  contoininga  pio- 
vision  that  if  a  certain  event  did  not  happen  In  a  certain  time  the  deed 
should  be  void,  and  the  event  did  not  happen,  and  in  fact  became  im- 
possible, it  win  be  presumed  in  a  suit  brought  three  years  after  such 
failure  of  the  trust,  in  the  absence  of  proof  to  the  contrary,  that  a  re- 
conveyance had  been  made  by  the  trustees  to  the  gra^itor,  but  such 
presumption  is  only  ^j-ma/acie  and  nat  conclusive,  and  must  yield  on 
the  production  of  contrary  proof.    Lincoln  v.  French,  684. 

III.  See  Costs. 

WAIVER. 
See  Insurance. 

WARRANTY. 

A  New  Orleans  firm  receives  from  a  special  treasury  agent  certain 
cotton  seized  under  the  act  of  March  12,  ]863,  and  at  his  request  pays 
certain  charges  on  it.  On  a  subsequent  order  the  fii-m  delivers  up 
the  cotton  to  the  claimant  of  it  and  collects  from  him  these  charo-es 
which  are  paid  under  protest.  The  claimant  before  obtalnino-  the 
cotton  gives  a  bond  to  save  harmless  the  government  and  the  treas- 
ury agents  on  account  of  the  seizure  and  detention  of  the  cotton  and 
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of  any  damages  they  might  sustain  by  reason  of  such  seizure.  The 
claimant  sues  the  firm  for  the  charges  so  paid  and  recovers  them 
hack.  On  suit  by  one  of  the  firm  against  the  treasury  agent :  Held, 
That  as  the  firm  had  not  notified  the  agent  of  the  pendency  of  the 
suit,  nor  called  him  in  to  defend  it,  he  was  not  liable  unless  he  could 
not  have  successfully  defended  the  suit  brought  by  the  claimant,  nnd 
that  the  court  having  given  a  certificate  of  probable  cause,  the  bond 
given  by  the  claimant  would  have  been  a  perfect  protection  to  the 
officer,  and  there  could  have  been  no  recovery  against  iiim.  Flanders 
V.  Seelye,  767. 


